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DECISIONS   DES   TRIBUNAUX   DU   BAS-CANADA. 


BANC  DE  LA  REINE.— KAMOURASKA, 

Présent  :  Panet,  Juge. 
^Reoina, 


1853. 


vs. 


PSLTIER. 


Sur  accusation  dk  Meurtre. 
Novembre  186S. 


Jugé  :^Qne  pour  qu'une  déclaration 
•oit  admist  en  preuve  conune  déclara- 
tion m  artieulo  martit,  il  faut  qu'il  soit 
prouvé,  d'une  manière  incontestable, 
que  celui  qui  l'a  faite,  était  alors  sous 
l'impression  d'une  mort  presque  immé- 
diate, et  qu'il  n'entretenait  aucune  es- 
])éraace  d'en  revenir  ;  que  des  expres- 
sions vagues  et  générales,  comme  "Je 
vais  en  mourir,"  Je  n'en  reviendrai 
pas,"  C'est  fini  de  moi,"  sont  insuffi- 
santes pour  permettre  la  preuve  des  dé- 
clsdrations  du  défiint. 


Held  :— That  to  render  the  proof  of 
a  declaration  admissible  as  a  d^ng 
declaration,  there  must  be  ^itive 
proof  that  the  person  who  made  it,  was, 
at  the  time,  under  the  impression  of 
almost  immediate  dissolution,  and  enter- 
tained no  hope  of  recovery  ;  that  vague 
and  general  expressions,  such  as  :  ''  I 
will  die  of  it,"  "  I  will  not  recover,'* 
It  is  all  over  with  me,"  are  insufficient 
to  allow  the  proof  of  the  declaratioiis  of 
a  deceased  person. 


Une  lutte  s'engage  entre  le  prisonnier  et  le  nommé  Michel 
Lebel,  dans  un  champ,  et  ce  dernier  tombe  percé  de  vingt- 
tiois  coups  de  couteau,  dont  plusieurs,  infligés  dans  la  région 
abdominale,  ont  fait  des  blessures  extrêmement  dangereuses. 
Ces  blessures  ont  été  ainsi  infligées,  un  samedi  matin,  vers 
huit  heures,  et  Lebel  meurt  le  lendemain  vers  trois  heures 
de  l'après  midi. 

Le  défunt  était  resté  environ  trois  heures  étendu  sur  la 

place,  avant  qu'on  le  transportât  chez  lui.    Vers  midi,  dans 

sa  propre  demeure,  il  raconta  à  un  témoin  comment  Pafiaire 

s'était  passée,  et  vers  cinq  heures  il  fit  une  déclaratiou  devant 

1* 


un  magUitiat*  Dans  le  corns  du  procès,  Pon  voulut  prouver 
ces  deux  déclarations  du  défont,  à  titre  de  dying  déclarations. 
Le  conseil  du  prisonni/er  s'y  opposa,  prétendant  qu'il  n'y* 
avait  pas  de  preuve  que  le  défont  fot  sous  l'impression  d'une 
mort  prochaine  Qt  presque  inuûédiate,  quand  il  avait  fait  ces 
déclarations. 

Les  plaidoyers  des  avocats,  quelques  extraits  du  témoi- 
gnage,  et  la  décision  du  juge  feront  voir  quels  étaient  les 
faits  de  la  cause. 

Le  témoin,  Elie  Tardif,  est  intenogé  de  la  part  de  la 
couronne. 

On  lui  demande  :  ^^  Pendant  le  temps  que  vous  avez  passé 
près  du  malade,  a-t-il  beaucoup  parlé  ?  " 

Le  témoin  répond  :  ^'  Oui,  Théophile,  mon  frère,  s'est 
approché  de  lui,  vers  midi,  et  lui  a  demandé  :  D'où  vient 
eBUie  que  tu  ne  t'es  pas  sauvé.  •  •  «que  tu  t'es  laissé  briser 
de  même ?••.." 

Le  témoin  est  ici  interrompu  par  une  objection  des  conseils 
de  la  défense,  objection  tendant  à  démontrer  que  cette  partie 
du  témoignage  ne  doit  pas  être  admise  comme  preuve,  sur 
le  principe  que  le  défont  n'était  pas  sous  l'impression  d'une 
mort  immédiate,  lorsqu'il  parlait  ainsi. 

Ross,  Solliciteur-général  :  Je  crois  avoir  droit  à  une 
réponse  entière,  et  ce  n'est  pas  sans  avoir  examiné  la  question 
que  je  le  dis.  Plusieurs  témoins  ont  prouvé  que  le  défont 
a  déclaré  qu'il  allait  mourir,  et  c'est  à  titre  de  dying  dedaror 
tion  que  je  demande  que  ce  droit  me  soit  accordé. 

Les  autorités  à  l'appui  de  ma  prétention  sont  nom- 
breuses :(1) 

<1)  Rotcoe's  Criminal  Evidence,  p.  27,  Sec.  Dying  Declarations  : — Le  même 
p.  30:— 1  Greenleaf,  p.  208  :— 2  Phdippt,  p.  97.— Phillipe,  p.  301  :->2  Rond 
on  Crimes,  pp.  752, 767, 759, 760, 761  :— 2  Moodj,  C.  C.  R.  p.  98. 


Ces  diSëientes  antoritês  et  ces  précédents  divers  tendent 
à  démontrer  jusqu'à  l'évidence  l'admissibilité  de  cette  partie 
du  témoigriage.  En  effet,  le  cas  actuel  est  beaucoup  plus 
fort  qu'aucun  de  ceux  que  je  viens  d'énumérer. 

Jetons  un  coup  d'œU  rétrospectif  sur  la  preuve  pour  nous 
en  convaincre.  En  référant  aux  témoignages  suivants,  la  cour 
verra  quelle  était  alors  la  véritable  impression  du  mourant 
quant  à  son  sort  : 

Pierre  Lachance  :  En  nous  apercevant,  le  défunt  nous  dit  : 
^  Mes  chers  amis,  priez  le  bon  Dieu  pour  moi,  je  n'en  ai  pas 
pour  longtemps." 

Pierre  Michaud  :  Vers  trois  heures  il  dit  :  "  Ouvrez  donc 
mon  châssis,  car  dans  trois  jours  je  serai  dans  la  terre." 

Joseph  LeBel  :  Il  disait  :  ^^  Mon  Dieu,  tâchez  que  ça 
finisse  bien  vite."  Des  fois  il  disait  :  ^'  Voilà  que  ça 
achève,  j'espère." 

Marcel  Lebel  :  Dans  le  champ,  il  se  lamentait,  disait  qu'il 
allait  mourir.  Il  disait  au  médecin  :  ^^  Laissez  moi,  vous 
me  faites  souffrir  davantage,  car  c'est  de  l'ouvrage  perdu,  je 
saitwi  homme  mort" 

Olivier  De  Chêne  :  ^^  Je  t'assure,  va,  qu'un  triste  accident 
est  arrivé  ;  c'est  fini  de  moi,  mon  enfant." 

Christine  Levasseur  :  Il  a  dit  vers  midi  qu'il  souffrait 
beaucoup,  que  ces  souffrances  allaient  bien  vite  finir  et  qu'il 
allait  mourir. 

Ces  paroles  du  mourant  ne  doivent  maintenant  laisser 
aucun  doute  sur  la  position  dans  laquelle  il  se  trouvait,  et 
sur  le  jugement  qu'il  portait  lui-même  sur  son  sort  Tout 
concourt  ddnc  à  prouver  que  le  défunt  n'entretenait  plus  le 
moindre  espoir;  et  il  est  évident,  il  est  constant,  que  la 
position  du  mourant,  ainsi  décrite  par  lui-même,  justifier 
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pleinement  l'admissibilité  de  ses  déclarations  faites  sur  le  lit 
de  la  mort. 

Angers,  pour  le  prisonnier  :  La  question  si  importante  que 
la  Cour  est  appelée  aujourd'hui  à  décider,  ne  doit  pas  Pêtre 
seulement  sur  un  texte  de  la  loi,  mais  doit  dépendre  pres- 
qu'entièrement  des  circonstances  de  la  cause. 

En  eifet,  après  avoir  pesé  les  témoignages  qui  ont  été 
produits  de  la  part  de  la  couronne,  à  quelles  conclusions 
en  arrivons-nous  ?  Le  jour  de  l'accident,  c'est-à-dire,  depuis 
midi  jusqu'au  lendemain  qu'il  rendit  le  dernier  soupir,  le 
défont  Michel  LeBel  parle-t-il  de  sa  position  ?  Non.  Fait-il 
voir  qu'il  n'a  plus  d'espérance  sur  son  sort  ?    Non. 

Quand  il  est  dans  le  champ,  étendu  par  terre,  ua  de  ses 
parents,  qui  a  été  entendu  comme  témoin,  s'approche  de  lui 
et  lui  demande  comment  il  est.  Le  défunt  répond  :  ^'  Je 
suis  un  homme  fini."  Dans  cette  preuve  il  manque  quelque 
chose  de  bien  important  ;  il  manque  un  ingrédient  essentiel 
aux  yeux  de  la  loi,  savoir  :  que  le  défont  a  déclaré  être  sous 
le  coup  d'une  mort  immédiate,  ou  fait  apparaître  que  telle 
était  son  impresssion. 

Un  autre  témoin,  Marcel  Le  Bel,  avant  que  le  defuntsait 
eu  la  visite  du  médecin  ou  du  curé,  s'approche  de  lui,  et 
Le  Bel  lui  dit  :  "  Je  crois  que  c'est  fini."  Cela  prouve-t-il 
que  le  défunt  sentait  la  mort  s'appesantir  sur  lui  ?  Non,  et 
il  est  incorrect  de  prétendre,  pour  un  instant,  que  le  défont 
avait  alors  la  conscience  intime  de  son  état  ;  du  moins  cela 
n'est  pas  prouvé  ;  cela  n'apparaît  pas.. 

Plus  tard,  le  défunt  dit  au  médecin  :  ^'C'est  fini,  vous  me 
faites  souffrir  pour  rien,  je  suis  un  homme  mort."  Eh  bien  ! 
quand  déclara-t-il  cela  ?  C'est  quand  le  médecin  le  panse, 
qu'il  touche  ses  blessures,  qu'il  remet  à  sa  place  le  gros 
intestin  qui  était  sorti.  C'est  l'expression  de  la  douleur 
plutôt  que  l'expression  d'une  conviction  arrêtée. 


Flos  taid,  le  médecin  lui  applique  encore  la  main  sur  une 
autre  blessure,  et  il  répète  encore  les  mêmes  paroles,  en 
poussant  un  cri  aigu.  C'est  encore  l'expression  de  la  douleur 
et  non  pas  l'acte  d'un  homme  qui  réfléchit  et  pèse  chacune 
des  paroles  qu'il  prononce. 

On  le  transporte  ensuite  chez  lui,  et  pendant  ce  trajet  il 
fait  encore  des  aveux  sur  son  état  et  sur  son  sort  ;  mais  dans 
ce  temps-là  il  était  fatigué  et  souffiait  par  suite  des  secousses 
de  la  manshe  ;  car,  pour  le  rendre  chez  lui  on  Pavait  placé 
sur  un  boyard  fait  à  la  hâte.  Mais  rendu  chez  lui,  l'état  de  son 
eq;>rit  à  du  changer,  surtout  après  avoir  eu  la  visite  de  son 
médecin  ;  il  a  pu  concevoir  des  espérances  ;  il  n'appert  pae 
jusqu'à  présent  que  rendu  chez  lui  il  ait  déclaré  qu'il  allait 
mourir.  Or,  les  déclarations  que  l'on  veut  prouver  ont  en 
lieu  chez  lui. 

Mais  il  y  a  plus  que  tout  cela.  C'est  que  le  médecin, 
l'homme  de  l'art,  qui  a  été  appelé  auprès  du  malade,  rqui 
a  recueilli  ses  premières  impressions,  qui  a  suivi  les  progrès 
du  mal  pas  à  pas,  et  qui  l'a  vu  mourir,  n'a  pas  encore  été 
examiné  sur  ce  point  important,  savoir:  si  les  blessures 
étaient  essentiellement  mortelles,  et  si  le  malade  était  sous 
l'impression  qu'il  en  devait  mourir  bientôt.  Au  contraire, 
on  ne  sait  pas  si  le  médecin  ne  lui  a  pas  donné  quelque 
lueur  d'espérance. 

La  cour  doit  voir  du  premier  coup  d'œil  l'imprcAence  qu'il 
y  aurait  à  admettre  un  pareil  témoignage  à  présent. 

L'on  a  pas  même  la  preuve  préliminaire,  requise  en  pareil 
cas,  savoir  :  celle  fournie  par  les  médecins.  Admettre,  dans 
cet  état  de  la  cau^e,  la  preuve  des  dires  du  défunt,  serait 
violer  la  jurisprudence  établie  sur  cette  matière,  et  s'exposer 
à  de  graves  erreurs. 

Le  passage  suivant,  tiré  du  ^^  Traité  de  la  Médecine 
Légale  de  M.  Orfila,"  démontrera  que  les  blessures  telles 
qoe  décrites  n'étaient  pas  essentiellement  mortelles  : 
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"  Les  plaies  par  un  imstrument  tranchant  sont  loin  d'être 
^^  toujours  mortelles,  soit  que  les  intestins  blessés  restent 
^^  dans  l'abdomen  ou  se  présentent  à  la  plaie  extérieure,  dans 
^^  le  premier  cas,  on  a  vu  le  conduit  intestinal  blessé  dans 
^'  pltisieurs  points,  développer  les  symptômes  les  plus  graves, 
^*  qui  ont  pourtant  cédé  aux  moyens  antiphlogistiques.  On 
'<  lit  dans  les  Mémoires  de  PAcadémie  des  Sciences,  (année 
"  1706),  qu'un  individu  se  doniia  dix-huit  coups  de  couteau 
^^  au  bas  ventre,  parmi  lesquels  huit  étaient  pénétrants  ;  lea 
<^  saignées  répétées  dans  les  quatre  premiers  jours,  la  diète 
^'  et  les  boissons  rafraîchissantes  et  calmantes  dissipèrent 
**  au  bout  de  deux  mois  les  accidents  alarmants  qu'avaient 
^^  fait  naître  ces  blessures  ;  dix-sept  mois  après,  cet  homme 
"  s'étant  précipité  d'un  lieu  fort  élevé,  périt  sur  le  champ, 
**  et  l'ouverture  du  cadavre  fit  voir  plusieurs  cicatrices 
^^  attestant  que  le  labe  moyen  du  foie,  le  jejunum  et  le 
<^  cordon  avaient  été  blessés. 

"  Si  les  intestins  lésés  se  présentent  en  dehors,  la  plaie, 
^'  ainsi  que  nous  l'avons  déjà  dit,  n'est  pas  toujours  mortelle  ; 
^^  elle  peut  avoir  assez  peu  d'étendue  pour  guérir  même  sans 
"  être  obligé  de  recourir  à  la  suture  ;  les  moyens  génémux 
"  suflSsent  alors,  pourvu  que  la  portion  d'intestin  blessé 
"  soit  assujettie  au  dehors,  si  elle  appartient  au  jejunum,  à 
^^  l'iléon  ou  au  colon  transverse,  qui  sont  assez  mobiles.  Si  la 
^'  blessure  de  l'intestin  à  plus  de  quatre  lignes  de  longueur, 
^^  la  suture  est  nécessaire,  tant  à  prévenir  l'épanchement  des 
'^  matières  stercorales  dans  l'abdomen,  que  pour  favoriser 
^^  l'adhérence  des  bords  de  la  division  avec  la  poitrine  ou 
^^  avec  un  autre  organe  ;  cette  pratique  est  souvent  couronnée 
^^  de  succès.  Quand  l'intestin  a  été  complètement  et  trans- 
"  versalement  divisé  par  l'instrument  tranchant,  vu  que  l'on 
"  en  a  retranché  une  portion  qui  était  gangrenée,  la  blessure 
"  est  beaucoup  plus  grave,  mais  elle  n'est  pas  encore  au- 
"  dessus  des  ressources  de  l'art,  soit  qu'on  réunisse  les  deux 
<<  bouts  de  l'intestin,  ou  qu'on  établisse  un  anus  artificiel, 


"  qui,  s'a  n'était  pas  susceptible  de  guérir,  offrirait  d'autant 
^^  plus  d'inconvénients  et  de  danger  qu'il  serait  situé  plus 
^^  près  de  l'origine  du  canal  intestinal."  (1) 

Il  est  vrai  que  l'on  admettra  quelquefois  la  preuve  des 
déclarations  du  mourant,  mais  seulement  dans  le  cas  où  il 
n'aura  pu  être  examiné  sous  serment  devant  un  magistrat  ; 
or,  ce  fait  n'est  pas  constaté. 

Pom  qu'une  déclaration  de  cette  nature  puisse  être  ad- 
missible en  preuve,  il  faut  que  le  défunt  ait  eu  la  conscience 
de  son  état,  qu'il  y  ait  preuve  qu'il  était  sous  l'impression 
d'une  mort  immédiate,  qu'il  n'ait  entretenu  aucune  lueur 
d'espérance.  Voir  dans  Roscoe  les  cas  suivants,  édition  de 
1852,  p.  80  et  suivantes  : 

Welbaumé^s  case  :  The  declaration  was  rejected  because 
it  did  not  sufficiently  appear  that  the  deceased  knew  or 
thought  she  was  in  a  dying  state. 

Ckristie^s  caae  :  Held  by  Abbot,  C.  J.,  and  Park,  J.,  that 
a  declaration  was  inadmissible  as  a  déclaration  tn  artfcub 
mortiSj  since  it  did  not  appear  that  the  deceased  thought 
himself  at  the  point  of  death;  for  being  told  that  a  wound 
was  not  necessarily  mortal,  the  deceased  might  still  have 
had  a  hope  of  recovery. 

CrockeWs  cslsc  :  Surgeon  told  the  deceased  that  there  was 
no  chance  of  recovery,  yet  as  she  said  that  she  hoped  that  he 
would  do  what  he  could  for  her  ;  Bosanquet,  J.,  refused  to 
admit  her  declaration  on  the  ground  that  her  expression  to 
the  Surgeon  showed  a  degree  of  hope  in  her  mind. 

FagmPs  caae  :  Declaration  rejected  inasmuch  as  the  de- 
ceased did  not  believe  her  recovery  hopeless. 

ErringUm^e  case  :  Patison,  J.,  rejected  such  a  declaration, 
observing  :  ^'  I  have  always  considered  that  in  order  to  a 

}1}  a  QrfiU  Tr.  de  Médecine  Légale  p.  500. 
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statement  being  leceived  as  a  dying  declaration,  it  mnst  be 
shewn  that  at  the  time  the  deceased  made  it,  not  merely  that 
he  considered  himself  in  danger,  but  that  he  was  without 
hopes  of  recovery. 

Spilsbury^s  case:  Coleridge,  J.,  held  that  for  the  purpose  of 
determining  whether  the  declaration  ought  to  be  received» 
the  conduct  of  the  deceased  ought  to  be  considered,  to  see  if 
it  was  that  of  a  person  convinced  that  deaJlh  was  at  hand^  and 
not  merely  the  expressions  he  used  respectjuig  his  conditioxi. 

Megsofûs  case  :  Rolph,  B.,  held  statement  inadmissible  as 
it  did  not  appear  the  deceased  was  without  hope  of  recovery. 

Van ButchelVs  case:  Hullock,  B.,  rejected  the  declaration, 
observing  :  '^  The  principle  on  which  declarations  in  articula 
mortis^  are  admitted  in  evidence,  is  that  they  are  made 
under  the  impression  of  almost  immediate  dissolution." 

En  appliquant  les  principes  énoncés  dans  les  cas  cités  plus 
haut  à  la  présente  cause,  il  en  faut  conclure  que  les  déclara- 
tions de  Le  Bel  sont,  quant  à  présent,  inadmissibles. 

Rien  ne  prouve  qu'il  sentit  les  approches  de  la  mort.  Rien 
ne  prouve  qu'il  était  sans  aucun  espoir.  Son  langage  quant 
à  son  état,  est  vague  et  général,  et  n'a  ét^  tenu  qu'au  premier 
moment  de  la  douleur,  lorsqu'il  était  dans  le  champ  sans 
secours  et  sans  consolation,  et  lors  même  qu'il  ignorait  le 
nombre  et  la  gravité  de  ses  blessures.  Rien  dans  sa  conduite 
n'indique  qu'il  se  préparât  à  la  mort»  Ce  n'est  pas  lui  qui 
a  demandé  le  prêtre.  Il  n'a  point  appelé  auprès  de  lui  les 
membres  de  sa  famille  pour  leur  donner  le  dernier  adieu. .  • . 
Il  n'a  songé  à  faire  aucun  de  ces  arrangements  qu'inspire 
toujours  l'impression  d'une  mort  presqu'immédiate. 

Quand  le  médecin  aura  été  examiné,  U  sera  constaté  que 
les  blessures  n'étaient  pas  essentiellement  mortelles,  et  qu'il 
a  donné  au  défunt  des  espérances  d'en  revenir.    Il  sera 


Il 

établi  par  loi  certaines  ciiconstances  dans  la  conduite  du 
défont,  qui  ne  laisseront  aucun  doute  qu'il  crut  sa  mort  aussi 
piochaine. 

Pour  ces  raisons,  et  vu  les  circonstances  du  cas  actuel, 
nous  croyons  que  les  déclarations  de  Le  Bel  sont  sujettes  à 
pfais  d'objections  que  celles  énumérées  dans  les  cas  cités  plus 
haut 

L'objection  est  maintenue,  et  il  n'est  point  permis  au 
témoin,  Elie  Tardif,  de  rapporter  ce  que  Le  Bel  lui  a  dit. 
Le  Juge  se  réserve  de  donner  les  raisons  de  son  opinion 
plus  tard. 

A  une  autre  époque  du  procès,  l'officier  de  la  couronne 
voulut  faire  lire  la  dépositioh  de  Le  Bel  prise  devant  le 
magistrat.  Deux  ou  trois  témoins  avaient  ajouté  que  Le  Bel, 
chez  lui,  dans  le  cours  de  l'après-midi,  avait  répété  qu'il  en 
mourrait.  Le  médecin,  Michaud,  avait  été  examiné,  ainsi 
que  le  magistrat  et  son  greffier. 

Voici  ce  qu'ils  avaient  dit  : 

Alexis  Thomas  Michaud,  de  la  paroisse  de  Kamouraska, 
écuyer,  médecin. 

Q.  Connaissez-vous  le  prisonnier  ? 

R.  Oui. 

Q.  Avez-vous  connu  le  défunt  Michel  LeBel  ? 

R.  Oui. 

Q.  N'avez  vous  pas  été  appelé  pour  le  soigner,  et  quand  ? 

R.  Oui,  le  25  juin  dernier. 

Q.  Veuillez  dire  les  circonstances  de  votre  visite,  et  tout 
ee  qui  s'est  alors  passé  ? 

R.  Je  me  suis  rendu  auprès  du  défunt  Michel  LeBel, 
entre  dix  ou  onze  heures,  et  je  l'ai  trouvé  en  plein  champ, 
couché  sur  le  dos  et  paraissant  souffiir  extraordinairement. 
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Sa  Yoix  était  peu  altérée  encore.  Son  pouls  était  assez 
fort  et  régulier.  J'examinai  aussitôt  Pabdomen.  La  pre- 
mière chose  que  je  vis  fut  une  sortie  des  viscères,  par  une 
ouverture  faite  à  travers  les  parois  de  Pabdomen,  dans 
cette  partie  de  la  réunion  des  cartilages  des  côtes  abdo- 
minales droites.  J'examinai  ce  viscère  que  je  reconnus 
pour  une  partie  du  colon  transverse.  Il  paraissait  dans 
un  état  de  vacuité  et  il  était  distendu  par  des  gaz.  Il  y 
avait  aussi  une  petite  partie  de  l'épiploon  engagée  dans  la 
même  partie.  Le  malade  éprouvait  des  nausées  et  deman- 
dait à  boire.  En  passant  la  main  sur  cette  partie  des  viscères, 
les  douleurs  parurent  augmenter.  Alors  il  me  dit  :  ^^  Doc- 
teur, c'est  inutile,  je  suis  un  homme  mort  ;  bandez-moi  et 
qu'on  me  conduise  chez  moi."  Jç  lui  répondis  :  ^'  LeBel,  il 
faut  avoir  un  peu  de  courage  ;  ne  parlez  point,  ne  criez 
point  et  ne  remuez  point."  Tout  en  opérant  la  rentrée  d& 
l'épiploon  et  du  colon  transverse,  je  rapprochai  immédiate- 
ment les  lèvres  de  la  plaie  que  je  fis  tenir  en  contact  par 
Marcel  LeBel,  pilote.  L'autre  partie  des  viscères  fesait 
sortie  par  une  plaie  infligée  à  travers  les  parois  de  l'abdomen 
dans  cette  partie  de  la  région  hypogastrique,  située  à-peu- 
près  dans  une  ligne  qui  pourrait  servir  de  démarcation  entre 
la  région  pubienne  et  inguinale  gauche.  Ces  viscères  étaient 
salis  ou  couverts  de  saletés  provenant  du  sang  et  des 
branches.  Je  demandai  aux  assistants  uo^  bassin  et  de  l'eau. 
On  me  dit  qu'il  n'y  en  avait  qu'un  qui  servait  à  étancher  la 
soif  du  malade.  Je  me  fis  servir  de  l'eau,  en  la  faisant  trans- 
porter avec  des  éponges,  et  je  nettoyai  la  partie  des  intestins 
sortis,  et  je  constatai  que  l'instrument  tranchant  avait  péné- 
tré à  cinq  endroits  différents.  Quatre  de  ces  blessures  dans 
les  intestins  avaient  à-peu-près  la  même  apparence  quant  à 
la  forme,  et  paraissaient  avoir  chacune  trois  à  quatre  lignes 
de  diamètre.  Deux  de  ces  blessures  avaient  pénétré  à  jour 
dans  l'intestin.  Dans  les  deux  autres,  l'instrument  n'avait 
pénétré  que  jusqu'à  la  membrane  muqueuse»  La  cinquième 
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plaie  dans  les  intestins  était  transversale.  Après  avoir  nettoyé 
cette  plaie,  je  constatai  que  c'était  une  partie  des  intestins 
nommée  Iléon,  qui  formait  une  anse  de  14  à  18  pouces.  La 
plaie  par  où  s'étaient  échappés  les  intestins  paraissait  bien 
petite  intérieurement.  Je  fus  à  peine  capable  d'y  introduire 
le  bout  de  l'index,  et  il  y  avait  une  stricture  considérable  du 
péritoine,  ce  qui  formait  un  veritable  étranglement.  L'ap- 
plication d'épongés  trempées  dans  l'eau  finoide  jointe  au  taxis 
(procédé  pour  faire  entrer  les  intestins)  produisirent  une 
douleur  extraordinaire,  et  le  patient  répéta  alors  que  tous  les 
soins  étaient  inutiles.  J'opérai  la  rentrée  de  l'Iléon  dans  sa 
partie  saine,  laissant  en  dehors  une  anse  d'environ  sept 
pouces,  contenant  toute  la  partie  blessée  de  l'Intestin.  Le 
malade  demandait  instamment  à  se  faire  bander  et  éprouvait 
on  froid  extraordinaire.  Je  fis  aussi  promptement  que  possible 
l'examen  des  autres  plaies  abdominales  que  je  pansai.  Alors, 
j'appliquai  emplâtres,  compresses  et  bandages,  comme 
premier  appareil.  Le  malade  était  extraordinairement  faible, 
et  le  pouls  diminuait  de  force.  J'ordonnai  de  le  transporter 
à  sa  demeure.  Les  plaies  que  j'avais  observées  dans  ce 
premier  examen  étaient  d'abord  celles  décrites  en  premier 
lieu,  qui  avaient  été  infligées  en  deux  coups  avec  un  instru- 
ment aigu  et  tranchant  ;  ensuite  une  deuxième  par  où  sortait 
l'Iléon  ;  une  troisième,  sept  lignes  environ,  à  côté  de  la 
deuxième,  plus  à  gauche,  pénétrait  obliquement  dans  la 
cavité  abdominale  ;  une  quatrième,  superficielle,  dans  la 
région  ombélicale,  à  environ  deux  pouces  du  côté  gauche 
de  l'ombélic,  et  deux  autres  pénétrant  dans  le  sternum  ou  le 
cartilage  xiphoïde. 

Pendant  le  trajet  on  s'arrêta  pour  faire  reposer  le  malade. 

La  chaleur  animale  s'était  un  peu  ranimée,  mais  le  pouls 

continuait  à  diminuer  de  fréquence  et  de  force.    Rendu  chez 

loi,  je  continuai  l'exploration  des  autres  blessures  aussi 

promptement  que  possible.  La  plus  considérable  que  j'obser* 


14 

▼ai  avait  pénétré  à  travers  le  muscle  fessier  ganche,  jusque 
dans  l'articulation  coxo-phémorale.  Une  autre  avait  divisé 
une  partie  du  ligament-rotulien  et  paraissait  avoir  séparé  le 
tibia  du  fibula.  J'en  observai  deux  autres  à  travers  les 
muscles  fessiers  droit  et  gauche,  qui  paraissaient  avoir  péné- 
tré à  un  pouce  de  l'anus  ;  une  autre  qui  paraissait  avoir 
divisé  le  muscle  vaste  externe,  était  infligée  dans  le  sens  des 
fibres,  de  la  longueur  d'environ  deux  pouces  et  demi.  Dans 
la  cuisse  droite  il  n'y  avait  pas  moins  de  trois  autres  blessures, 
dont  une  assez  profonde  avait  divisé  les  fibres  musculaires 
transversalement.  Il  y  avait  aussi  deux  blessures  dans  les 
muscles  fléchisseurs,  de  Pavant-bras  droit,  et  une  à  la  main 
gauche  qui  me  paraissait  avoir  emporté  la  partie  cartilagi- 
neuse dans  la  première  jointure  du  doigt  annulaire,  phalange 
metacarpale. 

Telle  est  la  description  des  blessures  que  je  constatai  là  : 
samedi  à  mon  départ,  vers  deux  heures  P.  M.,  il  était  dans 
un  état  désespéré,  à  mon  opinion. 

Rendu  chez  lui  vers  midi  et  demi,  comme  nous  nous  met- 
tions en  devoir  d'explorer  ses  blessures,  il  répéta  encore  : 
^^  C'est  inutile,  je  suis  un  homme  mort."  Ce  jour-là  il  n'a 
pas  exprimé  l'espoir  d'en  revenir,  mais  il  ne  se  croyait  pas 
aussi  près  de  sa  mort. 

Quand  j'ai  opéré  la  rentrée  du  colon  transverse,  les  nau- 
sées ont  diminué,  et  quand  la  partie  saine  de  l'Iléon  eut  été 
introduite,  les  nausées  ont  entièrement  cessé.  Ces  circon- 
stances diminuaient  la  complication  de  la  maladie. 

Il  est  impossible  de  tracer  la  position  des  combattants  lors 
de  la  lutte,  par  la  seule  inspection  des  blessures,  tant  elles 
sont  irrégulières. 

Lors  de  Pinfliction  des  deux  blessures  près  de  Panus,  la 
position  du  blessé  pouvait  être  sur  le  ventre,  debout,  plié  en 
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avant,  à  genoux  ;  il  pouvait  être  anssi  snr  le  dos,  les  genoux 
en.  Pair.  Ces  blessures  ont  dû  être  reçues  en  arrière,  en 
supposant  que  le  blessé  fut  debout.  Il  pouvait  aussi  occuper 
une  position  latérale,  en  supposant  que  l'assaillant  eût  été  à 
genoux,  les  bras  passés  par  derrière  Passailli  ;  dans  cette 
position,  il  aurait  pu  infliger  les  deux  plaies  près  de  l'anus, 
mais  pas  de  la  même  main. 

J'ai  constaté  à  peu  près  vingt-trois  à  vingt-quatre  blessures 
sur  le  corps  du  défunt. 

Toutes  les  blessures  qui  ont  pénétré  dans  les  cavités  abdo- 
minales et  dans  les  articulations  étaient  dangereuses.  Les 
autres  ne  l'étaient  pas  beaucoup.  Le  prognostic  que  j'avais 
porté  conmie  praticien,  m'avait  fait  déclarer  le  cas  mortel, 
par  l'ensemble  des  symptômes.  Il  est  bien  certain  que  ces 
blessures  étaient  mortelles  puisqu'il  en  est  mort,  mais  aucune 
d'elles  ne  l'étaient  d'après  l'opinion  des  médecins  légistes  : 
malheureusement  le  fait  n'a  pu  être  constaté  par  l'autopsie. 

L'ensemble  de  toutes  ces  blessures  a  dû  attaquer  les'deux 
grands  principes  de  la  vie,  le  système  nerveux  et  la  circula- 
tion. 

Q.  Vous  avez  parlé  d'instrument  tranchant,  comment 
devait  être  celui  avec  lequel  les  blessures  ont  été  infligées  ? 

R.  L'instrument  avec  lequel  les  blessures  ont  été  infligées, 
était  aigu  et  tranchant,  mais  je  n'ai  pu  constater  s'il  avait 
deux  tranchants. 

J'ai  va  le  malade  le  dimanche,  depuis  neuf  heures  et 
demi  jusqu'à  midi  et  demi  environ. 

Q.  D'après  vos  connaissances  et  vos  études,  pouvez-vous 
dire  à  quoi  peut  être  attribuée  la  mort  du  défont  Michel 
LeBel.^ 
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R.  Sa  mort  peut  avoir  été  causée  par  Pépuisement  et 
l'irritatioa  résultant  de  l'ensemble  des  blessures  qu'il  a 
reçues. 

Transquestionné  par  M.  Angers. — ^N'est-il  pas  vrai  que 
lorsque  vous  avez  pansé  le  défunt,  quoique  vous  ayiez  trouvé 
ses  blessures  très  dangereuses,  vous  ne  l'avez  cependant  pas 
laissé  sans  espérances  ? 

R.  En  pansant  le  malade  la  première  fois  et  pendant  que 
je  réduisais  le  petit  intestin,  des  matières  chymeuses  et 
féculantes  en  sortaient.  Je  dis  alors  au  défunt  LeBel  qu'il 
pouvait  se  former  là  un  anus  artificiel,  et  je  lui  ejcpliquai  ce 
que  c'était,  en  lui  disant  que  des  personnes  bien  plus  mal* 
traitées  que  lui  en  étaient  revenues.  Ceci  eut  lieu  le  samedi, 
pendant  que  nous  étions  dans  le  champ.  Le  lendemain, 
après  lui  avoir  tiré  ses  urines  au  moyen  du  cathéter,  j'enlevai 
la  compresse  et  le  bandage  appliqués  sur  l'abdomen.  U  eut 
alors  deux  fortes  selles  par  les  deux  ouvertures  de  l'Iléon 
divisé.  Alors  je  lui  dis  que  la  nature  opérerait  un  anus 
artificiel,  s'il  en  revenait. 

Q.  Dans  cette  circonstance,  n'avez-vous  pas  dit  au  défunt 
de  se  préparer  à  recevoir  le  Saint  Viatique  ? 

R.  La  famille  du  défunt  paraissant  désirer  qu'il  reçut  le 
Saint  Viatique,  on  me  demanda  s'il  pouvait  le  recevoir  dans 
cet  état.  Le  malade  présentait  tous  les  symptômes  d'une 
mort  bien  prochaine.  Je  dis  aux  parents  qu'il  pouvait  rece- 
voir le  Viatique,  mais  de  se  hâter.  Les  parents  manifestèrent 
de  la  répugnance  à  lui  en  parler.  Je  m'approchai  du  malade 
et  lui  demandai  s'il  désirait  recevoir  les  derniers  sacre- 
ments. Il  me  répondit  :  ^^  Oui,  mais  pas  aujourd'hui  : 
attendons  à  demain."  Je  lui  dis  :  '^Mon  pauvre  LeBel,  c'est 
mieux  pour  vous  de  remplir  ce  devoir  înunédiatement.'* 
Alors  il  répliqua  :  ^'  Eh  !  bien,  c'est  bon,  qu'on  fjàMse  venir  le 
curé  !"  Je  lui  remarquai  alors  que  le  curé  ne  pourrait  pas  loi 
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apporter  le  Viatique  sans  qu'il  eût,  au  préalable,  envoyé  de 
sa  demeure  une  fille  qui  paraissait  avoir  mis  le  trouble  dans 
son  ménage,  et  qu'il  avait  lui-même  promis,  la  veille,  d'en- 
voyer. Il  me  répondit  à  cela:  "qu'elle  parte  !•••. qu'elle 
parte  !  " 

Solliciteur-général. — J'objecte  à  ce  que  cette  partie  du 
témoignage  soit  soumise  au  jury,  sur  le  principe  que  c'est 
une  preuve  entièrement  inutile,  seulement  propre  à  faire 
continuer  le  procès  indéfiniment.  En  efiet,  de  quoi  s'agit-il  ? 
il  s'agit  de  quelque  chose  relatif  à  une  certaiine  fille  qui 
demeurait  chez  le  défont.  Quel  rapport  cela  a-t-il  avec 
l'état  du  mourant  ? 

M.  Angers. — C'est  un  fait  plus  grave  qu'on  ne  le  pense, 
et  qui  se  rattache  directement  à  l'état  du  mourant,  comme  je 
vais  le  démontrer. 

L'honorable  solliciteur-général  a  voulu  prouver  hier,  que 
le  défunt  LeBel  savait  que  sa  dernière  heure  avait  sonné,  et 
qu'il  allait  paraître  bientôt  devant  son  juge. •••  Comment  ! 
cet  homme  est  sur  son  lit  d'agonie  et  de  souffrances  :  il  sait 
que  la  main  de  Dieu  va  s'appesantir  sur  lui  ;  il  connaît  les 
devoira  que  la  religion  lui  prescrit  à  un  moment  aussi 
solennel,  et  il  ne  craint  pas  d'admettre  qu'il  est  encore 
attaché  aux  passions  de  ce  monde.  •  •  • 

Quand  le  médecin  lui  rappelle  qu'il  n'a  pas  un  moment  à 
perdre. ••  .et  qu'il  lui  faut  se  préparer  au  grand  voyage 
de  l'éternité  •  •  •  •  il  remet  tout  au  lendemain.  "  Attendons  à 
demain,"  répond-t-il.  Quand  on  lui  demande  de  renvoyer 
de  sa  maison  une  jeune  fille  qu^on  représentait  comma  ayant 
mis  le  trouble  dans  son  ménage,  c'est  avec  douleur  qu'il 
y  consent,  et  combien  lui  en  coûte-t-il  de  prononcer  ces  mots. 
**  qu'elle  parte  !  qu'elle  parte  !...." 

Eh  bien  !  toute  celte  preuve  ne  vient-elle  pas  à  l'appui  de 
ce  que  j'ai  déjà  avancé,  savoir  :  que  la  courozme  n'a  pas 
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enooie  prouvé  que  le  défunt  a  avoué  qu'il  s'attendait  à  une 
mort  prochaine. 

Sous  ces  circonstances,  je  ne  crois  donc  pas  qu'on  puisse 
nous  priver  du  droit  d'examiner  le  présent  témoin  relative- 
ment aux  aveux  qu'il  a  pu  faire  au  médecin. 

Panet,  Juge. — Je  ne  puis  maintenir  l'objection  soulevée 
par  M.  le  solliciteur-général,  car  ce  serait  décidément  priver 
la  défense  de  la  preuve  d'un  fait  important,  qui  tend  bien 
à  démontrer  que  le  défunt  avait  encore  l'espoir  de  vivre, 
et  que  la  crainte  de  mourir  chez  lui  n'était  pas  très-forte. 

Q.  Lorsque  vous  avez  opéré  la  rentrée  du  colon  trans- 
verse, n'était-ce  pas  dans  la  vue  de  lui  donner  autant 
de  chance  de  guérison  que  possible  ? 

R.  Oui,  le  traitement  que  je  suivais  était  dans  cette  vue 
uniquement. 

Q.  Avez-vous  opéré  des  sutures  sur  les  deux  ouvertures 
pratiquées  dans  l'intestin  grêle  ? 

R.  Je  n'en  ai  point  opéré  sur  les  deux  ouvertures  de  l'Iléon. 
J'ai  apliqué  une  ligature  à  une  petite  veine  qui  répandait 
dans  une  des  ouvertures  du  sang  qui  pouvait  s'épancher 
dans  l'abdomen. 

Q.  Ave^-vous  pratiqué  le  procédé  du  taxis  pour  faire 
rentrer  la  partie  de  Plléon  restée  en  dehors  ? 

R.  Non,  je  ne  l'ai  pratiqué  que  dans  [le  champ,  pour 
la  rentrée  de  la  partie  saine. 

Q.  Dans  l'examen  que  vous  avez  fait  des  blessures  du 
défunt,  avez*vou8  découvert  quelqu'artère  de  rompu  ? 

R.  Je  n'ai  découvert  aucune  trace  de  sang  artériel. 

Q«  Avez-vouB  fait  ou  vu  faire  l'autopsie  du  corps 
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R.  Non-  • 

Q.  Pouvez-vous  dire  qu'il  y  a  eu  épanchement  dans 
Pabdomen  ? 

R.  Oui,  je  puis  le  dire.  Lorsque  le  dimanche  matin, 
j'enlevai  la  compresse  sur  Pabdomen,  il  s'est  écoulé,  par  la 
plaie  infligée  dans  la  région  inguinale,  une  espèce  de  sanie 
(maeosité  sanguinolente)  exhalant  une  odeur  de  gangrène  et 
qui  provenait  de  la  cavité  abdominale*  C'est  le  seul  épan- 
chement que  j'ai  pu  constater. 

Q.  Y  a-t-il  eu  aucune  inflammation  ? 

R.  II  n'y  a  eu  aucune  réaction,  aucun  symptôme  fébrile, 
aucune  inflammation. 

Alexis  Gagné,  de  la  paroisse  de  St.  Louis  de  Kamouraska, 
écuyer,  juge  de  paix  : 

Q.  ConnaisseahYous  le  prisonnier  à  la  bane  ? 

R.  Oui. 

Q.  Avez-vous  connu  le  défunt  et  avez-vous  eu  connais- 
sance de  Paccident  qui  a  causé  sa  mort  ? 

R.  Oui.  Le  25  Juin  demier,dan8  l'après-midi,  je  me  suis 
rendu  chez  le  défunt  avec  le  greffier  de  la  paix. 

LeBel  était  alors  sur  un  lit  étendu  par  terre. 

En  ma  qualité  de  magistrat,  je  pris  la  déclaration  de  feu 
Michel  LeBel.  C'est  M.  Déry,  le  greffier  de  la  paix,  qui  la 
rédigeait  par  éprit. 

Le  malade  était  souffrant  et  dans  un  triste  état.  Je  lui 
demandai  s'il  me  reconnaissait,  et  il  me  répondit  affirmative- 
ment, en  me  nommant  par  mon  nom.  Il  me  dit  qu'il  souffrait 
beaucoup,  et  il  se  plaignait. 
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Q.  Savez-vous  quelle  était  l'impression  de  LeBel  relative- 
ment à  son  espérance  d'en  revenir  ? 

R.  Je  ne  l'ai  pas  connue,  et  il  ne  me  l'a  pas  laissée 
connattre  non-plus. 

Q.  Pourquoi  avez-vous  pris  sa  déposition  ? 

R.  J'ai  pris  la  déposition  du  mourant  afin  de  faire  arrêter 
la  personne  qui  l'avait  blessé. 

Q.  Regardez  ce  document,  et  veuillez  dire  ce  que  c'est  ? 

R.  Ce  qui  m'est  maintenant  exhibé  est  la  déposition  du 
mourant  qui  fut  prise  alors.  Elle  porte  ma  signature.  Le 
défunt  ne  savait  pas  signer. 

[Le  solliciteur-général  demande  ici  que  le  témoin  Gagné 
se  retire  de  la  boîte,  et  que  M.  Déiy,  greffier  de  la  paix,  soit 
examiné.] 

Charles  Déry,  écuyer,  greffier  de  la  paix  : 

Q.  N'avez-vous  pas  accompagné  le  magistrat  Gagné  pour 
prendre  la  déclaration  du  défunt  ? 

R.  Oui. 

Q.  Veuillez  dire  ce  qui  s'e^t  alors  passé  à  votre  connais- 
sance ? 

*  R.  Je  n'ai  posé  aucune  question  au  défunt  LeBel  avant 
de  prendre  sa  déposition.  Je  n'ai  pas  non-plus  entendu  la 
conversation  entre  le  défunt  et  le  magistrat  Gagné.  Le 
défunt  parlait  alors  misérablementj  et  très-bas. 

Q.  Dans  quel  état  était  alors  le  défunt,  sous  le  rapport  de 
la  santé  i 

R.  Il  m'a  paru  être  alors  extrêmement  souifrant.  Il  ne 
pouvait  garder  longtemps  la  même  position.  Il  a  changé  de 
côté  deux  ou  trois  fols  en  ma  présence. 
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Q.  Ponvez-vous  dire  quelle  était  Pimpression  du  défunt 
relativement  à  sa  mort  ? 

M.  Angers.  C'est  une  matière  d'opinion,  et  je  ne  crois  pas 
que  le  solliciteur-général  ait  le  droit  de  poser  une  semblable 

question. 

(La  Cour  maintient  cette  objection.) 

Q.  Le  défunt  souf&ait-il  beaucoup  alors  ? 

R.  Quand  la  déposition  fut  terminée,  le  malade  était 
épuisé  et  cherchait  à  s'assoupir. 

Q.  Avez-vous  été  interrompu  en  prenant  la  déposition,  et 
par  quoi  ? 

R.  On  lui  a  donné  de  l'eau  une  fois,  mais  je  ne  sais  qui  la 
lui  a  donnée. 

Q.  Lui  avez-vous  adressé  la  parole  après  que  la  déposition 
eût  été  prise  ? 

R.  Je  ne  m'en  rappelle  pas.    On  lui  parlait  peu. 

Q.  Pendant  que  vous  preniez  cette  déposition,  quelle  a  été 
on  quelle  a  dû  être  l'impression  du  défunt  relativement  à  sa 
fin  prochaine  ? 

M.  Ajigers.  C'est  encore  une  matière  d'opinion,  et  je  fais 
à  cette  question  la  même  objection  que  j'ai  faite  il  y  a  un 
mstant  â  une  pareille  question. 

(La  Cour  maintient  cette  objection.) 

Q.  Le  malade  a-t-il  dit,  ou  plutôt  fait  quelque  chose  qui 
indiquât  ce  qu'il  croyait  relativement  à  sa  fin  prochaine  ? 

R.  Non,  pas  à  ma  connaissance. 
(Le  magistrat  Gagné  est  appelé  dans  la  boîte.) 
Le  soUieiteur  général  demande  à  la  Cour  que  la  déclara- 
tion du  défunt,  prise  par  le  magistrat  Gagné,  soit  lue  aux 
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JQtéd  :  1  o  Parce  qu'elle  est  une  déclamtkm  tu  attieuto 
mortis  ;  2^  Parce  qu'elle  a  été  assermentée  devant  un 
magistrat. 

Les  conseils  de  la  défense  y  objectent  :  1  ^  Parce  que  le 
prisonnier  n'a  pas  eu  occasion  de  transquestionner  le  défunt  ; 
2  ^  Parce  que  le  malade  avait  encore  conservé  l'espoir  de 
vivre,  comme  il  appert  par  le  témoignage  du  médecin. 

Cette  question  est  discutée  an  long,  comme  elle  l'avait  été 
précédemment,  lors  de  l'examen  d'Elie  Tardif. 

Le  juge  maintient  cette  objection. 

Panet,  Juge  :  La  Cour  est  d'avis  qu'une  déposition  prise 
sous  serment  devant  un  magistrat,  ne  peut  être  reçue  si  elle 
n'a  pas  été  donnée  en  présence  du  prisonnier  qui,  par  consé- 
quent, n'a  pu  transquestionner  le  défaut,  sauf  toute  fois  à 
valoir  comme  déclaration  in  ariicvlo  mortis^  si  l'on  prouve 
préliminairement  que  le  défunt  était  alors  sous  l^mpression 
d'une  dissolution  immédiate  (impending  dissolution.) 

Or  il  n'est  pas  suffisamment  constaté  dans  le  présent  cas, 
à  la  satisfaction  de  ia  Cour,  que  le  mourant  lût  sous  cette 
impression. 

En  effet,  le  défunt  a  bien  pu  dire  quelque  chose  tendant  à 
prouver  qu'il  en  mourrait  ;  mais  si  l'on  pèse  d'un  autre  côté 
l'espérance  d'en  revenir,  qu'il  manifeste  d'une  manière  si 
évidente,  la  balance  penchera  infailliblement  en  faveur  de 
la  proposition  qu'une  pareille  preuve  ne  peut  pas  être  accep- 
tée. Il  suffit  d'un  léger  examen  de  la  preuve  pour  s'en 
convaincre.  Son  médecin  ne  lui  cache  pas  la  position  pré- 
caire dans  laquelle  il  se  trouve  :  il  lui  rappelle  les  devoirs 
importants  que  la  religion  lui  impose  ;  il  lui  dit  de  se 
préparer  à  recevoir  les  sacrements,  en  mettant  à  exécution 
une  promesse  qu'il  a  faite,  et  le  défont  répond  :  ^^  Oui,  mais 
pas  aujourd'hui,  attendons  à  demain." 
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Lesantoritês.les  plus  positives,  les  précédents  les  plus 
forts  ont  servi  de  base  à  la  décision  de  la  Cour. 

Parmi  ces  précédents  il  s'en  trouve  un  très-analogue  au 
cas  actuel,  c'est  celui  de  Spilsbury.  (1) 

On  avait  dans  ce  cas  proposé  l'admission  de  la  déclaration 
m  articula  mortis  du  défunt,  et  pour  montrer  l'état  dans 
lequel  se  trouvait  le  mourant,  on  a  apporté  la  preuve  qui 
suit: 

1er  Témoin.  Je  suis  la  veuve  du  défunt.  Je  l'ai  amené 
chez  moi  après  qu'il  eût  été  blessé;  Il  prit  le  lit  le  jour 
suivant,  et  le  soir  je  lui  demandai  comment  il  se  trouvait,  il 
me  répondit  qu'il  était  pire  et  qu'il  allait  mourir,  et  il  n'a 
survécu  que  huit  jours  après.  Je  vis  mon  mari  le  samedi,  et 
il  mourut  le  dimanche.  Des  fois  il  était  en  délire,  d'autre 
fois  il  avait  sa  raison.  Plusieurs  fois  le  samedi,  il  fit  venir 
ses  enfants  pour  leur  dire  adieu.  Depuis  le  lundi  soir,  il  a 
toujours  cru  qu'il  n'en  reviendrait  pas. 

ie  Témoin.  Je  suis  le  frère  du  défunt  ;  des  fois  il  croyait 
qu'il  aUait  en  revenir. 

Se  Témoin.  Le  défunt  me  dit  avant  sa  mort  qu'il  croyait 
ne  pas  en  revenir.  Aux  questions  que  lui  pose  le  juge,  le 
témoin  répond  :  Le  défunt  mourut  un  dimanche  ;  le  mercredi 
avant  sa  mort,  je  demandai  au  défunt  s'il  croyait  en  revenir 
et  il  me  dit  qu'il  croyait  que  oui.  Quoiqu'alors  bien  malade, 
il  avait  cependant  sa  connaissance.  Je  le  vis  le  samedi 
suivant,  le  jour  précédent  celui  de  sa  mort. .. «Je  lui  de* 
mandai  s'il  croyait  en  revenir.  Il  me  dit  qu'il  ne  le  croyait 
pas,  vu  qu'il  était  si  mal.  Il  ne  fit  pas  d'adieu  à  son  épouse, 
ni  il  ne  donna  rien  à  entendre  quant  à  ses  funérailles  ou  à 
son  testament,  et  il  ne  fit  aucune  prière. 

'  0)  7;  CarxiDgtoa  and  Payne,  p.  489. 
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Coleridge^  Juge  :  "  Il  m'est  bien  pénible  d'avoir  à  décider 
**  sur  celte  question,  mais  quand  je  considère  que  ce  genre 
"  de  preuve  est  une  anomalie,  et  quand  je  songe  à  l'influence 
"  qu'il  exercerait  sur  l'esprit  du  jury,  je  ne  crois  pas  devoir 
^^  l'accepter  avant  qu'on  m'ait  convaincu  que  le  défunt  était 
^'  dans  un  état  à  justifier  l'admission  de  sa  déclaration." 

"  Un  témoin  vient  déclarer  que  le  défunt  a  dit  qu'il  n'en 
'^  reviendrait  jamais,  vu  qu'il  était  bien  mal.  Mais  combien 
*^  de  personnes  font  usage  de  ces  expressions,  qui  sont 
"  pourtant  loin  d'être  convaincues  d'une  mort  prochaine. 
"  Si  le  défunt  eut  senti  sa  fin  approcher  ;  s'il  n'eut  eu  aucune 
^^  espérance  d'en  revenir,  je  crois  dans  mon  opinion  qu'il 
*^  aurait  parlé  du  règlement  de  ses  affaires,  de  ses  funérailles, 
^^  etc.,  il  est  probable  qu'il  aurait  manifesté  à  son  épouse 
"  qu'ils  allaient  bientôt  être  séparés  pour  toujours.  Comme 
*'  rien  de  tout  cela  n'est  démontré,  et  comme  on  n'a  pas 
"  prouvé  qu'il  n'avait  pas  l'espérance  d'en  revenir,  je  dois 
"  rejeter  cette  preuve." 

Dans  le  cas  de  Van  Butchell,  (1)  le  chirurgien  est  appelé 
et  il  déclare  que  le  défunt  lui  a  dit  :  "  J'ai  reçu  une  blessure 
tellement  grave  que  je  ne  crois  pas  en  revenir,"  le  chirurgien 
croyait  bien  qu'il  n'en  reviendrait  jamais.  Cela  eut  lieu  le 
10  de  mai,  et  le  blessé  mourut  le  17. 

HuUock,  B.  Le  principe  sur  lequel  on  se  fonde  pour 
admettre  comme  preuve  les  déclarations  in  articulo  mortis^ 
c'est  qu'il  faut  qu'elles  soient  faites  sous  l'impression  d'une 
mort  immédiate,  (almost  immediate  dissolution.) 

Un  homme  peut  recevoir  une  blessure  qui  le  mettra  sous 
l'impression  qu'il  n'en  reviendra  jamais,  (never  recover,) 
mais  néanmoins  cela  ne  serait  pas  suffisant  pour  le  dispenser 
du  serment.    Je  dois  donc  rejeter  cette  preuve. 

Ross  D.  Solliciteur-Général. 
Anoxrs  et  Taché,  pour  le  Prisonnier. 
(1)3,  Carrington  and  Payne,  p.  629. 
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SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smtth  and  Mondelkt,  Justices. 

Macfarlane, PlairUiff. 


No  £203. 


vs. 


Dklesbsrniers, %  •  •  •  •  .Defendant. 

and 
Delesderniers, Tierssaisi. 


Held  :— That  a  Writ  of  Summoru  re- 
quiring a  Defendant  to  appear  before 
"  Qvr  Justices  of  our  said  Superior 
Court"  is  bad,  and  that  the  summons 
most  be  to  appear  before  a  Court,  and 
not  before  the  Justices  of  a  Court. 


Jugé  :~Qu'un  Writ  de  Sommation 
assignant  un  Défendeur  à  comparaître 
devant  *'  nos  Juges  de  notre  dite  Cour 
Supérieure"  ne  peut  valoir,  et  ^ue 
l'assignatiQu  doit  être  de  comparaître 
devant  une  Cour,  et  non  devant  les 
Juges  de  la  Cour. 


Judgment  rendered  27th  October,  lé53. 

In  this  case  a  Writ  of  Attachment  had  issued  to  attach 
property  in  the  hands  of  a  third  party. 

By  the  terms  of  the  Writ,  the  Defendant  was  summoned 
"  to  appear  in  person  or'by  Attorney  before  our  Justices  of 
"  our  said  Superior  Court,  at  Montreal,  on  the  29th  day  of 
"  September  instant." 

The  Defendant  moved  to  set  aside  the  Writ  on  the  ground 
of  irregularity  on  its  face,  inasmuch  as  it  did  not  summon 
him  as  required  by  law. 

Day,  Justice  :  An  exception  has  been  taken  to  the  form 
of  the  process  in  this  case,  that  it  does  not  summon  the 
Defendant  to  appear  before  any  competent  Court,  and  that 
the  appearance  must  be  before  a  Court,  and  not  before  the 
Justices  of  a  Court.  The  point  is  a  small  one,  but  it  id  fatal. 
Without  requiring  any  sacramental  words  in  a  Writ,  it  is 
plain  that  there  must  be  a  summons  to  appear  before  a 
Court, .  and  not  before  the  Justices  of  a  Court,  however 
engaged,  or  wherever  they  may  happen  to  be.  Had  the  * 
words  been  *'  before  our  Justices  in  our  said  Superior  Court," 
it  would  have  saved  the  Writ.  As  it  is,  the  process  is  bad, 
and  must  be  quashed. 
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The  following  is  the  judgment  : 

"  The  Court  having  heard  the  parties  by  their  Counsel 
upon  the  motion  of  the  Defendant  of  the  Hth  day  of  October 
instant,  that  the  Writ  of  Saisie-Arrit  issued  in  this  cause  be 
annulled  and  set  aside,  and  the  seizure  made  in  virtue 
thereof  declared  irregular,  null,  and  of  no  effect, — Shaving 
examined  the  proceedings  and  deliberated, — considering  that 
the  Writ  of  Saisie-Arrêt  issued  in  this  cause  contains  no 
legal  assignation  to  the  said  Defendant,  doth  grant  the 
said  motion  in  so  far  as  the  annulling  of  the  said  Writ  of 
Saisie-Arrêt  is  concerned,  and  in  consequence  doth  declare 
the  Writ  of  Saisie-Arrêt  issued  in  this  cause  to  be  irregular, 
null  and  void,  and  doth  set  aside  and  quash  the  same,  and 
declare  null  and  void  the  seizure  made  in  virtue  thereof,  the 
whole  with  costs  against  the  said  Plaintiff." 

BsTHUNS  and  Dunkin,  Attorneys  for  Plaintiff. 
Laflamme  and  Laberoe,  for  Defendant. 


»<^^#»^^^^v^^^s<%»»^^/«^ 


CIRCUIT  COURT.— QUEBEC. 

Before  Meredith,  Justice. 

(  BiLODEAu, Plaintiff. 

No.  2453  ]  vs. 

(  Sylvain, Defendant. 


Held  : — That  a  servant  who  has  left 
the  employ  of  his  master»  before  the 
expiration  of  his  term  of  hire,  does  not 
thereby  forfeit  the  wages  which  he  had 
previously  earned. 


Jugé  :— Qu'an  serviteur  qui  a  laissé 
le  service  de  son  maître,  avant  l'expi* 
ration  de  sou  terme  d'eii^^ement,  ne 
perd  pas  pour  cela  le  salaire  qui  lui  est 
dû  pour  le  temps  qu'il  a  fait. 


Judgment  rendered  the  23d  December,  1853. 

Action  by  a  servant  for  his  wages. 

The  Defendant  pleaded  that  the  Plaintiff  had  left  the 
Defendant's  service  before  the  expiration  of  his  (the  Plain- 
tiff's) term  of  hire,  and  that  he  had  thereby  forfeited  his 
wages  for  the  term  that  he  had  served. 
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jPff  curiam.  The  pretension  set  up  in  the  Defendant's  plea 
cannot  be  maintained.  The  authorities  (1)  cited  by  the 
learned  Counsel  for  the  Plaintiff  are  conclusive  on  the  point  ; 
and  as  the  Defendant  has  not  proved  or  even  alleged  that  he 
has  sustained  any  damages,  none  can  be  awarded  to  him. 

Casault  and  Lanoix>i8,  for  Plaintiff.. 

Gauthise  and  Lsmisux,  for  Defendant. 


No.  1243 


COUR  DE  CIRCUIT.— QUEBEC. 

Présent  :  Mibbsdith,  Juge. 
Gusif  ARD, Demandeur. 


vs. 


GuAT, Défendeur^ 


Joçé  : — Que  Pacquéreur  d'une  rente 
eoDstitnée  ne  peut  pas  intenter  l'action 
en  paisatîcm  de  titre  nouvel,  à  moins  de 
mettre  «l'aboid  le  débiteur  ^n  demeure 
de  ce  faire  ;  et  que  dam  le  cas  où  il  ne 
l'a  pas  fait,  il  doit  payer  les  frais  de 
•on  action. 


Held  :— That  the  purchaser  of  a 
rente  coniiituée  cannot  bring  his  action 
en poMeoHon  de  titre  nouvei,  before  put- 
ting the  debtor  in  vtord  ;  and  that  in  the 
event  of  his  hot  doing  so,  he  must  pay 
the  costs  of  his  action.  4  ^  '    > 


Jugement  rendu  le  23  Décembre,  1853. 

Dans  cette  cause  le  Demandeur  étant  devenu  l'acquéreur 
d'une  rente  constituée,  avait  poursuivi  le  débiteur  de  cette 
rente,  en  passation  de  titre  nouvel,  sans  l'avoir  préalablement 
requis  de  ce  faire. 

En  recevant  cette  action,  le  Défendeur  fit  signifier  au 
Demandeur  un  titre  nouvel,  plaida  à  l'action  l'of&e  de  ce 
titre,  et  ccmclut  au  renvoi  de  l'action  avec  dépens. 

Per  curiam.  Quand  un  titre  nouvel  est  rendu  nécessaire 
par  le  changement  dans  la  personne  du  créancier,  (2)  il  doit 
se  faire  à  ses  frais  ;  pour  la  même  raison,  il  ne  peut  poursuivre 
le  débiteur  qu'après  l'avoir  mis  en  demeure,  et  s'il  le  fait,  il 


0)Pothier,  Louage,  No,  169  :— 17  Duranton,  p.  211,  No.  231  :-See  also 
NoBveau  Oénisart,  vbo.  Domestique,  s.  3,  No.  2,  Vol.  6,  p.  640. 

(S)  Art.  65,  de  la  Coutume  de  Paris.  Qlose  unique,  No.  15:— 5  Nouveau 
Déojsart,  p^  29. 
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doit  payer  les  frais  de  son  action.  Telle  est  la  décision 
rendue  par.  la  ci-devant  Cour  du  Banc  du  Roi  dans  la 
cause  No.  736  de  1839,  Têtu  vs.  Lortie.  (1) 

En  conséquence  Poffre  du  titre  nouvel,  faite  par  le  Défen- 
deur, est  déclarée  bonne  et  valable,  et  le  Défendeur  est 
condanmé  à  payer  les  frais  de  Paction. 

Casault  et  Langlois,  Procureurs  du  Demandeur. 

Bossé,  Procureur  du  Défendeur. 


SUPERIOR  COURT.— MONTREAL. 

Before  Smith,  Yanfelson  and  Mondslst,  Justices. 

i  Castlk,. Plaintiff. 

No  1921.  }  vs. 

(  Wriglet, Defendant. 


Held  :-That  a  Writ  directed  to  "  any 
of  the  Bailiffs  in  and  for  the  District  of 
Montreal,"  without  mentioning  the 
name  of  the  Court  for  which  such 
Bailiffs  are  appointed,  is  not  null  ;  the 
Writ  on  its  face  bearing  evidence  of 
having  been  issued  from  the  Superior 
Court. 


Jugé  : — Qu'un  Writ  de  sommation 
adrené  "  à  aucun  des  Huissiers  dans 
et  pour  le  District  de  Montréal*'  sans 
faire  mention  du  tribunal  pour^  lequel 
tels  Huissiers  sont  nommés,  est  ^able; 
le  Writ  faisant  apparaître  qu'il  a  été 
émané  de  la  Cour  Supérieure. 


Judgment  rendered  22nd  October,  1853. 

The  Defendant  appeared  and  filed  an  exception  à  la  forme j 
alleging  that  "  by  law,  the  said  Writ,  issuing  as  it  did  out  of 
"  the  Superior  Court,  and  not  being  a  Writ  of  Ca,  ad 
**  Res,  Saisie-Arrêt  before  judgment,  Saisie-Gagerie,  or 
"  Saisie-Revendication^  ought  to  have  been  directed,  to  any 
"  of  the  bailiffs  of  the  said  Court  appointed  for  the  District 
^^  of  Montreal,  the  District  of  Montreal  being  the  District  in 
"  which  the  Writ  issued."  (2) 

The  Plaintiff  answered  specially,  that  the  Writ  was  legal 
and  formal,  and  had  all  the  requisites  necessary  for  a  proper 

(1)  Cette  eause  n'est  pas  rapportée.  Le  jugement  condamne  le  Défendeur 
aux  frais;  mais  il  paraît  que  c'est  une  erreur  du  Greffier,  que  le  Défendeur  a 
tenté  vainement  de  faire  rectifier. 

(2)  13th  Vie.  Cap.  38,  Sec.  SO. 
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Writ  of  Summons,  and  that  it  was  properly  served,  executed 
and  returned  before  the  Court,  as  appeared  by  the  bailiffs 
return. 

Smith,  Justice:  The  only  defect  which  appears  on  the 
Writ  is,  that  in  addressing  it  to  the  bailiff,  the  precise 
words  which  are  found  in  the  Statute  have  not  been  made 
use  of  ;  the  Statute  directs  ^Hhat  all  Writs  of  summons  issuing 
"  out  of  the  Superior  Court,  except  Writs  of  Cap.  ad  Res. 
^^  Saisie^ Arret  before  Judgment,  Scdsie-Oagerie  or  Saisie- 
'*  Bevendication^  shall  be  adressed  to  and  executed  and 
<*  returned  by  any  of  the  bailifls  of  the  said  Court,  appointed 
"  for  the  District  in  which  the  Writ  shall  issue."  On  its 
face,  the  present  Writ  bears  evidence  of  having  been  issued 
from  the  Superior  Court,  of  which  it  bears  the  seal  and  the 
name.  Does  the  omission  of  the  words  ^^  of  the  said  Court 
appointed,"  invalidate  the  Writ  ?  We  think  not.  To  justify 
US  in  quashing  a  Writ,  there  must  be  something  on  the  face  of 
it  which  shows  that  it  is  null,  and  which  altogether  destroys 
its  character  as  a  Writ,  which  is  not  the  case  here. 

Exception  à  la  forme  dismissed.  (2) 

Ross  and  Mokk,  Attorneys  for  Plaintiff: 
McKat  and  Austin,  for  Defendant. 

(2)  This  cfecisioD  would  seem  to  be  at  variance  with  that  rendered  in  Davidson 
cf  oZ  vs.  Perkinsi  No.  1587.— Judgment  r^dered  3l8t  May..  1853. 

bAT  and  Smith,  Justices  : 

In  that  case,  a  similar  exception  was  taken  by  the  Defendant  to  the  form  of 
the  Writ,  which  was  addressed  **  to  any  of  the  Bailiffs  in  and  for  the  District  of 
Montreal,  in  the  Province  of  Canada."  The  Plaintiffs  demurred  to  this  excep* 
tion  and  also  tiled  a  general  answer. 

IsKie  being  joined,  the  parties  were  heard  on  the  demurrer,  which  was  dis« 
miised,  and  the  Plaintiffs  thereupon  discontinued  their  action  against  Perkins. 

Badolet  and  Abbott,  Attorneys  for  Plaintiff, 

McKat  and  Austin,  for  J.  A.  Perkins. 

In  the  case  of  Têtu  vs.  Martin,  3  L.  C.  R.  p.  194,  a  Writ,  directed  to  any  of 
the  Bailifib  of  the  Superior  Court,  residing  in  the  District  of  Gtuebec  was  held 
sufficient  :  but  it  was  ordered  that  for  the  future  the  form  of  the  Writs' should  be 
sltered,  and  that  such  Writs  should  be  directed  to  any  of  the  Bailiffs  annointpH 
for  the  District  of  Quebec.  w'^^hto 
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SUPERIOR  COURt.~QUEBEC. 
Before  Bow£n,  C.  J.  DuvaIj  and  Cx&on,  Justices. 

Earl,  et  cU Plaintes. 

vs. 

No.  702   i  Caskt DefendwU. 

and 
BoisssAU Opposant. 


Landlord  and  Tenant—Privilege. — 
Casey's  personal  estate  was  seized  and 
sold  ; 

He  had  had  the  use  and  occupation  of 
Boisseau's  preniises  sinee  May  y  without 
any  lease  \ 

Boisseau  claimed  a  privilege  for  the 
then  current  quarter,  expiring  on  the  Ist 
August,  and  for  the  three  quarters  to 
become  due  on  the  first  May  allowing  ; 

Held: — 'that  he  had  a  privilege  for 
the  whole  year,  the  quarter  due  the 
1st  August,  and  the  three  quarters  to 
become  due  the  1st  May  following  ;  in 
other  words,  that  in  Quebec,  the  pri- 
vilege of  ihe  landlord  extends  to  the 
expiration  of  the  current  year. 


Locateur  et  Locataire. — ^Privilege. — 
Les  meubles  de  Casey  avaient  été  sai- 
sis et  vendus  « 

Il  avait  eu  l'osage  et  l'occupation 
d'une  propriété  de  Boisseau  dep«is  \% 
mois  de  Mai,  sans  bail  ; 

Boisseau  réclamait  un  privilège  pour 
le  quartier  alors  courant,  expirant  Uler 
Août,  et  pour  trois  quartiers  d  courir 
jusqu'au  1er  Mai  suivant; 

Jugé  : — Qu'il  avait  un  privilège  pour 
toute  l'année,  pour  le  quartier  dÀ  le  1er 
Août,  et  pour  les  trois  quartiers  qui  de- 
viendraient dus  le  1er  Mai  suivant  ;  en 
d'autres  termes,  que  le  privilège  du , 
propriétaire,  dans  la  ville  de  Québec, 
s'étend  à  tonte  l'annét  courante. 


Judgment  rendered  the  15th  December,  1853. 

In  this  case  the  proceeds  of  Casey's  personal  estate  we» 
brought  into  Court,  for  distribution  among  his  creditors. 

Boisseau,  by  an  opposition  afin  de  conserver j  claimed,  by 
privilege  de  seigneur  d''hotel^ — 1st  £37  10  0,  as  for  rent,  for 
the  use  and  occupation  of  certain  premises  by  Casey,  for  three 
months  expiring  on  the  Ist  August  1853  ;  2d  £112  10  0,  for 
nine  months  to  expire  on  the  1st  May,  1854.  The  mate- 
rial allegations  of  this  opposition  of  Boisseau,  were  as 
follows  : 

That  Casey  was  indebted  to  Boisseau  in  the  sum  of  £37 
10  0  for  one  quarter's  rent,  expiring  on  the  Ist  August,  1853, 
and  in  a  further  sum  of  £1 12  10  0  for  three  quarters  to  become 
due  on  the  Ist  May  next,  1854,  for  the  use  and  occupation  of 
certain  premises  belonging  to  Boisseau,  and  that  the  said 
Boisseau  had  a  privilege  for  both  sums. 
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The  Prothonotaxy,  by  his  draft  ar|>ro;(?^  of  distribution,  had 
collocated  Boisseau,  by  privilege,  as  follows:  ^^  1st  For  the 
^'  sum  of  £37  10  0  for  one  quarter's  rent  due  on  the  1st  day 
^^  of  August,  1853,  for  the  use  and  occupation  of  the  premises 
^'  described  in  his  opposition  ;  2d  For  the  sum  of  £112  10  0 
^  for  three  quarters  of  rent  to  become  due  and  owing  the  Ist 
^'  day  of  May,  1854,  for  the  use  and  occupation  of  the  same 
"  premises." 

Tyre  eial.^  creditors  of  Casey,  admitted  the  privilege  of 
Boisseau,  to  the  amount  of  £37  10  0  for  the  rent  due  on  the 
1st  August,  1853,  but  contested  his  right  to  be  paid  for  the 
lent  that  might  become  due  for  the  period  to  elapse,  to  wit  : 
&om  the  1st  August  1853  to  the  1st  May,  1854. 

The  grotmds  of  this  contestation  were  stated  as  follows  : 

1st  ^^  Because  the  said  Pierre  Boisseau  is  not  entitled  to  be 
'^paid  the  sum  of  £112  10  0,  or  any  part  of  it,  out  of  the 
'^  proceeds  of  the  sale  in  this  cause." 

2d  "  Because  the  said  Pierre  Boisseau  is  not  entitled  to  be 
^'  paid  the  said  sum  or  any  part  of  it  by  privilege.  " 

Sd  ^'  Because  the  said  Pierre  Boisseau  has  no  right  to  be 
^  collocated  for  any  sum  beyond  the  £37  10  0  allowed  him 
"  in  the  said  report." 

Upon  this  law  issue,  the  parties  were  heard. 

The  questions  which  were  submitted  to  the  Court,  to  be 
determined,  were  : 

1st  Had  Boisseau  a  privilege,  and,  if  so,  what  privilege, 
there  being  no  lease  either  verbal  or  written,  but  a  mere 
implied  lease,  founded  upon  the  usage  of  the  place  ; 

3d  Were  the  allegations  of  the  opposition  of  Boisseau 
sofiBcient  to  entitle  him  to  such  a  privilege,  as  the  one  allow** 
ed  him  by  the  report  of  distribution  ; 
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Sd  Doea  the  privilege  of  a  landlord  extend  to  the  rent  of 
the  whole  year,  in  this  particular  case,  to  wit  :  to  the  first 
qaarter  due,  and  to  the  three  other  quarters  to  become  due 
thereafter  ; 

4th  Is  the  privilege  of  the  landlord  limited  only  to  three 
quarters  due  and  expired,  and  to  the  current  quarter,  or  terme 
courant; 

5th  What  must  be  understood  in  Quebec  by  the  words 
**  tenne  courante 

Such  were  the  points  argued  in  this  case,  and  which  were 
determined  by  the  Court,  in  favor  of  the  Opposant  claiming  a 
privilege  for  the  whole  year,  Caron,  Justice,  diasentiente. 

Carobt,  Justice  : — I  regret  to  have  to  differ  from  the  de- 
cision of  the  majority  of  the  Court.     The  point  to  decide  is  : 
what  is  the  privilege  of  a  landlord  for  rent  to  accrue,  when 
there  is  no  written  lease,  nor  even  a  verbal  lease,  but  a  mere 
implied  lease  resulting  from  the  use  and  occupation  of  the 
premises  ?    In  this  case,  the  personal  estate  of  Casey  was 
seized  in  July,  before  the  first  quarter  had  become  due,  and 
while  this  first  quarter  was  still  current  :  however.  Boisseau 
claims  a  privilege  for  the  entire  year,  to  wit  for  the  current 
quarter,  and  the  three  quarters  to  become  due.  The  creditors 
of  Casey  have  contested  his  claim  and  collocation  for  the 
rent  to  accrue.    The  majority  of  the  Court  are  of  opinion 
that  this  contestation  is  ill  founded,  and  are  in  favor  of 
Boisseau's  privilege  :  I  am  of  a  contrary  opinion.  I  hold  that 
the  landlord  has  only  a  privilege  for  three  quarters  rent  due, 
and  the  current  quarter;  in  other  words,  for  nine  months 
due,  and  for  the  three  months  running,  or  current  quarter. 

It  is  a  mistaken  idea  to  understand  by  the  words  terme 
courant^  the  duration  of  the  lease,  which,  according  to  the 
particular  usage  of  the  City  of  Quebec,  is  always  for  a  year, 
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when  there  is  no  contraiy  stipulation.  In  Paris,  every  lease 
expires  every  three  months,  when  not  otherrvise  stipulated  ; 
so  that  when  the  authors  speak  of  tenne  courant^  they  speak 
of  a  period  of  three  months  ;  the  words  terme  courant  and 
quarter  must  here  be  understood  as  synonj  mous,  when  applied 
to  the  privilege  of  the  landlord.  Hence,  tivts  termes  échus 
d  le  terme  courant^  which  are  the  words  of  the  law,  are  three 
quarters  due  and  the  current  quarter.  If  the  words  terme 
courant  meant  the  duration  of  ihe  lease,  in  Quebec,  they 
would  mean  the  year,  and  in  tnat  sense,  to  be  logical  and 
consistent,  the  privilege  should  be  allowed  for  three  years 
and  the  current  year  :  this  cannot  be.  If  there  were  three 
quarters  in  arrears,  I  would  grant  a  privilege  for  them  and 
for  the  current  quarter;  but  in  this  case  there  are  no  arrears 
dae,  and  I  am  of  opinion  that  the  privilege  of  Boisseau  for 
the  current  quarter  only,  should  be  maintained,  and  no  more. 
The  Majority  of  the  Court  are  of  opinion  that  the  privilege 
covers  the  rent  for  the  whole  year.  In  support  of  my  opinion, 
as  to  the  extent  of  this  privilege,  and  as  to  the  meaning 
of  the  words  terme  courant^  I  refer  to  Pothier  and  to  Fer- 
rière.  (1) 

Duval,  Justice  : — The  Judgment  which  the  Court  is  about 
to  pronounce  is  founded  on  well  established  principles  of  law, 
of  easy  application  to  the  facts  of  the  case. 

In  France,  when  there  was  no  written  lease,  the  privilege 
of  the  landlord  was  restricted  to  the  amount  due  for  the  last 
three  quarters.  It  is  quite  an  error  to  believe  that  the  privilege 
as  to  the  rent  to  accrue  was  also  restricted  to  any  period. 
The  landlord,  over  and  above  the  three  quarters  due,  was 
allowed  by  privilege  all  the  rent  that  was  to  accrue.  True, 
that  was  three  months  ;  but  this  is  explained  by  French 
Writers  in  the  most  satisfactory  manner  :  "A  l'égard  des  baux 

(1)  Tr.  do  Louage,  No.  29  And  135  :— Ferriôre  Diet  de  Droit,  vbo.  Privilege. 
3 
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des  maisons  de  ville,  il  faut  suivre  Pusage  des  lieux,  à  Paris 
il  y  a  quatre  termes  chaque  année  d'où  les  baux  commencent, 
et  auxquels  ils  finissent,  savoir  ;  Janvier,  Avril,  Juillet 
et  Octobre."  (1  )When,  therefore,  the  landlord  in  France  was 
allowed  a  privilege  for  three  months  rent,  far  from  his  privilege 
being  restricted^  it  was  expressly  allowed  for  the  whole  un- 
expired term  of  the  location. 

If  he  got  no  more  than  three  months,  it  was  because  he 
was  landlord  for  thiee  months  only,  and  after  the  expiration 
of  the  three  months  the  rent  ceased  to  accrue.  How  could 
the  French  Courts  have  granted  a  privilege  to  secure  the 
payment  of  a  debt  which  the  Defendant  did  not  owe.  See 
on  this  Subject  the  very  satisfactory  reasoning  of  Troplong. 
(2)  Pothier,  remarks  that  the  decisions  of  the  Courts  of  Orleans 
diifered  from  those  of  Paris,  and  he  assigns  the  reason  in 
support  of  the  decisions  at  Orléans,  as  follows  :  "  Car  ce 
n'est  pas  à  l'authenticité,  mais  à  la  nature  de  Pacte  qu'est 
attaché  le  droit  d'hypothèque,  et  le  droit  de  préférence  qui  en 
est  une  suite."  (3) 

The  case  of  Noad  vs.  Meriam  is  not  analoguous  to  the 
present  one  :  in  that  case  the  Court  granted  a  privilege  for 
three  quarters  due  and  the  current  quarter,  and  rejected  it 
for  another  quarter  due  in  the  previous  year.  (4) 


(\)  Pothier  Tr.  du  Louage,  No.  29. 

(2)  1  Privileges  et  Hj 

(3)  8  Pothier,  p.  712. 


Privileges  et  Hyp.  ch.  154  &  scq.  :— Tr.  du  Louage,  No.  253. 


(4)  In  the  case  of  Noaii  vs.  Meriam,  No.  146  of  the  year  1847,  Jooes  tt  oL 
Opposants,  fyled  two  opiiositions  afin  de  conserver ^  one  for  a  quarter's  rent  due 
the  Ist  May,  1846,  and  the  other  for  one  year's  rent  from  Itt  May,  1846,  to  Ist 
May,  1847  :  the  former  dated  3d  March,  1847,  the  other  the  12th  April, 
1847  :  in  neither  of  these  oppositions  was  any  rent,  to  accrue  afterwards, 
demanded. 

The  Court,  composed  of  Sir  James  Stuart,  C.  J.,  and  Bowek,  Justice,main- 
tained  the  second  opjwsition ,  and  gave  judgment  hy  privilege,  for  the  entire  year's 
rent,  to  lat  May,  1847  ;  hut  for  the  quarter's  rent,  which  fell  due  on  the  1st  .v. ay, 
1846,  Jones  was  only  collocated  in  common  with  the  other  creditors,  au  marc 
la  livre.  So  that  the  facts  of  this  case  are  essentially  different  from  those  of  the 
one  ahove  reported  ;  in  th«  one,  the  rent  was  due,  in  the  other  the  rent  ^as 
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BowEN,  Chief  Justice  : — By  a  usage,  prevailing  here, 
leases  are  supposed  to  be  made  for  a  year,  and  I  am  of 
opinion  that  the  privilege  of  the  landlord  is  for  the  whole 
year,  whether  it  be  expired  or  not.  The  opinions  of  the 
Writers  on  the  Law  of  France,  which  limited  the  privilege 
to  the  current  quarter,  were  founded  on  a  local  usage,  which 
does  not  exist  here.  In  support  of  the  views  I  entertain 
upon  this  subject,  I  hold  the  following  authorities  to  be 
conclusive  :  "A  l'égard  des  baux  des  maisons  de  ville,  if  faut 
"  suivre  Pusage  des  lieux  ;  à  Paris  il  y  a  quatre  termes  pour 
"  chaque  année  d'où  les  baux  commencent,  et  auxquels  ils 
"  finissent  ;  le  1  Janvier,  Avril,  Juillet,  et  Octobre." 

"  Lorsqu'il  n'y  a  pas  de  bail  par  écrit  (the  present  case)  qui 
"  exprime  le  temps  que  le  bail  doit  durer,  il  dure  toujours 
"  jusqu'à  l'un  de  ces  termes,  pour  lequel,  l'une  ou  l'autre  des 
^'  parties  doit  donner  ou  prendre  congé." 

"  A  Orléans  nous  n'avons  qu'un  terme  d'où  les  baux  des 
^'  maisons  commencent  et  auxquels  ils  finissent,  savoir,  celui 
^'  de  la  Saint  Jean  pour  les  maisons  de  ville,  et  celui  de  la 
^^  Toussaint  pour  la  campagne.  Lorsque  les  parties  ne  se 
^^  sont  j>as  expliquées  sur  la  durée  du  bail,  il  est  censé  fait 
'^  pour  un  an,  à  commencer  du  prochain  terme  ;  et  si  le 
''  locataire  est  entré  en  jouissance  avant  le  terme,  il  est  censé 
"  fait  tant  pour  le  temps  qui  doit  courir  depuis  qu'il  est  entré 
'^  en  jouissance,  jusqu'au  terme,  que  pour  un  an  depuis  le  dit 
'^  terme  :  il  expire  de  plein  droit  au  bout  de  l'année,  sans 
"  qu'il  soit  nécessaire  de  signifier  de  congé  auparavant."  (1) 

Now  the  Lessor  and  Lessee  Act,  (2)  and  the  Bankrupt 
law  (though  the  latter  ia.no  longer  in  force)  show  distinctly 

partly  to  accrue  ;  in  both,  the  whole  year's  rent  wa«  allowed  by  privilege,  but 
in  Noad  v«.  Meriam,  it  was  for  three  quarters  due,  and  the  current  quarter,  when 
the  lease  by  Jones  expired  ;  in  Earl  vs.  Casey,  for  one  quarter  due  and  three 
quarters  to  accrue  also  whf»n  the  lease  expired. 
It  cannot  be  said,  however,  that  they  are  conflicting  cases. 

(1)  Pothicr.  Tr.  du  Louage,  No.  29  :--See  also,  1  Troplong,  des  Privileges  et 
nyp.,  Nos.  156,  I5f.  * 

(2)  I6th  Vict.  Cap.  200. 

8* 
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the  sense  of  the  Legislature,  touching  the  matter  in  question. 
The  proviso  to  the  first  clause  of  the  former  of  the  Statutes 
runs  thus  : — "  Provided  always  that  in  all  cases  in  which  an 
"  action  shall  be  brought  for  use  and  occupation,  a  lease 
"  shall  be  considered  as  existing  between  the  Proprietor  and 
"  Occupant,  but  it  shall  not  be  necessary  to  produce  or  prove 
"  the  same,  and  such  lease  shaU  be  considered  as  expiring  on 
"  ilie  first  day  of  May  following,  unless  it  be  proved  that  an 
"  agreement  to  the  contrary  has  been  made  between  the 
"  parties."  Now,  whether  the  Lessor  claim  by  action  or  by 
opposition^  the  effects  and  furniture  which  were  in  the 
house  to  answer  his  rent,  being  seized  by  the  Plaintiff,  a 
Judgment  creditor,  makes  no  earthly  difference,  except  in 
the  form  of  preferring  his  demand. 

Again,  the  same  Bankrupt  Act  contained  a  strong  legisla- 
tive declaration  as  to  the  privilege  in  question  ;  it  declared, 
that  the  distress  for  rent  (whether  before  or  after  the  issuing  of 
the  Commission)  should  not  be  available  for  more  than  12 
months  rmt^  accrued  prior  to  the  date  of  the  Commission,  but 
the  landlord  or  party  to  whom  the  rent  should  be  due,  would 
be  allowed  to  come  in  as  a  Creditor  under  the  Commission  for 
any  overplus  of  the  rent  due,  and  for  which  the  distress 
should  not  be  available. 

"  Le  propriétaire  a  privilege,  soit  qu'il  y  ait  bail  par  écrit, 
"  sous  signature  privée,  ou  devjmt  notaire,  et  lorsque  le  bail 
"  est  purement  verbal."  (1) 

"  Régulièrement,  le  créancier  ne  peut  demander  Pexécu- 
"  tion  d'une  obligation  qu^à  Véchéance  du  terme.  C'est  donc 
*'  une  dérogation  à  ce  principe  que  de  permettre  quelquefois 
"  au  propriétaire  d'exiger  d'avance  les  loyers  qui  ne  de- 
"  viendraient  exigibles^  d'après  la  convention,  qu'après  un 
"  certain  délai." 

(l)lTroplong,  Nos.  154  bis  :— CharoDilas  art.  161,  Coût,  de  PatIs  :— JPer* 
rière,  art  171,  Glose  l,No.  14,  art  171. 
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^^  Tcnitefois  cette  dérogation  était  dans  les  principes.  Le 
^  débitenr  qui  £edt  faillite,  ou  simplement  celui  qui  par  son 
"  fait  diminue  les  sûretés  qu'il  avait  données  par  le  contrat 
"  à  ses  créanciers,  ne  mérite  plus  la  protection  de  la  loi  ;  il 
''  s'est  rendu  indigne  des  facilités  qu'on  lui  avait  accordées  ; 
"  il  doit  naturellement  en  être  privé." 

"  Mais  aussi  cette  privation  ne  peut  être  prononcée  que 
"  dans  ce  cas.  Il  ne  suffirait  pas,  en  effet,  que  le  débiteur 
^'  refusai  de  payer  pour  que  le  créancier  pût  demander  de 
"  suite  le  payement  de  la  dette  exigible  et  celle  qui  ne  Vest 
^^ point:  il  suffit  qu'il  ait  encore  les  mêmes  sûretés,  pour 
"  qu'il  ne  puisse  se  plaindre." 

'^  Ces  principes  s'appliquent  au  propriétaire  qui  réclame 
"  les  loyers  de  sa  maison  ou  de  sa  ferme." 

"  Concourant  avec  d* autres  créanciers  du  preneur^  il  verrait 
"  diminuer  son  gage,  il  perdrait  l'espoir  de  trouver  de  quoi 
"  se  payer,  puisque  les  meubles  qui  étaient  destinés  a  lui 
"  servir  de  garantie  servent  à  payer  d'autres  créanciers  du 
"  preneur.  Ainsi,  il  doit  exercer  ses  droits  pour  tout  ce  qui 
"  est  échu  et  po^ir  tout  ce  qui  est  à  échoir." 

"  Mais  lorsqu'aucun  créancier  du  preneur  ne  se  présente, 
"  que  le  bailleur  exerce  seul  des  poursuites  contre  lui,  il  ne 
"peut  faire  vendre  des  meubles  que  jusqu'à  concurrence 
^^  des  fermages  ou  loyers  échus;  car  les  meubles  qui  gar- 
"  lussent  la  maison  ou  la  ferme  lui  restent  exclusivement 
"  affectés,  il  n'a  pas  le  droit  de  priver  le  preneur  du  bénéfice 
"  du  terme,  c'est-à-dire,  de  la  faculté  de  ne  payer  qu'aux 
"  échéances  fixées  par  le  bail.  (1) 

The  judgment  is  in  favor  of  Boisseau's  claim.     Caron, 
Justice,  dissentiente, 
Delaoraye,  for  Boisseau. 
Stuart  and  Vannovous,  for  Tyre  et  al. 

(I)  I  Penil,  Privileges  et  Hypothèque»  p.  20.  ch.  11  i—l  Troplong,  Privilèges 
rt  Hypothèqueg  No.  162. 
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VICE-ADMIRALTY  COURT,  LOWER  CANADA. 
Before  the  Hon.  Hen rt  Black,  Judge  Vice  Admiralty  Court. 

The  RosLiN  Castle,  Saddler. 
The  Glencairn,  Crawford. 


Held:— 1.  That  the  Nautical  rule, 
vfhich  has  long  heen  eftabliehed,  is  that 
if  two  sailing  vessels,  both  upon  a  wind, 
are  so  approaching  each  other,  the  one 
on  the  starboard,  and  the  other  on  the 
port  tack,  as  that  there  will  be  a  dangc^r 
of  collision  ii  each  continue  her  course  ;  it 
is  the  duty  of  the  vessel  on  the  port  tack 
immediately  to  give  wa^r.  2.  That  the 
vessel  on  the  port  tack  is  to  bear  away 
8o  early  and  effectually  as  to  prevent 
all  chance  of  a  collision  occurring. 


Jueé: — 1.  Que  larègle Nautique,  qui  a 
été  longtemps  en  usage,  est  que  lorsque 
deux  vaisseaux,  tous  deux  au  vent, 
s'approchent  ainsi,  l'un  à  tribord,  et 
l'autre  à  bâbord,  de  manière  à  ce  qu'il  y 
ait  danger  d'une  collision  si  cnaque 
vaisseau  maintient  son  cours  ;  il  est 
du  devoir  du  vaisseau  courant  la  bordée 
de  sabord  immédiatement  d'arriver  ; 
2.  due  le  vaisseau  courant  la  bordée  de 
sabord  doit  ainsi  arriver  à  tems  et  de  ma- 
nière à  éviter  tout  danger  de  collision. 


Judgment  rendered  the  17th  Januaiy.  1854. 

These  were  cause»  promoted  by  the  owners  of  the  ship 
Glencairn,  against  the  barque  Roslin  Castle,  and  by  the 
owners  of  the  Roslin  Castle,  against  the  Glencairn,  each 
vessel  proceeding  against  the  other,  for  a  considerable  da- 
mage by  a  collision  which  took  place  on  the  6th  October  last, 
while  both  vessels  were  in  the  North  Atlantic  Ocean,  on 
theif  voyage  from  Great  Britain  to  Quebec,  the  jib-boom  of 
the  Glencairn  going  through  the  foresail  of  the  Roslin 
Castle,  and  being  carried  away,  and  the  two  vessels  coming 
together,  with  the  port-bow  of  the  Glencairn  to  the  starboard 
side  of  the  Roslin  Castle  at  the  mainchains. 

The  facts  are  sufficiently  noticed  in  the  following  judgment 
of  the  Court  : 

Hon.  Henrt  Black: — It  appears  that  on  the  sixth  of  October 
now  last,  the  Glencairn,  a  ship  of  the  burthen  of  949  tons,  with 
a  cargo  consisting  chiefly  of  eight  hundred  tons  of  iron,  and  the 
Roslin  Castle,  a  barque  of  the  burthenof  450  tons,  butin  ballast, 
were  both  on  their  voyage  from  Great  Britain  to  Quebec,  and 
were  in  the  North  Atlantic  Ocean,  at  a  distance  of  some  fifty 
miles  from  the  island  of  St.  Peter,  which  is  off  the  coast  of  New- 
foundland.   In  the  course  of  that  day  they  had  been  in  sight 
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of  each  other,  and  both  had  been  going  on  the  port  tack,  with 
the  wind  from  the  south-west,  or  rather  to  the  westward  of 
that  point  ;  the  Glencairn  was  then  to  leeward,  but  was  the 
faster  ship.  About  eight  o'clock  in  the  evening,  the  wind  still 
blowing  from  the  same  quarter,  the  Glencairn  was  put  about 
on  the  starboard  tack,  both  vessels  being  on  a  wind,  the  Roslin 
Castle  continuing  on  the  port  tack,  with  the  wind  moderate, 
aad  going  at  the  rate  of  about  six  knots  through  the  water. 
The  night  was  tolerably  clear;  the  witnesses  for  the  Glencabn 
saying  that  a  ship  of  her  size  could  be  seen  from  one  to  two 
miles  off,  but  not  saying  how  far  off  the  Roslin  Castle  was 
when  first  seen  by  them;  the  Roslin  Castle's  witnesses, 
however,  say  that  the  Glencairn  was  not  seen  from  the 
Roslin  Castle  until  she  was  only  from  half  to  a  quarter  of  a 
mile  from  that  vessel,  on  the  lee  bow  ;  nor  does  there  seem 
any  reason  to  doubt  that  the  vessels  saw  each  other  about  the 
same  time.  According  to  the  witnesses  for  the  Glencairn, 
that  ship  had  been  about  thirteen  minutes  on  the  starboard 
tack,  when  the  Roslin  Castle  was  seen  from  her,  but  the 
witnesses  for  the  Roslin  Castle  say  that  when  the  Clencaim 
was  first  seen  from  that  vessel,  the  Glencairn  had  her  head 
to  the  eastward,  that  she  had  the  appearance  of  a  ship  going 
to  the  eastward,  and  that  the  look-out  man  of  the  Roslin 
Castle,  amiounced  her  as  a  ship  ^^  runningy'^^  her  three  masts 
being  open  ;  and  they  assert  their  belief  that  the  Glencairn 
had  then  just  tacked.  Both  ships  appear  to  have  been  fully 
manned,  and  both  appear  to  have  shewn  lights  as  soon  as 
they  saw  each  other.  Whatever  may  have  been  the  position 
of  the  Glencairn,  when  first  seen  by  the  Roslin  Castle,  it  is 
asserted  on  both  sides  that  she  immediatly  afterwards  luffed 
up  on  the  starboard  tack,  and  came  as  close  to  the  wind  as 
possible,  her  sails,  in  fact,  shaking  before  the  collision.  The 
Roslin  Castle  continued  her  way  on  the  port  tack.  In  this 
mamier  the  ships  approached  each  other,  the  master  of  the 
Glencairn  hailing  the  Roslin  Castle  to  bear  up,  (that  is,  to  port 
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her  helm,)  and  pass  to  leeward  (or  on  the  port  side)  of  the 
Glencaira.  The  Roslin  Castle's  witnesses  assert  that  there 
was  no  room  to  do  so,  and  that  if  it  had  been  done  the 
Roslin  Castle  would  have  struck  the  Glencaim  end  on,  and 
that  the  Glencaim  ought  to  have  been  kept  clean  full,  when 
she  would  (they  say)  have  passed  clear  of  the  Roslin  Castle 
on  the  starboard  side.  The  Glencairn's  witnesses,  on  the 
other  hand,  say  that  there  was  plenty  of  room  for  the  Roslin 
Castle  to  bear  away  and  pass  clear.  However  this  may  be, 
it  is  certain  that  both  vessels  kept  on  their  way  and  ap- 
proached each  other,  the  Glaincaim  luffing  till  her  sails 
shook,  and  the  Roslin  Castle,  as  she  neared  the  Glencairn, 
putting  her  helm  down,  and  bringing  the  vessel  up  to  the 
wind.  Under  these  ciicumstances  the  collision  took  place, 
the  jib-boom  of  the  Glencairn  going  through  the  foresail  of 
the  Roslin  Castle,  and  being  carried  away,  and  the  two 
vessels  coming  together,  with  the  port  bow  of  the  Glencaim 
to  the  starboard  side  of  the  Roslin  Castle,  about  the  main- 
chains.  By  the  collision  considerable  damage  was  done  to 
both  vessels,  for  the  amount  of  which  each  has  proceeded 
against  the  other  in  this  case.  The  nautical  rule  which  has 
long  been  established,  undoubtedly  is,  that  if  two  sailing 
vessels,  both  upon  a  wind,  are  so  approaching  each  other, 
the  one  on  the  starboard,  and  the  other  on  the  port  tack,  as 
that  there  will  be  a  danger  of  collision  if  each  continue  her 
course,  it  is  the  duty  of  the  vessel  on  the  port  tack  imme- 
diately to  give  way  ;  and  it  is  held  that  the  vessel  on  the  port 
tack  is  to  bear  away  so  early  and  effectually,  as  to  prevent 
all  chance  of  a  collision  occurring.  The  decision  of  this 
case  must  then  depend  upon  the  question  whether  there  was, 
or  was  not,  any  peculiar  circumstance  which  justified  the 
Roslin  Castle  in  not  observing  this  rale.  The  court  is  there- 
fore desirous  of  obtaining  the  assistance  of  a  gentleman  of 
the  nautical  profession  in  deteraiining  the  following 
questions  : 
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1.  When  the  Roslin  Castle  and  the  Glencaim  first  saw 
each  other,  was  there,  or  was  there  not,  sufficient  room  and 
time  for  the  Roslin  Castle  to  have  avoided  all  risk  of  a 
collision  by  putting  her  helm  up  and  bearing  away  ? 

2.  Was  there  any  thing  in  the  position  of  the  Glencaim, 
when  first  seen  by  the  Roslin  Castle,  which  justified  the 
latter  vessel  in  not  immediately  putting  her  helm  up  and 
bearing  away  : — and  if  there  was — was  there,  or  was  there 
not,  still  sufficient  time  and  room  for  the  Roslin  Castle  to 
have  avoided  all  risk  of  a  collision  by  putting  her  helm  up, 
and  bearing  away  as  soon  as  she  saw  that  the  Glencaim 
was  upon  the  starboard  tack,  and  upon  a  wind  ;  and  if  the 
Roslin  Castle  were  justified  in  not  putting  her  helm  up,  and 
bearing  away,  was  she  also  right  in  putting  her  helm  down 
and  luffing  up  as  she  neared  the  Glencaim  ? 

3.  Supposing  that  the  Roslin  Castle  was,  under  the  cir- 
enmstances,  justified  in  acting  as  she  did,  was  the  Glencaim 
justified  in  not  bearing  away,  but  on  the  contrary,  putting  her 
helm  down,  and  luffing  up  as  the  Roslin  Castle  neared  her? 

4.  Did  the  collision  occur  from  any  negligence  or  want  of 
skill,  or  any  violation  of  any  rale  of  navigation,  or  of  good 
seamanship,  on  the  part  of  either  and  which  of  the  vessels  ; 
or  was  it  the  result  of  over-riding  circumstances,  over  which 
neither  vessel  had  any  control,  and  for  which  neither  is 
cesponsible  ? 

In  answer  to  those  questions,  Lieut.  Edw.  D.  Ashe,  R.  N. 
who  had  attended  at  the  hearing  of  the  case  as  an  assessor, 
delivered  in  a  written  opinion  to  the  following  effect  : — 

"  From  what  has  been  said  on  both  f«ides,  it  appears  that 
ihe  Glencaim  was  on  the  starboard  tack,  and  that  the  Roslin, 
Castle  was  on  the  larboard  tack,  steering  a  course.  That 
tile  Glencaim  by  keeping  a  close  luff  with  her  sails  lifting. 
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shewed  that  she  intended  to  keep  her  wind,  as  by  all  the 
laws  of  navigation  she  had  a  right  to  do.  On  the  other  band, 
the  Roslin  Castle  with  a  leading  wind,  and  the  ship  well 
Tinder  command,  could  have  avoided  all  collision,  by  keeping 
away  and  bringing  the  Gleucaim  on  the  weather  bow.  (1) 
Instead  of  which  she  commits  the  lubberly  act  of  endeavoring 
to  cross  the  bows  of  a  vessel,  when  it  was  obviously  her 
duty  to  pass  under  the  stern.  And  here  I  must  remark, 
that  in  the  evidence  given  by  the  crew  of  the  Roslin  Castle, 
they  state  that  if  the  helm  of  that  ship  had  been  put  up,  she 
would  have  run  "  end  on  "  to  the  Glencaim.  It  is  true, 
there  was  a  time  when  putting  the  helm  up  would  have 
made  matters  worse,  but  every  sailor  of  the  Roslin  Castle 
must  have  known  that  there  was  ample  time  in  five  minutes, 
or  even  one,  to  have  avoided  all  chance  of  collision  by  the 
Roslin  Castle  putting  her  helm  up.  It  is,  therefore,  my 
opinion,  that  the  collision  took  place  in  consequence  of  the 
Roslin  Castle  not  paying  attention  to  the  known  laws  of 
navigation." 

The  Court — The  opinion  of  Lieut.  Ashe  being  that  the 
Roslin  Castle  was  solely  to  blame,  the  suit  brought  by  the 
owners  of  that  vessel  against  the  Glencaim  must  be  dis- 
missed with  costs  ;  and  an  interlocutory  decree  entered  up 
against  the  Roslin  Castle,  for  the  damages  sued  for  by  the 
owners  of  the  Glencaim — ^the  amount  to  be  ascertained  in 


(1)  An  Act  of  the  Imperial  Parliameat  passed  on  the  7th  August,  1851,  con- 
tains the  following  enactment  : — **  Whenever  any  vessel,  proceeding  in  one 
"  direct  ion,  meets  a  vessel  proceeding  in  another  direction,  and  the  master,  or 
'<  other  person  having  charge  of  either  of  such  vessels,  perceives  that  if  hotk 
**  vessels  continue  their  respective  courses,  they  will  pass  so  near  as  to  involve 
<<  any  risk  of  a  collision,  h»  shall  put  the  helm  of  his  vessel  to  port,  so  as  to  (Miss 
<<  on  the  port  side  of  the  other  vessel,  due  regard  being  had  to  the  tide, 
"  and  to  the  position  of  each  vessel  with  respect  to  the  dangers  of  the 
"  channel,  and  as  regards  sailing  vessels,  to  the  keeping  of  each  vessel  under 
"  command  ;  and  the  master  of  any  steam  vessel,  navigating  any  river  or  narrow 
<*  channel,  shall  keep,  as  far  as  is  practicable,  to  that  side  of  the  Fairway  or 
**  mid- channel  thereof,  which  lies  on  the  starboard  side  of  such  vessel;  and  if  the 
"  master  or  other  person,  having  charge  of  any  steam  vessel,  neglect  to  observe 
**  these  regulations,  or  either  ofthem,  he  shall  for  every  such  offence  be  liable  to 
<<  a  penalty  not  exceeding  fifty  pounds."  14  and  16  Vict  c.  79,  s.  27. 
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the  nsnal  fonn,  viz,  by  a  reference  to  the  Registrar  and 
Merchants. 

Jones,  Edw.  for  Glencaim. 

Alletn,  Chas.  for  Roslin  Castle. 


COUR.  DE  CIRCUIT.— QUEBEC. 
Présent  :  Caron,  Juge* 

ÎDesharnais,.,  . .  • Demandeur. 
vs. 
Amiot  dit  Bocage, Défendeur. 

Jiig6  :— Qu'il  y  a  lieu  à  la  contrainte  ;  Held  :— That  a  Writ  of  Attachment, 
par  corns  contre  un  Défendeur  dans  le  '  contrainte  par  corps j  may  issue  a^inst 
cas  où  it  refuse  d'ouvrir  les  portes  de  sa  a  Defendant,  refusing  to  open  the  doors 
maison,  lorsqu'un  huissier,  porteur  {  of  his  house,  to  a  bailiff,  charged  with 
d'un  Writ  d'Exécution,  se  présente  the  execution  of  a  Writ  to  seize  the 
poor  saisir  en  Tertu  de  tel  Writ  ;  quand  effects  of  such  Defendant  ;  and  that  such 
même  tel  Défendeur  n'aurait  pas  usé  Writ  mav  issue  even  in  the  case  where 
de  force  ni  de  violence.  '.  a  Defendant  has  made  use  of  neither 

force  Bor  violence. 

Jngement  rendu  le  24  Décembre,  1853. 

Un  Writ  de  Fieri  Facias  ayant  été  émané  à  la  poursuite  du 
Demandeur  contre  les  meubles  du  Défendeur,  l'huissier 
chaîné  de  Pexécution  de  ce  Writ  se  présenta  chez  lui.  Les 
portes  étant  fermées,  et  le  Défendeur  refusant  de  les  ouvrir 
pour  laisser  entrer  Phuissier,  ce  dernier  ne  put  exécuter  la 
saisie  qu'il  était  chargé  de  faire. 

Le  Demandeur  fit  motion  : 

"  Qu'en  autant  qu'il  appert  par  le  retour  de  Mtre.  Jean  Bte. 
Lemay,  un  des  huissiers  de  la  Cour  Supérieure  de  Sa 
Majesté  pour  le  Bas-Canada,  appointés  pour  et  résidant  dans 
le  district  de  Québec,  au  Writ  de  pluries  fieri  facias  émané 
en  cette  cause  le  dixième  jour  de  Novembre  courant,  contre 
les  meubles  et  effets  mobiliers  du  dit  Défendeur,  que  lui  le 
dit  Jean  Bte.  Lemay,  comme  porteur  du  dit  Writ  d'Exé- 
cation,  n'a  pu  exécuter  le  dit  Writ  sur  les  meubles  et  effets 
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mobiliers  da  dit  Défendeur,  ni  prélever  îcelui,  ni  aucune 
partie  d'icelui,  par  suite  de  ce  que  le  dit  Défendeur  s'est 
opposé  à  la  saisie  de  ses  dits  meubles  et  eSets  mobiliers,  en 
fermant  la  porte  do  sa  maison,  et  en  la  teaant  fermée,  de 
manière  à  ne  pas  permettre  au  dit  huissier  d*y  entrer  pour 
exécuter  le  dit  Writ,  il  sôit  décerné  contre  lui  une  prise  de 
corps,  et  qu'il  soit  appréhendé  et  détenu  en  la  prison  de  ce 
district,  jusqu'à  ce  qu'il  ait  satisfait  au  jugement  en  cette 
cause,  savoir,  jusqu'à  ce  qu'il  ait  payé  au  Demandeur — 1.  la 
somme  de  vingt-deux  livres,  quatorze  chelins  et  dix  pence 
courant,  balance  du  dit  jugement  rendu  en  cette  cause,  avec 
intérêt  sur  icelle  balance  à  compter  du  douzième  Octobre 
dernier  ;  2.  vingt  chelins  ou  tels  frais  qui  seront  taxés  sur 
l'Exécution  du  dit  Bref  de  fieri  fadas  ;  S.  les  frais  de  la 
présente  application  à  être  taxés  ;  4.  les  frais  d'exécution 
de  la  contrainte  par  corps  présentement  demandés  et  à  être 
taxés.  "    ^ 

Le  Défendeur  prélendit  qu'il  n'avait  employé  ni  force  ni 
violence  pour  empêcher  l'exécution  du  Writ,  et  que  dans  les 
circonstances,  le  Demandeur  aurait  dû  obtenir  un  ordre  pour 
l'ouverluru  des  portes,  après  avoir  mis  un  gardien  pour 
empêcher  l'enlèvement  des  effets.  (1.) 

11  fut  de  plus  dit  par  le  Défendeur  que  par  Pacte  de  la  12e 
Vicl.  Chap.  42,  l'emprisonnement  pour  dette  avait  été 
aboli.  (2) 

Per  Curiam  : — Le  Demandeur  a  droit  à  la  contrainte, 
d'après  la  37e  clause  de  la  25e  George  III,  Chap.  2. 

C'est  le  droit  du  pays  ;  le  Défendeur  a  prétendu  l'ignorer; 
il  devait  le  connaître,  et  au  lieu  de  faire  fermer  ses  portes  il 
(levait  en  faciliter  l'ouverture. 


(1)1  Pie^pau,  p.  613.  Du  refus  de  portos  avant  la  saisie  : — Ord.  1667,  Art,  ô. 
Tit.  33:-^uyot,  Répertoire  vbo.  Saisie  Exécution,  p.  72,  2  col. 

(2)  Par  la  première  section  de  la  12e.  Vict.  Chap.  42,  il  est  pourvu  **  qu'au- 
cuu  Writ  de  capias  ad  satisfaciendutn,  ou  autre  exécutioo  contre  la  personne»  ne 
sera  décernée  ou  accordée  après  la  passation  de  cet  acte." 
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Le  Jugement  est  comme  suit  : 

Il  est  ordonne,  &c.,  "  qu'en  autant  qu'il  appert  par  le  retour 
de  Jean  Bte.  Lemay,  Un  des  huissiers  de  la  Cour  Supérieure 
de  Sa  Majesté  pour  le  Bas-Canada,  appointes  pour  et  réî^i- 
dant  dans  le  district  de  Québec,  au  Writ  de  plurics  Jicri 
fadas  émané  en  cette  cause,  le  dixième  jour  de  Novembre 
courant,  contre  les  meubles  et  effets  mobiliers  du  dit  Défen- 
deur, que  lui  le  dit  Jean  Baptiste  Lemay,  comme  porteur  du 
dit  Writ  d'Exécution  n'a  pu  exécuter  le  dit  Writ  sur  les 
meubles  et  effets  mobiliers  du  dit  Défendeur,  ni  prélever 
ieelui  ni  aucune  partie  d'icelui,  par  suite  de  ce  que  le  dit 
Défendeur  s'est  opposé  à  la  saisie  de  ses  dits  meubles  et 
effets  mobiliers,  en  fermant  la  porte  de  sa  maison,  et  en  la 
tenant  fermée,  de  manière  à  ne  pas  permettre  au  dit  huissier 
d'y  entrer  pour  exécuter  le  dit  Writ,  il  émane  contre  lui  une 
prise  de  corps,  et  qu'il  soit  appréhendé  et  détenu  en  la  prison 
de  ce  district  jusqu'à  ce  qu'il  ait  satisfait  au  jugement  en 
cette  cause,  savoir,  jusqu'à  ce  qu'il  ait  payé  au  Demandeur — 
1.  la  somme  de  vingt-deux  louis,  quatorze  chelins,  six  pence 
courant,  balance  du  jugement  rendu  en  cette  cause,  avec 
intérêt  sur  icelle  balance  à  compter  du  douzième  Octobre 
dernier  ;  2.  vingt  chelins  ou  tels  frais  qui  seront  ta^ri^s  sur 
l'exécution  5u  dit  Writ  de  fieri  fdcias  ;  3.  les  frais  de  la 
présente  application  à  être  taxés  ;  et  4.  les  frais  d'exécution 
de  la  contrainte  par  corps  présentement  demandée  et  à  être 
taxés."  (3) 

Taschereau,  pour  le  Demandeur. 

Bejlleau,  pour  le  Défendeur. 

(3)  Le  Défendeur  ajrant  été  emprisonné,  il  fit  demande,  par  Writ. d'Afli^as  cor- 
m,  pour  être  libéré.  Ce  Writ  fut  rapp«>rté  devant  son  Honneur  le  Juge  Avlwin, 
le  20  Janvier,  1854.  Il  fut  spécialement  prétendu  alors  que  l'emprisonnement 
<la  Défendeur  ne  tombait  pas  dans  la  catégorie  des  cas  où  un  Défendeur  peut 
utuellement  être  incarcéré,  et  que  la  clause  37  de  la  25e  George  III,  chap.  2, 
(tontenadmettant  la  nécessité  d'une  loi  semblable  à  la  clause  de  la  25e)  était 
virtœllement  rappelé  par  Pacte  12  Victoria,  chap.  42,  section  6e  in  fine;  le  Juge 
ne  voDlut  pas  se  prononcer  sur  le  mérite  de  cette  question,  mais  il  ordonna  la  mise 
en  liberté  du  débiteur  incarcéré  pour  irrégularités  viciant  la  procédure  sur  l'in- 
arcération,  en  ce  qua  le  Writ,  sur  lequel  le  Défendeur  était  emprisonné,  ne 
feiwtjMs  mention  du  montent  des  frais  à  prélever  par  le  shérif  pour  Parreite- 
wndn  Défendeur. 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowbn,  Chief-Justice,  Duval  and  Meredith, 

Justices. 

C  Brown Plaintiff. 

No  533   }  vs. 

(  GuGY Defendant. 


Held  : — That  the  Court  cannot  order 
that,  in  anj  particular  case,  the  Defen- 
dant shall  be  allowed  to  proceed  with 
his  enquête  from  day  to  day  until  the 
same  be  completed,  the  law  requiring 
that  the  matter  of  enquêtes  shall  be  re- 
gulated by  rules  of  practice  applicable 
to  all  cases. 


Jugé  : — Que  la  Cour  ne  peut  pas  or- 
donner, dans  aucune  cause  en  particu- 
lier, qu'il  sera  permis  au  Défendeur  de 
piocéder  à  son  enquête  de  jour  en  jour 
jusqu'à  ce  qu'elle  soit  complétée,  la  loi 
enjoignant  que  la  matière  des  enquêtes 
sera  réglée  par  une  règle  de  pratique 
applicable  à  tous  les  cas. 


Judgment  rendered  the  4th  day  of  Febraary,  1854. 

This  was  an  application  on  behalf  of  the  Defendant  to  be 
permitted  lo  proceed  with  his  enquête^  de  die  in  diem.  The 
application  was  founded  upon  an  affidavit  of  the  Defendant 
which  went  to  show,  that  the  enquête  of  the  Plaintiff  which 
had  been  recently  closed,  had  taken  a  period  of  ten  months 
to  complete  ;  that  the  witnesses  to  be  examined  on  behalf 
of  the  Defendant  were  more  numerous  than  those  produced 
by  the  Plaintiff,  and  that  if  the  application  were  not  granted, 
the  Defendant  might  be  retained  in  Court  for  years. 

It  was  said  by  the  Defendant  that,  by  the  Statute  12th  Vic. 
cap.  38,  s.  29,  every  day  was  made  an  enquête  day,  but  by 
the  Act  16th  .Vic.  cap.  194,  s.  5,  the  Court  had  the  power  to 
limit  those  enquête  days.  The  Defendant  desired  that  in  his 
case  the  Court  should  refrain  from  exercising  the  power  to 
limit.  Should  it  so  refrain,  this  case  would  be  governed  by 
the  first  cited  Act,  and  he  could  proceed  to  adduce  evidence 
on  every  open  day  :  that  could  be  effected  by  a  short 
proviso  in  the  rule  of  practice.  Thus,  assuming  that  the  rule 
of  practice  to  be  promulgated  would  limit  the  enquête  days  to 
six  days  in  the  month,  the  contemplated  proviso  might  except 
the  present  case  or  indeed  eveiy  case  so  situated  in  which 
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the  Plaintiff  having  closed,  the  Defendant  might  be  ready 
and  willing  to  proceed  with  his  (the  Défendantes)  evidence. 
It  was  not  for  the  Plaintiil  to  complain.  When  he  came  up 
to  Court  and  dragged  the  Defendant  into  it,  he  the  Plaintiff 
was  presumed  to  be  ready.  At  all  events,  his  enquête  was 
closed,  and  it  was  not  for  him  to  say  that  the  Defendant 
should  not  adduce  his  evidence  as  quickly  as  the  law  per- 
mitted. And  the  Law  did  permit  ;  what  was  more  it  com- 
manded that  course,  save  only  where  the  Court  in  its 
discretion  saw  fit  to  interpose.  The  first  Statute  was  im- 
perative, the  second  merely  permissive.  This  was  not  a  fit 
case  to  interpose  and  to  delay  a  Defendant  who  wants  no 
delay  :  The  right  to  exercise  discretion  is  given  for  the 
benefit  of  the  suitor,  and  should  not  be  made  to  operate  to 
his  prejudice.  The  Plaintiff  had  no  interest  in  opposing, 
nor  the  Counsel,  for  there  was  an  enquête  fee.  If  insufficient,  it 
might  be  increased.  The  semblance  of  a  technical  difficulty 
did  not  present  itself,  for  it  was  not  imperative  on  the  Court 
to  limit  the  enquête  days  at  all.  The  Court  might  or  might 
not  limit  them  in  every  case  pending.  Assuredly,  if  it  did 
choose  to  limit  by  a  general  rule  in  order  to  extend  a  reme- 
dial act  and  to  prevent  that  remedial  act  from  operating 
prejudicially,  it  might  in  its  discretion  except  some  cases. 
What  the  Defendant  wanted  was  to  be  excluded  from  the 
oiperation  of  the  rule  of  practice.  The  Legislature  could 
not  be  supposed  to  have  intended  that  no  one  case,  or  no  one 
class  of  cases,  whether  that  case  or  those  cases  did  or  did 
not  require  limitation  should  be  excepted  ;  why  limit  all  the 
cases  pending  without  exception  ?  The  exercise  of  discretion 
cannot  be  merely  arbitrary  or  hap-hazard.  If  the  Court  does 
limit,  it  must  be  because  it  is  cognizant  of  facts  requiring 
limitation,  but  if  facts  be  submitted  requiring  extension,  will 
the  Court  limit  in  the  teeth  of  such  facts,  or  in  other  woids, 
work  injustice  on  deliberation.  In  one  word,  the  data  being 
wppUed,  the  Court  pan  Jimit  or  refirain  from  so  doing  ac^ 
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cording  to  the  exigency  of  the  case.  "  Interest  reipublicœ  ut 
sit  finis  litiumy  That  was  a  rale  which  the  Court  was 
bound  to  notice  ;  why  prolong  this  suit  when  the  Defendant 
was  ready  to  finish  it  ? 

It  was  urged  on  the  part  of  the  Plaintiff,  that  under  the 
Judicature  Act,  the  Court  could  not  make  an  order  to  con- 
tinue an  enquête  in  any  particular  case  de  die  in  dicm^  the 
power  conierred  upon  the  Court  in  relation  to  the  matter  of 
enquêtes^  was  derived  from  the  Act  of  the  last  session  (1) 
amending  the  Judicature  Act  (2).  By  that  law,  it  was  lawful 
for  the  Court  '•  by  a  rule  of  practice  promulgated  in  open 
Court,  to  limit  the  number  of  days  on  which  evidence  might 
be  adduced,"  that  it  followed  that  the  Court  might  by  a  rule 
of  practice  order  enquêtes  to  be  taken  de  die  in  diem  in  all 
cases  which  came  before  it,  but  could  not  make  an  oîder  or 
a  rule  of  practice  for  a  particular  case. 

Rule  discharged. 

Pentland  and.  Pentland,  for  Plaintiff. 

Holt  and  Irvine,  for  Defendant. 

.»  — -'■■-■ 

(1)16  Vict.  Cap.  194,  sec.  5. 
(2)  12Vict.  Cap.  38. 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowsn,  Chief  Justice,  Duyal  and  Mxrkdith, 

Justices. 

(  Shaw, Plaintiff. 

No.  227. 1  vs. 

(  McCoifNSL, «  • ...  4 Defendant. 


Held  :— 1 .  That  an  affidavit  to  obtain  a 
unàt^arrèt  before  judgment,  stating  that 
the  8iun  of  money  due  is  for  the  price 
of  immoveable  propertTi  which  the 
Plaintiff  promised  to  aeÛ  and  the  De- 
fendant promised  to  purchase,  is  suffi- 
cient ;  il  That  in  such  affidavit  it  is 
sufficient  for  the  Deponent  to  swear 
that  he  is  credibly  informed,  and  verily 
in  his  conscience  believes,  tbat  the  De- 
fendant is  immediately  about  to  secrete 
Us  estate,  &c.  &&,  and  that  without  the 
benefit  of  a  Writ  of  Attachment  he  may 
lose  his  debt  or  sustain  damage,  &c.  &c* 


Jugé  : — Qu'un  affidavit  pour  obtenir 
une  saisie-arrêt  avant  jugement,  allé- 
guant que  la  somme  réclamée  est  due 
pour  le  ffrix  d'un  immeuble,  que  le  De- 
mandeur a  promis  de  vendn  et  que  le 
Défendeur  a  promis  d'acheter,  est  suffi- 
sant. 2.  Que  dans  tel  affidavit,  il  est 
suffisant  que  le  Déposant  jure  qu'il  est 
informé  d'une  manière  croyable,  et  croit 
vraiment  en  sa  conscience,  que  le  Défen- 
deur est  sur  le  point  de  receler  ses  effets, 
&c.  &c. ,  et  que  sans  l'avantage  d*im  Writ 
de  Saisie-arrêt  il  pourra  perdre  sa 
créance  ou  souffirir  dommage,  &c.  &c. 


Judgment  rendered  the  4th  February,  1854. 

Action  of  debt  for  £450,  with  Saisie-arrêt  m  main  tierce 
before  judgment,  issuing  upon  the  affidavit  of  the  Plaintiff,  by 
which  it  appeared  that  the  amount  claimed  was  for  the  price 
of  certain  immoveable  property,  which  the  Plaintiff  had 
agieed  to  sell  and  the  Defendant  had  agreed  to  purchase,  by 
an  agreement  soiis  seing  privé  made  on  or  about  the  5th  of 
December,  1851. 

That  the  price  of  sale,  was  to  be  paid  at  certain  periods 
which  had  all  elapsed  at  the  time  of  the  bringing  of  the  action, 
the  delays  to  run  from  the  time  of  the  passing  of  a  deed  of 
sale. 

That  the  Defendant,  from  the  day  of  the  making  of  the  said 
agreement,  had  refused  and  neglected  to  pass  a  deed  o^  sale 
although  the  Plaintiff  had  always  been  ready  and  willing  to 
pass  such  deed,  and  to  put  the  Defendant  in  possession  of  the 
property. 

The  affidavit  tlien  went  on  to  say  :  '^  That  the  Deponent  is 
ciediblv  informed,  and  hath  eveiy  reason  to  believe,  and  dotb 
4 
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verily  in  his  conscience  believe,  that  the  said  Andrew  Burt 
•McConnel  is  immediately  about  to  secrete  his  estate,  debts 
and  effects  with  intent  to  defraud  this  Deponent,  by  means 
whereof,  without  the  benefit  of  a  Writ  of  Sadsie-arrét^  to  attach 
the  estate,  debts  and  effects  of  the  said  Andrew  Burt  McCon- 
nel, this  Deponent  mdi/  lose  his  said  debt  or  sustain 
damage;" 

The  Defendant  moved  to  quash  the  Saisie-arrêt  upon  the 
following  grounds  :  1.  "  Because  the  affidavit  upon  which 
the  said  Writ  issued  does  not  establish,  by  the  cause  of  action 
therein  set  forth,  that  the  said  Defendant  either  is,  or  ever  was, 
indebted  unto  the  said  Plaintiff  in  any  sum  of  money  whatever; 
but,  on  the  contrary,  the  said  affidavit  shews  that  the  said 
Defendant  could  not  be  indebted  unto  the  Plaintiff  in  the 
sum  of  money  therein  stated  to  be  due,  for  the  causes  in  the 
said  affidavit  set  forth." 

2.  ^^  Because  the  said  affidavit  was  and  is  insufficient  to 
authorize  the  issue  of  the  said  Writ  of  Saisie-arrêty  inasmuch 
as  it  is  not  therein  stated  and  swom  to,  in  accordance  with 
the  provisions  of  the  Provincial  Statute,  passed  in  the  twenty- 
seventh  year  of  the  Reign  of  His  late  Majesty  King  George 
the  Third,  chapter  the  fourth,  section  the  tenth,  "  that  the 
Defendant  is  indebted  to  the  Plaintiff  in  a  sum  exceeding 
ten  pounds." 

3.  '^  Because  the  said  affidavit  does  not,  in  obedience  to 
the  said  Statute,  establish  that  the  Defendant  is,  or  ^^  was  at 
the  time  of  the  taking  of  the  said  affidavit,  about  to  secrete 
his  estate,  debts  and  effects." 

.4.  ^^  Because  the  said  affidavit  does  not  establish  either 
**  that  the  Defendant  is  "  or  was  about  to  secrete  "  his 
estate,  debts  and  effects  of  what  nature  soever,  "  or  even 
that  the  Plaintiff  believed  that  the  Defendant  is  or  was  about 
to  do  so,  aç  required  by  the  said  Statute." 
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5.  "Because  the  said  affidavit  does  not,  as  required  by  the 
said  Statute,  state  that  the  Defendant  is,  '^  or  was,  then  " 
(that  is  to  say,  at  the  time  of  the  taking  of  the  said  affidavit) 
indebted  to  the  Plaintiff  "  in  any  sum  whatever." 

6.  "  Because  the  said  affidavit  does  not,  as  required  as 
aforesaid,  establish  that  the  Plaintiff  '^  should  lose  his  debt 
or  sustain  damage  without  the  benefit  of  such  attachment." 

Secrstan,  for  Defendant  :  The  affidavit  is  insufficient.  It 
does  not  show  a  cause  of  action  ;  the  promise  of  sale  was 
made  in  1851,  and  by  the  terms  of  payment,  had  the  deed 
been  executed,  the  whole  amount  claimed  would  have  been 
paid.  Contracts  of  this  description  ought  to  be  executed 
within  a  reasonable  period  ;  if  the  purchaser  refuse  to  com- 
plete the  sale,  he  may  be  compelled  by  an  action,  but  if  the 
vendor  has  allowed  a  considerable  time  to  elapse  without 
calling  upon  the  purchaser  to  execute  his  part  of  the  contract, 
the  presumption  is  that  the  parties  have  totally  abandoned 
the  contract.  (1) 

The  affidavit  is  otherwise  insufficient  ;  it  is  not  therein 
distinctly  sworn,  that  ^^  the  Defendant  is  indebted  to  the 
Plaintiff  in  a  sum  exceeding  ten  pounds  "  or  "  that  the  De- 
fendant is,"  or  was  at  the  time  of  the  taking  of  the  said 
affidavit  "  about  to  secrete  his  estate,  debts  and  effects." 

The  Plaintiff  by  his  affidavit  does  not,  as  required  by  the 
Ordinance,  positively  assert  that  without  the  benefit  of  a  Writ 
of  Saisie-arrêt  he  will  lose  his  debt  ;  he  merely  swears  he 
"way  lose  his  said  debt  or  sustain  damage,"  this  is  clearly 
insufficient  under  the  Ordinance.  (2) 

Holt,  contra. 

Role  discharged. 

.ÏÏOLT  and  Irvins,  for  Plaintiff. 
Smtth  and  Secbxtan,  for  Defendant. 

(1)  Pothier,  Tr.  de  la  Vente,  Noi.  480, 491.  """^  "^ 

(2)  27  Geo.  m,  Cap.  4,  wc.  10. 

4* 
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CIRCUIT  COURT.— OTTAWA. 
Before  McCord,  Jastice. 
Ex  parte — ^Foban  et  al,y — Petitioners, 


Held  : — 1.  That  Manicipal  Coaneils 
makiog  By-laws  for  the  opening  of 
roads, kc,  &c.»  are  bound,  incompli- 
ance with  the  provisions  of  the  36  Greo. 
Ill,  cap.  9,  comrûonly  called  The  Road 
Act,  to  give  the  notices  required  by  that 
Act.  2.  That  if  the  road  authorized  to 
be  opened  be  a  by-road  v(rou<c),  it  is 
neeessary  that  indemnity  for  the.  land 
should,  before  the  road  be  opened,  be 

Çiid  or  tendered  to  the  proprietor.  3. 
hat  however  loog  a  road  may  have 
been  opened  and  used  by  the  public,  no 
right  is  thereby  acquired,  and  the  pro- 
prietor of  the  soil  can,  at  any  time, 
when  a  procès-verbal  is  made  recog- 
nizing the  road  as  a  public  road,  claim 
to  be  indemnlûed  for  the  value  of  the 
land. 


Juffé  : — Que  les  Conseils  Municipaux 
faisant  des  Règlements  pour  l'ouverture 
de  chemins,  &c.  &c.,  sont  tenus,  en  con- 
formité aux  dispositions  de  la  36e  Geo. 
lU,  cap.  9,  communément  appelé  l'Acte 
des  Chemins,  de  donner  les  avis  requis 

f>ar  cet  Acte.  2.  Que  si  le  chemin  dont 
'ouverture  est  autorisé,  est  une  rout«, 
il  est  nécessaire  que  le  propriétaire  du 
terrain  soit  indemnisé,  du  qu  'il  lui  soit 
fait  des  offres,  avant  que  la  route  ne 
soit  ouverte.  3.  Que  quelque  soit  l'es- 
pace  de  temps  pendant  laquelle  un  che- 
min ait  été  ouvert  et  au  service  du 
public,  aucun  droit  nVst  par  là  acquis, 
et  le  propriétaire  du  terrain  peut,  en 
aucun  temps,  quand  il  est  fait  un  pi^èt* 
verbfid  pour  autoriser  l'ouverture  du 
chemin  pour  l'usage  du  public,  réclamer 
une  indemnité  pour  la  valeur  du  terrain. 


Jndgment  rendered  the  20th  January,  1854. 

The  Municipality  of  the  County  of  Ottawa,  Division  No. 

One,  on  the  14th  of  June,  1853,by  a  By-law  passed  that  day 

enacted,  ^^  that  a  By-road  shall  be  and  the  same  is  hereby 

*'  established,  commencing  on  the  bank  of  the  river  Ottawa, 

"  at  the  foot  of  the  Déchêne  rapids,  running  in  the  course  of 

"  north    north-west  for  the  space  of  six  chains,    thence, 

^^  magnetically  north,  until  it  reaches  the  concession  line 

"  between  the  second  and  third  ranges  of  the  Township  of 

"  Hull,  in  the  old  road  travelled  for  years  in  the  line  between 

"  lots  numbers  thirteen  and  fourteen,  where  the  said  by-road 

"  terminates  on  the  land  of  one  of  the  petitioners,  George 

"  Morrison.     And  it  is  further  enacted,  that  any  existing 

**  Procès-verbal^  or  By-law  or  instrument  affecting  the  afore- 

"  said  By-road,  repugnant  to  this  By-law,  is  hereby  repeale^,^ 

*^  annulled  and  abrogated,  &c.  &c.  &c." 

The  petitioners,  John    Foran  and  Michael   Foran,  both 
residing  within  the  said  Municipality  of  the  County  of  Ottawa, 
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Division  number  One  afoiesaid,  deeming  themselves  ag- 
grieved by  this  By-law,  presented  a  petition  to  the  Circuit 
Court  for  Lower  Canada,  sitting  at  Aylmer,  in  the  District 
aforesaid  ;  the  petition  was  addressed  to  the  said  Court  as  a 
Court  of  Review  under  the  Statute  in  that  behalf.  (1) 

The  petitioners,  after  stating  that  they  were  the  only  true 
and  lawful  proprietors  of  the  said  lots  numbers  thirteen  and 
fourteen,  in  the  second  range  of  the  Township  of  Hull,  in 
proof  whereof  they  filed  their  respective  titles,  between  and 
upon  which  the  said  By-road  was  to  pass,  prayed  that  the 
said  By-law  might  be  set  aside,  annulled  and  rejected,  for 
the  following  among  other  reasons  : 

Because  the  necessary  notices  required  by  the  ninth 
section  of  the  thirty-sixth  Geo.  Ill,  Cap.  9,  had  not  been  given, 
and  because  although  they,  the  petitioners,  were  the  only  true 
and  lawful  proprietors  of  the  said  lots  numbers  thirteen  and 
fourteen,  in  the  second  range  aforesaid,  upon  and  through 
which  the  said  By-road  passed,  yet  that  no  price  or  compen- 
sation had  been  offered  or  paid  to  them,  or  to  any  one  for  them, 
for  the  value  of  said  land  so  laid  out  and  taken  for  the  said 
road. 

In  answer  to  these  reasons,  it  was  urged  on  behalf  of  the 
parties  interested  in  supporting  the  By-law  in  question,  that 
this  road  had  been  used  as  a  public  road  for  twenty-six 
years  and  upwards,  and  that,  therefore,  it  was  neither  neces- 
sary to  give  notice  or  pay  the  price  or  value  of  the  land  to  the 
proprietors,  in  other  words  that  by  long  usage  the  public  had 
acquired  a  right  to  the  road. 

Per  Curiam: — ^This  answer  cannot  avail  the  parties  sup- 
porting the  validity  of  the  By-law,  and  their  pretensions  are 
at  variance  With  the  law  governing  us  upon  this  subject.  On 
reference  to  the  186th  article  of  the  custom  of  Paris,  it  will 

(1)  lOth  «nd  nth  Vict.  Cap.  7,  sec.  39. 
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be  found  clearly  laid  down  that  the  right  of  passage  cannot 
be  acquired  by  usage  for  any  term  of  years,  the  terms  of  the 
article  are  that  "  Droit  de  servitude  ne  s^acquiert  par 
longue  jouissance  J  quelle  qy?eUe  soity  sans  titre  ;  encore  que  Von 
en  ait  joui  par  cent  ans.^^ 

In  a  recent  case  in  Upper  Canada,  (1)  it  was  held  by 
Robinson,  C.  J.,  f^  That  a  dedication  of  land  for  public  use 
^^  takes  eifect  from  the  intention  of  the  person  making  it,  and 
"  the  merely  opening  or  widening  a  street  for  the  conve- 
^^  nience  or  benefit  of  the  person  doing  it,  and  permitting 
**  the  public  to  use  it,  will  not  constitute  a  dedication." 

Having  in  the  first  instance  disposed  of  the  pretensions  of 
the  parties  supporting  the  legality  of  the  By-law,  it  becomes 
necessaiy  next  to  inquire  as  to  the  validity  of  the  reasons 
urged  against  it  by  the  petitioners,  and  in  making  this 
inquiry,  the  first  question  which  presents  itself  is  whether  the 
Municipal  Council  is  vested  with  any  and  what  powers,  in 
relation  to  this  matter,  and  if  so,  under  what  restrictions,  if  any 
are  imposed  ? 

On  examining  the  law  on  this  subject,  it  will  be  found  that 
by  the  thirty-seventh  section  of  the  tenth  and  eleventh 
Victoria  chapter  seven,  it  is  enacted,  "  That  all  and  every 
"  the  powers  and  authorities  which  by  any  Act  or  Acts, 
"  Ordinance  or  Ordinances  of  the  Legislature  of  Lower 
"  Canada,  or  By-law,  were  formerly  vested  in  and  might 
"  have  been  legally  exercised  by  the  Grand-Voyers  of  the 
"  said  Province,  with  regard  to  any  highways  or  water 
"  courses,  &c.  &c.,  shall,  from  and  after  the  first  election  or 
"  appointment  of  Councillors  under  the  provisions  of  this 
"  Act,  become  and  be  vested  in  the  several  Municipal 
"  Councils  hereby  established,  within  their  respective  limits." 

Thus,  we  find  that  Municipal  Councils  have  the  power 
(1)  Belford  vi,  Haynes. 
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of  opening,  constructing,  widening,  altering  and  removing 
highways  and  bridges  within  their  limits,  but  the  first  sub- 
section of  the  thirty-third  section  of  the  tenth  and  eleventh 
Victoria,  chapter  seven,  (he  very  Act  which  gives  them  existence, 
directs  that  they  shall  do  this  conformably  to  Law  ;  now  what 
Law  is  here  referred  to  ?  none  other  than  the  thirty-sixth 
Geo.  Ill,  cap.  9,  which  is  still  in  force  with  slight  amend- 
ments, none  of  which  affect  the  question  under  consideration. 

On  referring  to  this  Act,  conunonly  known  as  the  Boad 
Ady  we  find  that  it  is  enacted,  that  certain  formal  notices 
shall  be  given  by  the  Grand-Voyer,  or  his  deputy,  previously 
to  assembling  the  people  interested,  and  drawing  out  his 
procès-verbal  y  and  further  by  the  fifth  section,  that  all  necessary 
high  ways  and  roads,  &c.  &c.,  ^^  shall  not  be  opened  or  made 
**  until  the  value  of  the  ground  marked  out  for  said  highways 
''  and  roads,  by  the  Grand  Voyer  or  his  deputy,  shall  have 
"  been  paid,  or  offered  to  be  paid,  to  the  proprietor  or  propri- 
"  etors  thereof,  if  he  or  they  require  it,''  it  then  proceeds  to 
point  out  the  manner  of  ascertaining  the  value  of  the  land, 
should  there  arise  a  difference  of  opinion  on  that  subject. 

It  is  therefore  manifest,  that  Municipal  Councils  in  exerci- 
sing their  powers,  in  relation  to  the  opening  of  roads,  &c.  &c., 
must  be  guided  by  the  road  Act  above  mentioned  ;  and  that 
they  are  particularly  bound  by  the  provision  of  that  law, 
which  requires  that  land  taken  for  roads  shall  be  paid  for,  is 
evident  from  a  provision  to  be  found  in  the  10th  and  11th 
Vic.  Cap.  7,  ahready  cited,  by  which  they  are  given  the  neces- 
saiy  powers  "/or  indemnifying  the  owners  for  any  land  taken 
^^for  the  same,  for  which  they  are  or  may  be  by  law  entitled  to 
''be  indemnified.'' 

These  formalities  not  having  been  complied  with,  the  duly 
authenticated  certificates  of  the  proper  ofiicer  not  having  been 
filed  in  proof  thereof,  and  the  condition  precedent,. (^er  of 
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ifidemnyicaion)  which  is  not  only  equitable  and  just  but 
which  is  required  by  law,  not  having  been  fulfilled,  I  am  of 
opinion  that  the  By-law  of  the  Municipal  Council  of  the 
County  of  Ottawa,  Division  Number  One,  must  be  set  aside, 
vacated,  annulled  and  rejected. 

The  judgment  of  this  Court  therefore  is  : 

Inasmuch  as  it  appears  that  previously  to  the  making  and 
passing  of  the  By-law  of  the  Municipal  Council  of  the  County 
of  Ottawa,  Division  Number  One,  from  which  the  present 
Appeal  has  been  instituted,  that  the  formalities  and  notices 
required  by  the  0th  section  of  the  S6th  Geo.  Ill,  Cap.  9,  have 
tot  been  complied  with,  and  that  no  indemnification  or  offer 
thereof,  as  required  by  the  5th  section  of  the  said  Act,  was 
made  to  the  Appellants  in  this  cause,  owners  of  the  property 
through  which  a  portion  of  the  By-road  established  by  the 
said  By-law  should  pass,  for  so  much  of  their  land  as  would 
be  taken  up  by  the  said  road.  This  Court,  as  the  Court  of 
Review^  for  such  purposes  constituted,  proceeding  to  adjudi- 
cate upon  the  appeal  of  the  said  John  Foran  and  Michael 
Fomn,  ior  the  reasons  above  assigned,  doth  set  aside,  vacate, 
aimul  and  reject  the  By-law  of  the  Municipal  Council  of  the 
County  of  Ottawa,  Division  Number  One,  bearing  date  the 
fourteenth  day  of  June,  one  thousand  eight  hundred  and 
fifty-three,  and  the  same  is  hereby  set  aside,  vacated,  aimulled 
and  rejected,  with  costs  to  the  Appellants. 

McCoRD,  for  Petitioners. 
Fenwick,  for  Municipal  Council. 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowxn,  Chief  Justice,  Duyal  and  Mebsdith, 
Justices. 

SFkrouson, Plaintiff. 
vs. 
GiLMouR, • Defendant. 


Held  :-*That  a  Terdict  of  a  Special 
Jisy  la  bady  and  imiflt  be  let  iinde^  if, 
in  an  action  of  slanderi  the  question  to 
be  determined  by  the  JU37  was  :  *'  Wert 
iki  defamatory  toords  tpoken  by  the 
Defendant,''^  tinà.  if  the  verdict  wai  : 
"  Jktte  vfordtf  or  wordi  to  the  tame 
tffett,  were  made  ueeofbythe  Defendant 
ameeming  the  Plaint^  \**  becatue 
loch  verdict  is  vague anduncertain. 


Jugé  ;— Que  le  verdict  d'un  Jury- 
Special  est  mauvais,  et  doit  être  annu- 
lé, si,  dans  une  action  pour  injures,  la 
question  soumise  aux  Jurés  était  :  ''Les 
paroles  diffamatoires  ont>elles  été  profé- 
rées par  le  Défendeur,"  et  si  le  rapport 
était  :  "  Ces  paroles,  o«  des  paroles  de 
la  même  teneur,  ont  été  proférées  par 
le  Défendeur,  en  pariant  de  la  Deman- 
deresse:" parceque  tel  verdict  est 
vague  et  incertain. 


Jugdment  rendered  16th  January,  1854. 

This  was  an  action  for  slander  :  Damages  laid  at  £10,000. 
The  defamatory  language,  complained  of  in  the  declaration, 
was  that  the  Defendant  had  said  of  the  Plaintiff  :  That  she 
was  guilty  of  indecent  and  libidinous  conduct,  to  wit  : 
"  She  is  a  whore^^^  She  is  a  common  whore,  I  can  prove  it  ;" 
"  She  has  been  kept  by  a  gentleman  in  Montreal  ;"  and  that 
by  reason  of  such  false  and  defamatory  language,  one  James 
Patton,  who  had  promised  to  marry  her,  had  since  refused 
to  do  so 

This  slander  was  stated  to  have  been  uttered  on  the  1st 
May,  185J8  ;  the  action  was  brought  on  the  17th  September, 
1853. 

Pleas  :  The  general  issue,  and  a  perpetual  exception, 
pleading  prescription,  to  wit  :  That  the  action  had  not  been 
brought  within  a  year  and  a  day  from  the  time  of  the  uttering 
of  the  alleged  defamatory  language. 

To  this  exception  the  PlaintiflF  replied,  that  the  defamatory 
language  complained  of  had  only  come  to  her  knowledge 


58 

within  a  year  and  a  day  before  the  commencement  of  her 
action  ;  and  this  fact  the  PlaintiiF  substantiated  on  her 
oath.  (1) 

The  case  was  tried  before  Mr.  Justice  Caron,  and  a  Special 
Juiy,  and  a  verdict  rendered  in  favor  of  the  Plaintiff,  the  Snd 
December,  1653. 

The  matters  of  fact  to  be  determined  by  the  Jury,  as 
appears  by  the  questions  submitted  to  them  according  to  the 
provisions  of  the  14th  and  15th  Vict.  c.  89,  were  the  follow- 
ing: 

1.  Did  the  Defendant  speak  and  publish,  of  and  concerning 
the  Plaintiff,  the  defamatory  words  set  forth  in  the  Plaintifl's 
declaration,  or  any  and  which  of  them,  and  àt  what  time  and 
place  ? 

2.  Were  the  said  words  so  spoken  and  published  by  the 
Defendant  maliciously  ? 

3.  Did  the  Plaintiff  thereby  lose  her  marriage,  as  alleged 
in  her  said  declaration  ? 

4.  At  what  time  was  the  Plaintiff  informed,  for  the  first 
time,  that  the  Defendant  had  spoken  and  published  the  said 
words  of  and  concerning  her  ? 

5.  What  was  the  Plaintiff's  general  character  at  the  time 
the  said  words  are  proved  to  have  been  uttered  and  published, 
of  and  concerning  the  said  Plaintiff,  by  the  Defendant  ? 

6.  Hath  the  Plaintiff  suffered  damage  by  reason  of  such 
scandalous  and  defamatory  words,  and  at  what  sum  do  you 
assess  the  said  damage  ? 

The  verdict  of  the  Jury  was  as  follows  : 

1.  These  words,  or  words  to  the  same  effect,  were  made 
use  of  by  the  Defendant,  of  and  concerning  the  Plaintiff,  at 
Quebec,  between  Christmas,  one  thousand  eight  hundred  and 

(1)  Dareauy  Traité  des  Injures. 
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fifty-two,  and  Febraary,  one  thousand  eight  hundred  and 
fifiy-thiee,  in  the  office  of  Messrs.  Gilmour  and  Company. 

2.  Yes. 

3.  Yes. 

4.  We  cannot  i^y. 

5.  Generally  good. 

6.  We  award  to  the  Plaintiff  the  sum  of  six  hundred 
pounds  currency  for  damages.   (1) 

(1)  TIm  material  ûicts  proved  at  the  trial  are[tuinmed  up  in  the  foUowingf 
abtbact  of  the  evidence  : 

Georsa  Railton,  of  Qaebec,  Manager  of  the  Quebec  Water  Works,  was  called 
and  sworn. 

Examined  by  Mr.  Holt.— I  know  the  Defendant  in  this  case.  I  do  not  know 
tht  Plaintiff.  I  consider  the  Deiendant,  Mr.  Gilmour»  as  one  of  the  leading  mer- 
chants  in  Canada,  and  believe  his  means  to  be  very  large.  1  have  been  in  the 
«mplovment'of  Messrs.  Allan  Gilmour  &  Co.,  of  which  firm  he  is  a  partner. 
Tlie  Jjefendant  made  allusion  to  the  Plaintiff  in  a  conversation  which  he  had 
with  me  some  time  between  Christinas  and  February  last.  1  cannot,  speak 
poiitively  as  |o  the  day. 

The  Counsel  for  the  Defendant  here  objected  to  the  admission  of  evidence 
respecting  any  conversation  which  did  not  take  place  on  the  day  laid  in  the 
declaratiouy  namely,  Ist  May,  1852.  His  objection  was  overruled  by  the  Judre» 
oD  the  ground  that  supposing  the  words  charged  to  have  been  used,  tne  particolar 
day  on  which  they  were  uttered  was  not  material. 

Exfgmination  continued*— I  cannot  charge  my  memory  with  the  exact  words 
which  Mr.  Gilmour  used  on  this  occasion,  but  I  can  state  the  impression  which 
the  conversation  made  on  my  mind.  To  the  best  of  my  recollection  the  con« 
venation  arose  in  this  way; — James  Fatton,  of  Point  Levy,  who  was  at  that 
time  a  clerk  in  the  empl«3rmeut  of  Messrs.  Gilmour  &  Co.,  was  absent  from  his 
dnties  in  the  office,  and  Mr.  Gilmour  was  anxious  that  he  should  be  found, 
the  name  oi  Miss  Ferguson,  the  present  Plaintiff,  having  been  then  menlioned 
io  connection  with  that  ot  James  Patton,  Mr.  Gilmour  said  that  it  was  an  un- 
fortunate affair.  I  said  ''  If .  he  likes  the  girl  he  had  better  marry  her.  '* 
Tht  Defendant  then  answered  that  she  was  a  loose  character,  and  said  that  she 
had  been  kept  by  a  person  in  Montreal,  and  that  it  would  never  do  for  Patton  to 
marry  her.  To  the  best  of  my  recollection  the  word  tohore  was  used  by  him 
m  reference  to  the  Plaintiff;  the  decided  impression  left  on  my  mind  by  the 
conversation  was  that  the  Plaintiff  was  a  common  whore.  1  understood  this  to 
be  a  private  conversation,  and  did  not  repeat  it  until  this  action  was  made  the 
sobject  of  conversation  in  Mr.  Hamilton's  shop  in  the  Lower  Town,  sometime 
after  the  suit  was  brought,  when,  having  heard  statements  made  respecting  the 
Plaintiff,  as  coming  from  Mr.  Gilmour,  J  confirmed  them  as  being  the  same 
Qied  by  him  to  me  on  the  occasion  already  referred  to. 

Witness  being  asked  what  the  words  used  in  Mr.  Hamilton's  shop  were,. the 
I>efendant'8  Counsel  objected  on  the  ground  that  no  conversation  at  which  Mr. 
Gilmour  was  not  present,  could  be-m&de  evidence  against  him. 

The  Judge  allowed  the  evidence  to  be  taken  as  going  to  show  what  the  words 

were,  which  were  then  confirmed  in  the  recollection  of  the  witness,  as  beinir 

tboae  used  by  the  Defendant  to  himself.  ^ 

ExamncAion  Coniinued. — I,  on  this  occasion,  heard  the  words  mentioned  which 

Mr.  Gilmonr  is  charged,  by  the  Plaintiff  in  this  cause,  with  having  used,  and  I 
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I 

The  Defendant  moved  to  set  aside  the  verdict,  for  the 
following  reasons  : 

1.  Because  the  said  Verdict  hath  been  rendered  contraiy 
to  law,  and  without  and  contrary  to  evidence. 

2.  Because  the  said  action  on  the  evidence  adduced  by 
the  said  Plaintiff,  at  the  trial  of  the  issue  in  the  said  cause, 
was  not  by  law  sustainable,  and  because  the  said  Plaintif! 
was  legally  subject  to  be,  and  ought  to  have  been,  non  suited. 

recognize  &em  as  being  the  same  aa  those  which  he  had  used  in  the  conreisa- 
tion  witb  me  to  which  I  have  sworn.  I  am  sure  that  the  younger  Hamilton 
was  present  on  this  occasion*  I  do  not  know  if  the  elder  was  or  not.  I  never 
heara  any  thing  against  the  character  of  the  Plaintiff  until  this  conversation 
with  the  Delendant. 

Crottf  Examined, — ^I  liave  been  in  the  employ  of  the  firm  of  Allan  Gilmour 
&  Co.,  of  which  the  Defendant  is  a  member.  I  entered  into  thèur  «mploy  se- 
veral yean  previous  to  the  institution  of  this  action.  I  was  their  confidential 
clerk  and  book-keeper.  I  think  that  Mr.  James  Patton,  to  whom  I  hav«  re- 
ferredi  was  in  their  emplo3rment  also  at  the  time  of  the  conversation  in  ques- 
tion, he  was  either  employed  by  them  or  by  hia  fsther,  who  was  connected  in 
business  with  them.  James  Patton  was  the  cause  of  the  conversation,  and  it 
referred  to  him.  The  Defendant  and  myself  then  referred  to  -  James  Patton's 
conduct  generallr,  and  particularly  to  his  absence  from  the  office  ;  he  had  at 
that  time  been  absent  for  several  days,  but  I  cannot  say  ezartlv  how  long.  It 
waf  said  at  the  time  that  Patton  was  with  the  Plaintif,  and  tbe  Defendant  and 
xnyself  both  supposed  it  to  be  so.  The  conversation  took  place  in  Mr.  Gilmonr's 
office.  I  think  that  we  were  alone,  but  some  of  the  young  gentlemen  oi  the 
office  may  have  beej  present.  I  donU  remember  repeating  this  conversation  to 
anv  one.  I  had  a  conversation  with  Mr.  Irvine^  one  oi  the  PlaintilTs  Attorneys, 
a  day  or  two  ago,  on  the  subject  of  this  case,  it  was  after  I  had  been  summoned 
as  a  witness  for. this  trial.  I  had  occasion  to  go  to  his  office  to  see  him  on  other 
business,  and  took  that  opportunity  to  ask  him  for  what  purpose  I  had  been  aab- 
pœnaed  as  a  witness,  he  told  me  that  it  was  to  prove  certain  statements  which 
Mr.  Gilmour  was  charged  with  haying  made  against  the  Plaintiff.  I  then  told 
him  what  I  could  prove,  which  was  what  I  have  already  sworn  to  to-day.  I 
don't  remember  having  mentioned  this  conversation  with  Mr.  Gilmoiirto  any 
one  else,  unless  it  may  have  been  to  Mr.  Duncan  Patton,  with  whom  I  have  had 
frequent  conversations  on  the  subject  of  the  Plaintiff.  I  cannot  say  that  1  men- 
tioned to  Mr.  Duncan  Patton  what  Mr.  Gilmour  had  said,  nor  can  I  aay  that  I 
did  not  It  is  certainly  within  a  week  Uiat  I  spoke  to  Mr.  Duncan  Patton  for 
the  last  time.  I  cannot  swear  positively  as  to  whether  I  had  any  conversation 
witii  Mr.  Duncan  Patton  about  what  passed  between  me  and  Mr.  Gilmour .  on 
the  occasion  that  I  have  referred  to.  I  allude  to  the  last  interview  that  I  have 
had  with  him  about  a  week  since. 

Question. — ^Are  there  not  differences,  between  you  and  Mr.  Gilmour  since  you 
left  his  employ,  arising  from  the  manner  in  which  you  had  kept  his  accounts  as 
his  book-keeper  % 

Answer.-^Differences  existed  between  Mr.  Gilmour  and  myself,  but  a  pro- 
posal of  settlement  was  made  a  few  days  ago  by  Mr.  David  Gilmour. 

Rt-'Examined.^^l  have  never  spoken  to  Mr.  Gilmour's  Attorney  on  this 
question.  At  the  time  the  words  were  iiseo  I  think  Mr.  James  Patton  resided 
at  Point  Levi.  His  father  Duncan  Patton  lived  there.  His  employment  was  at 
Indian  Cove* 
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S.  Because  the  facts  to  be  inquired  into  by  the  Jmy  were 
settled -and  determined  by  two  of  the  Justices  of  this  Court, 
as  follows:  vide  supra. 

And  because  the  Jury,  by  which  the  said  verdict  was 
rendered,  were  required  to  return  a  special  verdict  in  relation 
to  such  alleged  facts,  as  were  so  settled  by  the  said  Justices  ; 
and  although  the  said  Jury  had  no  power  or  authority  to 
determine  any  other  or  different  facts,  yet  they  have  done 
otherwise  in  their  finding,  which  is  as  follows  :  vide  supra. 

4.  Because  the  said  verdict  purports  to  settle  and  determine 
other  and  different  facts  from  those  determined  upon  and 
defined  as  the  facts  to  be  inquired  into  by  the  said  Jury. 

5.  Because,  upon  the  first  alleged  fac^,  in  lieu  of  finding 
that  the  Defendant  had  or  had  not  spoken  and  published,  of 
and  concerning  the  Plaintiil,  the  alleged  defamatory  words 
in  the  Plaintiff's  declaration  specified,  the  said  verdict 
meiely  finds  that  the  said  words,  or  words  to  the  same  effect, 
were  made  use  of  by  the  Defendant,  .of  and  (concerning  the 
Plaintiff,  and  because  a  verdict,  in  the  alternative,  as  return- 
ed, was  not  within  the  cognizance,  power  or  authority  of 
the  Jury,  by  which  the  said  verdict  was  rendered,  and  was 
not  determinable  by  the  said  Juiy,  and  is  moreover  inconsis- 
tent with  and  repugnant  to  the  reference. 

6.  Because,  upon  the  first  point  so  referred  to  the  said  Jury, 
the  said  Jury  in  declaring  that  the  words,  or  words  to  the  same 
efiect,  were  made  use  of  by  the  Defendant,  have  not  found 
that  they  were  spoken  and  published,  of  and  concerning  the 
said  Plaintiff,  by  the  said  Defendant. 

7.  Because,  unless  the  said  Jury  could  return  a  verdict 
finding  that  the  alleged  defamatory  words  have  been  spoken 
and  published,  strictly  as  alleged  in  the  Plaintiff's  declara- 
tion, they  were  bound  to  negative  the  alleged  fact  so  inquired 
of  them. 
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8.  Because;  having  omitted  to  find  the  precise  words 
alleged  to  have  beeu  made  use  of  by  the  said  Defendant, 
the  Court  has  no  means  of  knowing  whether  the  words 
referred  to  by  the  said  Jury  were  spoken  and  published  by 
the  Defendant  maliciously,  and  because,  in  fact,  no  evidence 
whatever  was  adduced  to  establish  such  su{5posed  malice  on 
the  part  of  the  Defendant. 

.  9.  Because,  without  a  scintilla  of  evidence  from  which  it 
could  be  inferred  that  the  Plaintiff  lost  her  marriage  by  the 
words  supposed  to  have  been  made  use  of  by  the  Defendant, 
the  Jury  have  found  this  alleged  fact  in  the  affirmative,  and 
because,  so  far  from  any  such  evidence  having  been  adduced 
before  the  said  Jury,  it  was  most  distinctly  and  clearly  esta- 
blished, by  the  evidence  adduced  by  the  Plaintiff  herself,  that 
she  did  not  thereby  lose  her  marriage. 

10.  Because  the  only  witness  in  this  cause  who  has 
testified  to  the  use  of  the  words  by  the  said  Defendant,  of  the 
Plaintiff,  and  upon  whose  statements  alone  the  Jury  appear 
to  have  acted,  denies  that  he  repeated  the  same  until  after 
this  action  was  brought,  nor  until  he  was  subpœnaed  as  a 
witness  therein,  which  alone  is  conclusive  against  the 
Plaintiff's  pretension  as  to  loss  of  marriage. 

11.  Because,  upon  the  fourth  point  submitted  to  the  Jury, 
the  said  Jury  was  bound  to  find  at  what  time  the  Plaintiff 
was  informed,  for  the  first  time,  that  the  Defendant  had 
spoken  and  published  the  alleged  words,  and  because  this 
duty  has  not  been  performed  by  the  Jury  retuming  "We 
cannot  say.  " 

12.  Because  the  time  at  which  it  is  stated  in  the  Plaintiff's 
declaration  that  the  alleged  words  were  spoken  and  published 
was  the  first  day  of  May,  one  thousand  eight  hundred 
and  fifty-two,   whereas  the  finding  of  the  said  Jury  relates 
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to  langnage  supposed  to  have  been  made  ose  of  between 
Christmas,  1852,  and  Febraaiy,  1853,  being  between  seven 
or  eight  months  after  the  supposed  cause  of  action,  and 
because  the  issue  raised  in  the  said  cause  for  trial  was  not 
submitted  to  the  said  Jury  or  pronounced  on  by  them. 

18.  Because,  upon  an  issue  sent  to  a  Juiy  to  try  a  cause  of 
action  alleged  to  have  arisen  more  than  a  year  and  a  day 
before  the  commencement  of  such  action,  to  which  a  plea  of 
prescription  had  been  regularly  pleaded,  it  was  not  com- 
petent to  such  Jury  to  inquire  as  to  any  supposed  cause  of 
action  arising  after  that  period. 

14.  Because,  upon  the  fifth  point,  the  finding  of  the  said 
Jury  as  to  the  general  character  of  the  Plaintiff,  between 
Christmas,  1852,  and  Februaiy,  185S,  is  in  direct  contradic- 
tion to  the  evidence  adduced  by  the  said  Plaintiff,  and 
because,  if  otherwise,  such  finding  can  have  no  reference  to 
her  character  as  it  stood  at  the  time  mentioned  in  the 
Plaintiff's  declaration. 

15.  Because  the  time  at  which  the  words  are  stated  in  the 
Texdict  to  have  been  made  use  of,  appears  to  be  a  consider- 
able time  after  it  was  shewn  that  the  Plaintiff  had  been  de- 
livered  of  an  illegitimate  child,  to  wit,  after  the  month  of 
November,  185?. 

16.  Becaifee  the  Jury  were  required  to  state  whether  the 
Plaintiff  had  suffered  any  and  what  damage,  and  they  have 
not  done  so. 

17.  Because,  upon  the  sixth  point,  the  said  Jury  have 
studiously  omitted  to  find  whether  the  Plaintiff  suffered 
damage  or  not,  by  reason  of  the  words  complained  of,  as  by 
the  said  reference  they  were  required  to  do  ;  and,  on  the 
c<mtiaiy,  have  arbitrarily  awarded  to  the  Plaintiff  the  sum  of 
ax  hundred  pounds,  currency,  damages,  without  stating 
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they  were  90  aw€urded  by  reason  of  any  cause,  matter  or 
thing  whatsoever. 

18.  Because  the  verdict  purports,  upon  the  face  of  it,  to  be 
made  and  rendered  upon  a  supposed  cause  of  action  dif- 
ferent from  the  one  set  forth  and  referred  to  in  the  PlaintifPs 
declaration. 

19.  Because  inadmissible  and  illegal  evidence  on  the  part 
of  the  said  Plaintiff  was  received  and  permitted  to  go  to 
the  said  Jury,  and  because  letters  which  passed  between 
third  parties  were  read  to  the  said  Jury  as  evidence. 

20.  Because  the  damages  awarded  as  aforesaid  were  and 
are  excessive. 

21.  Because  the  Honorable  Judge  who  presided  at  the 
said,  trial  misdirected  the  said  Jury  upon  material  points 
arising  in  the  said  cause. 

22.  Because  the  said  verdict  is  irregular,  insufficient,  ille- 
gal and  unjust. 

In  setting  aside  the  verdict  and  ordering  a  new  trial,  the 
Judges  delivered  their  opinions,  seriatim^  as  follows  : 

BowEN,  Chief  Justice:  Generally  speaking,  new  trials 
are  granted  where  improper  evidence  has  been  admitted,  or 
on  account  of  the  misdirection  of  the  Judge  who  tried  the 
cause. 

In  this  case,  no  such  misdirection  has  been  asserted  ;  the 
Defendant,  however,  has  urged  many  plausible  grounds  in 
support  of  his  rule,  several  of  them  with  great  reason. 

A  more  intelligent  and  respectable  jury  than  the  one 
empanelled  in  this  case,  could  hardly  be  found  in  the  city  ; 
but  persons  who  have  served  as  jurors  under  the  law  as  it 
formerly  stood,  can  with  difficulty  (until  from  time  and 
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experience  they  shall  hâve  become  acquainted  with  the  new 
law,)  comprehend  why  their  finding  is  not  to  be  held 
conclusive. 

In  every  case  where  the  parties  are  entitled  to  a  trial  by 
jury — ^it  being  demanded  and  allowed — two  of  the  Judges 
are  required  to  settle  in  writing  the  several  questions,  arising 
oat  of  the  issues,  to  be  propounded  to  the  jury,  and  upon 
each  and  every  of  which  a  distinct  finding  or  verdict  must  be 
given.  Another  new  feature  in  the  present  jury  system  is 
this,  that  the  whole  of  the  evidence  submitted  to  the  jury 
most  be  set  down  in  writing  and  remain  of  record,  a  fair 
transcript  thereof  being  made  and  signed  by  the  presiding 
Judge,  for  the  purpose  of  transmission,  as  well  to  the  Court 
of  original  jurisdiction  as  to  the  Court  of  Appeals,  in  which 
latter  Court  the  finding  of  the  jury  and  the  judgment 
rendered  thereon  by  the  Court  of  original  jurisdiction,  may 
be  reversed,  as  well  upon  matters  of  fact  as  upon  the  law, 
though  neither  the  one  Court  nor  the  other  have  seen  or 
heard  the  witnesses;  and  we  all  know  how  much  the 
manner  of  the  witness  in  deposing  tends  to  give  weight  or 
otherwise  to  what  the  witness  states — maimer,  which  can 
never  be  communicated  on  paper — and  consequently  the 
benefit  of  a  trial  by  jury  is  in  a  great  measure  lost  under  the 
present  system.  Formerly,  the  finding  of  the  jury  was 
conclusive  as  to  matters  of  fact  ;  the  documents  adduced 
were  not  fyled,  and  no  appeal  was  allowed  :  a  Writ  of  Error 
only  lay,  to  correct  any  mistake  in  the  law  of  the  case. 

1  now  proceed  to  the  consideration  of  the  six  questions 
flubmitted  and  the  finding  of  the  jury  upon  each  ;  also  to 
show  that  the  record  is  itself  incomplete,  so  that  no  final 
judgment  could  be  pronounced  thereon  by  this  Court. 

let  Q][7K8Tioif  • — Did  the  Defendant  speak  and  publish,  of 
and  concerning  the  Plaintiff,  the  defamatory  words  set  forth 
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in  the  PlaintifPs  declaration,  or  any  and  whidi  of  them,  and 
at  what  time  and  place  ? 

FiKBijro. — Those  words,  or  words  to  the  same  effect,  were 
made  use  of  by  the  Defendant,  of  and  concerning  the 
Plaintiff,  between  Christmas,  1852,  and  Februaiy,  1853, 
at  the  office  of  Messrs.  Oilmonr  &  Co. 

Now,  it  is  not  sufficient  to  find  that  the  Defendant  uttered 
these  words,  or  words  to  the  same  effect  :  for  the  Court  must 
know  the  very  wordSj  in  order  to  judge  of  their  effect. — (1) 

The  general  rule  appears  to  be,  that  some  of  the  words 
must  be  proved  as  laid  in  the  declaration. — (8) 

8nd  Quxsnov. — ^Were  the  said  wordsspoken  and  published 
by  the  Defendant  maliciously  ? 

Furnivo. — Yes. 

Here,  again,  as  the  veiy  words  spoken,  or  some  of  them, 
have  not  at  all  been  found,  it  is  useless  to  inquire  whether 
they  were  spoken  maliciously,  or  whether,  under  the  circum- 
stances and  in  the  natural  course  of  events  which  then  took 
place,  they  were  spoken  innocently  and  without  any  design 
of  slandering  the  Plaintiff. 

3rd  QuxsTiON. — Did  the  Plaintiff  thereby  lose  her  marriage, 
as  alleged  in  the  said  declaration  ? 

FixniKG. — Ycb. 

The  observations  as  to  the  finding  to  the  second  answer 
apply  with  equal  force  to  this  ending  ;  but  it  may  not  be 
improper  to  remark,  that  the  young  man,  James  Patton,  who 
was  called  by  the  Plaintiff  as  her  own  witness,  swore — ^^  that 
it  was  not  in  consequence  of  any  thing  that  fell  from  Mr. 
Gilmour  that  he  refused  to  many  the  Plaintiff." 
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4th  QïTBSTioN. — At  what  time  was  the  Plaintiff  informed, 
for  ike  first  time,  that  the  Defendant  had  spoken  and 
published  the  said  words  of  and  concerning  her  ? 

Finding. — ^We  cannot  say. 

The  object  of  this  question  being  made  was  for  the  purpose 
of  testing  the  validity  of  the  Defendant's  plea  of  prescription  ; 
the  words  laid  in  the  declaration  being  therein  averred  to 
have  been  spoken  more  than  a  year  and  a  day  previous  to 
the  institution  of  the  action,  say  May,  1852.  Had  the 
Plaintiff  made  her  affirmation  on  oath  before  the  juTV,  as  the 
law  permits,  the  precise  time  would  have  been  duly 
established  ;  but  inasmuch  as  Mr.  Railton  swore  the  con- 
versation he  had  with  the  Defendant,  touching  the  Plaintiff, 
was  between  Christmas,  1862,  and  Februaiy,  1858,  the  jury 
might,  and  indeed  ought,  to  have  found  accordingly^  instead 
of  "  We  cannot  say" 

5th  Question. — What  was  the  Plaintiffs  general  character 
at  the  time  the  said  words  are  proved  to  have  been  uttered 
and  published,  of  and  concerning  the  said  Plaintiff,  by  the 
Defendant  ? 

FiNPiNo. — Generally  good. 

This  finding  is  satisfactory  as  to  the  Plaintiff's  general 
character  ;  but  the  words  alleged  have  not  been  proved  to 
have  been  uttered  and  published  by  the  Defendant. 

6th  QufisTioN. — Hath  the  Plaintifl  suffered  damage  by 
reason  of  such  scandalous  and  defamatory  words,  and  at 
what  sum  do  you  assess  the  said  damages  ? 

FoTDiNQ. — We  award  to  the  Plaintiff  the  sum  of  £600,  cy., 
damages. 

Now,  I  am  far  from  saying,  that  i/ the  woids  alleged  were 

pTOffitd  to  have  been  spoken  and  published  by  the  Defendant 
5* 
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maUcUmsly^  and  that  in  consequence  thereof  the  Plaintiff 
lost  her  marriage^  the  award  of  £600  damages  might  not  be 
highly  proper. 

To  these  observations  I  will  only  add,  that  the  record 
being  incomplete,  no  judgment  could  be  rendered  in  the 
cause  ;  I  allude  to  the  letters  from  James  Patton  to  the 
Plaintiff,  which  were  brought,  by  subpoena,  duces  tecum^ 
from  the  record  in  which  the  present  Plaintiff  prosecutes  the 
said  James  Patton  in  damages  for  breach  of  promise  of 
marriage,  and  which  were  proved  and  read  to  the  jury 
without  objection  on  the  part  of  the  Defeiidant  ;  but  no 
collated  copies  thereof  having  been  made  and  fyled  in  this 
causCy  the  record  id  manifestly  incomplete. 

The  object  of  proving  these  letters  was  doubtless  to  establish 
a  promise  of  marriage  by  Patton  to  the  Plaintiff  ;  they 
could  not  form  any  evidence  against  the  Defendant,  or  affect 
him  in  any  other  way,  and  their  production  in  this  cause 
might  have  been  avoided,  had  the  Defendant  seen  fit  to 
admit  that  such  promise  had  been  made. 

It  may  not  be  uninteresting  to  remark,  that  there  is  only 
one  witness,  Mr.  Railton,  who  deposes,  not  to  the  words 
spoken,  but  to  the  "  impression  "  left  on  his  mind.  Now,  it 
is  necessary  that  the  words  spoken  be  proved  by  two 
witnesses.  A  recent  case  at  Montreal — that  of  White  vs. 
Steward — has  been  decided  in  the  Superior  Court  there,  and 
by  the  Court  of  Appeals,  and  is  in  point,  as  to  the  insuffi- 
ciency of  j>roof  by  one  witness  in  a  case  of  slander  : 

"  White  sued  Steward  in  the  Circuit  Court  for  £60 
"  damages  for  slander.  The  Plaintiff's  declaration  alleged 
^'  that  the  Defendant  had  called  him  ^  a  damned  scoundrel'  ; 
^^  to  wit,  meaning  and  intending  that  the  Plaintiff,  the 
"  Appellant,  was  a  scoundrel  unworthy  of  credit  or  belief, 
^'  and  of  infamous  character  ;  by  means  whereof,  &c. 
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^^To  this  action,  the  Respondent  pleaded  a  general 
^^  dénégation,  defense  au  fonds  enfait^  to  which  the  Appellant 
"  replied  generally,  and  the  case  went  to  proof. 

"  After  hearing  on  the  merits,  the  Circuit  Court  condemned 
'*  the  Respondent  in  the  sum  of  £10  damages. 

"  From  this  judgment  he  appealed  to  the  Superior  Court. 
"  That  Court,  in  February,  1852,  reversed  the  judgment,  on 
^'  the  ground,  that  as  the  slanderous  words  and  date  had 
"  been  laid  precisely  in  the  declaration  without  a  videlicetj 
"  they  were  required  to  be  proved,  precisely,  by  two  wit- 
^  nesses  ;  that  in  this  case,  one  witness  only  had  deposed 
^'  to  the  words  and  date,  precisely  ;  while  the  other  could 
"  only  swear  that  words  to  that  effect  had  been  used  about 
"  the  latter  end  of  March. 

"  From  this  reversal  White  appealed. 

"  The  Court  of  Appeals  atfirmed  the  reversal  of  the 
**  Superior  Court,  alleging  the  insufficiency  of  legal  proof  of 
"  the  slanderous  words  by  two  witnesses." 

I  am  of  opinion,  upon  the  whole  of  the  matters  submitted, 
that  the  rule  must  be  made  absolute  and  a  new  trial  granted  ; 
and  that  as  to  the  costs,  they  must  abide  the  result  of  the 
new  trial.  As  to  the  Plaintifl's  being  now  permitted  to  fyle 
authenticated  copies  of  the  letters  referred  to,  it  is  out  of  the 
question  ;  the  motion  so  to  do  must  be  dismissed  with  costs. 

Duval,  Justice  : — In  support  of  the  Defendant's  motion 
for  a  new  trial,  several  objections  have  been  urged  against 
the  verdict,  but  as  one  of  them  is,  in  my  opinion,  conclusive, 
and  as  the  case  must  be  again  submitted  to  another  jury, 
I  deem  it  right  to  confine  my  observations  to  the  single 
objection  which  I  hold  to  be  fatal. 

The  first  question  submitted  to  the  jury  is  in  the  following 
words: 
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Did  the  Defendant  speak  and  publish,  of  and  concerning 
the  Plaintiff,  the  defamatory  words  set  forth  in  the  Plaintift's 
declaration,  or  any  and  which  of  them,  and  at  what  time 
and  place  ? 

The  jurors  answer  as  follows  : 

These  words— or  words  to  the  same  tffeci — ^were  made  use 
of  by  the  Defendant,  of  and  concerning  the  Plaintiff,  at 
Quebec,  between  Christmas  1852  and  February  1853,  in  the 
oiSice  of  Messrs,  Gilmour  fc  Co. 

This  I  hold  to  be  no  finding.  The  oath  of  the  jurors 
imposes  upon  them  the  obligation  to  well  and  truly  try  the 
issue  or  issues  joined  between  the  parties,  and  a  true  verdict 
give  according  to  the  evidence.  Now  the  term  issue  imports 
the  question,  or  affirmation  and  negative,  between  the  parties, 
as  it  appears  on  the  face  of  the  pleadings  on  the  record.  In 
the  present  case,  the  Plaintiff  complains  that  the  Defendant 
spoke  and  published  the  false,  scandalous  and  defamatory 
words  set  forth,  in  plain  language,  in  the  declaration.  This, 
the  Defendant  by  his  plea  of  défense  au  fonds  enfaU^  denies. 
The  jurors  by  their  oath,  were  confined  to  the  findiiig  of  all, 
or  of  part  of  the  words,  of  the  speaking  of  which  the  Plaintiff 
complained— %they  were  bound  to  answer  in  positive  and 
unequivocal  terms,  in  the  language  of  the  issue.  Beyond 
question,  they  have  not  done  so.  The  word  or  to  be  found 
in  their  answer,  plainly  intimates  a  doubt  in  their  minds 
as  to  the  words  spoken  by  the  Defendant.  It  is  equivalent  to 
saying  :  we  are  not  very  certain  the  Defendant  spoke  all  or 
part  of  tlie  words  complained  of,  but  if  he  did  not  utter  the 
very  words,  he  spoke  words  to  the  same  effect.  Such  an 
allegation  would  not  be  admitted  in  a  declaration  ;  a  witness 
would  not  be  edlowed  to  give  evidence  on  such  words.  If 
so,  is  not  the  objection  much  stronger  when  it  is  urged 
against  the  verdict  of  a  jury  ?    Can  we  receive  a  verdict  ia 
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langoage  which,  if  found  in  a  pleading,  or  in  the  deposition 
of  a  witness,  we  mnst  reject  as  too  uncertain  to  convey  a 
conect  meaning.  In  England,  the  judges  have  repeatedly 
quashed  convictions  by  magistrates  on  this  veiy  objection.  (1) 

The  receiving  of  such  a  verdict  would,  moreover,  be  very 
dangerous  in  practice.  Suppose  four  jurors  were  of  opinion 
the  words  set  forth  in  the  déclaration  were  proved,  and  eight 
jurors  that  the  words  were  not  proved,  but  that  the  evidence 
established  the  speaking  of  worda  to  the  same  effect.  They 
would  find,  as  in  this  case,  that  if  the  words  complained  of 
were  not  proved,  words  to  the  same  effect  were  proved  to  have 
been  spoken  by  the  Defendant.  Yet  this  would  be  against 
the  veiy  letter  of  the  law,  which  requires  nine  jurors  to  agree 
in  the  verdict. 

We  have  been  told  that  this  objection  is  not  of  so  much 
weight  at  present  as  it  was  before  the  juiy  law  now  in  force, 
requiring  the  evidence  to  be  certified  to  this  court  by  the 
judge  who  presided  at  the  trial.  A  conclusive  answer  to 
this  remark  is,  that  by  overruling  the  objection  on  such  a 
ground,  we  would  dibpcnse  with  the  opinion  of  the  jurors 
altogether,  and  substitute  our  own  opinion  to  theirs — ^thus 
pronouncing  a  final  judgment  without  a  verdict  rendered. 

These  reasons  have  convinced  me  that  a  new  trial  must  be 
granted. 

Mekbdith,  Justice  : — The  first  point  to  be  considered  is 
the  objection  to  the  form  of  the  finding  of  the  jury  ;  and  I 
mnst  say  that  that  objection  has  presented  considerable  diffi- 
culty to  my  mind  ;  but  after  a  very  careful  examination  of 
the  authorities,  I  am  satisfied  that  the  verdict  of  the  jury 
would  in  England  be  held  bad,  for  reasons  which  have  the 
same  force  here  that  they  have  there. 

(1)  4  T.  R.  2S0  :— 6  D.  &  R.  p.  143  :— 2d.  Chitty's  Rep.  519  .w?  D.  h  Ry. 
had.    R.Ti.P«m;--8e«lnrtherCom7n'fI^»Tbo.Ple«duig.&:M. 
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Accotding  to  the  English  system  in  actions  for  defamation, 
"  the^libd  or  verbal  slander  must  be  set  out  hœc  verba^^  (1) 
and  the  juiy  are  required  to  ^^/ind  expressly  the  language  of 
the  issue.''  (2) 

The  English  cases  are  clear  as  to  the  necessity  of  the 
words  complained  of  being  before  the  court.  In  Newton  vs. 
Stubbs,  (3)  after  verdict  for  Plaintiffs  judgment  was  arrested, 
because  it  was  not  expressly  alleged  that  the  Defendant  spoke 
the  very  words.  This  case  was  referred  to  approvingly  by 
Lord  Ellenborough  in  Cook  vs.  Cox,  as  follows  : — "  The  case 
''  of  Newton  vs.  Stubbs,  which  was  moved  twice,  and  was 
^^  settled  after  much  debate,  is  an  express  authority  that  a 
"  count  for  using  words  to  the  ^ectfollowing^  &c.,  is  bad  after 
"  verdict."  (4)  These  cases,  it  is  true,  refer  particularly  to  the 
defect  as  being  in  the  declaration,  but  in  both  cases  the  mo- 
tion was  in  arrest  of  judgment  after  verdict  ;  and  it  is  obvious, 
that  as  in  England  the  language  of  the  verdict  follows  the 
language  of  the  issue,  the  verdicts  must  have  been  objection- 
able for  the  same  cause  as  the  declarations.  Moreover,  as  the 
object  of  requiring  certainty  in  the  declaration  is  to  secure  cer- 
tainty in  the  proof  and  in  the  verdict,  and  more  particularly  in 
the  latter,  it  cannot  be  supposed  that  judges  who  exact  certain- 
ty in  the  declaration  would,  nevertheless,  admit  of  uncertainty 
in  that  which  is  much  more  important  than  the  declaration, 
namely,  the  verdict.  On  this  point  I  will  merely  add,  that 
the  rule  acted  upon  in  the  cases  above  referred  to  is  now 
regarded  as  settled  law  in  England.  (5) 

I  was  inclined  to  think  that  the  rule  requiring  the  very 
words  complained  of  to  be  placed  before  the  court,  might 

(1)  Chitty's  Precedents,  p.  556,  note  6,  Am.  Ed.  1839, 

(2)  3  Chitty's  Gen.  Practice,  pp.  911.  919. 

(3)  3  Mod.  Rep.  p.  72. 

(4)  3M&S.p.  115, 

(5)2Leighs,  N.  P.,p.  1383,  Eng.  Ed.of  1888  :— Selwyns,  N.  P.,  p,   1276, 
Ed.  of  1838, 
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bave  had  its  origin  in  the  distinction  which  exists  in  Eogland, 
between  words  that  per  se  are  actionable,  and  words  that  are 
not  per  se  actionable  ;  but  such  is  not  the  case.  Lord 
Abinger  gives  the  reason  in  the  case  of  GutsoU  vs.  Mathers  (1) 
**  If  it  were  ■  sufficient  to  state  merely  the  effect  of  the 
'^  words,  any  person  would  be  at  liberty  to  swear  as  to 
^'  tbe  effect  of  the  words  without  stating  any  precise  words  ; 
^<and  even,  if  the  witness  did  state  precise  words,  the 
"jtuy  would  have  to  judge  of  their  legal  effect,  whereas 
''that  is  generally  to  be  decided  by  the  court.  Words, 
''innocent  in  themselves,  might  by  the  witness  be  per- 
"  verted  from  their  true  meaning,  or  be  by  the  juiy  so 
"  interpreted  as  to  make  a  Defendant  clearly  liable  at  law. 
"  h  is  not  expedient  to  blend  questions  of  law  and  fact 
"  U^ther — the  most  useful  object  of  all  systems  of  pleading 
"  is  to  separate  them,'*  &c.  The  rule  under  consideration 
being  established  for  the  purpose  of  keeping  the  questions  of 
law  and  fact  separate,  its  observance  in  cases  to  be  tried  by 
JQiy  is  quite  as  necessary  in  this  countiy  as  it  is  in  England. 
On  this  point  I  would  advert  to  a  portion  of  Lord  Brougham's 
jodgment  in  Tobin  vs.  Murison.  "There  is  no  reason  to 
"  hold  that  the  nicities  of  our  pleadings  are  applicable  to  a 
"  pioceeding  in  those  North  American  Colonies,  which  are 
"  under  the  French  and  not  the  English  law.  .•.•••  .Never. 
"  thcless,  without  adverting  to  the  pcirticulars  of  our  system, 
"  these  things  must,  of  necessity^  belong  to  whatever  pro- 
"ceedings  involve  a  trial  by  jury.  The  matter  of  law  and 
"the  matter  of  fact  cannot  be  kept  separate,  without  a 
"  severance  of  the  two  neighbouring  provinces  of  judge  and 
"  jniy  ;  and  trial  by  jury  cannot  in  any  intelligible  or  con- 
"  sistent  sense  be  said  to  exist  without  that  distinction  of  law 
"and fact;  the  functions  of  judge  and  jury  must  be  the 
"  same,  wherever  there  is  trial  by  jury."  (2) 


(l)lM.&&p.502. 

(3)  2  Rep.  de  Jur.,  p.  202. 
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These  authorties  are,  I  think,  sufficient  to  show  that  the 
verdict  now  before  us  would  be  held  bad  in  England,  for 
reasons  that  are  as  applicable  here  as  they  aie  there  ;  and  it 
therefore  appears  to  me,  that  In  deciding  this  case  we  ought 
to  take  those  authorities  as  our  guide.  Moreover,  were  we 
to  disregard  them,  and  to  give  the  Plaintiff  a  judgment  on 
the  verdict  before  us,  our  judgment,  upon  an  appeal  to  the 
privy  council,  would,  probably,  be  worse  than  valueless  to 
the  Plaintiff. 

I  also  agree  with  my  brethren  in  the  opinion  that  we  cannot, 
at  this  stage  of  the  proceedings,  allow  the  letters  to  be  filed, 
which  ought  to  have  been  filed  at  the  trial  ;  and  that  without 
these  letters  the  record  is  so  incomplete  as  to  prevent  a 
judgment  upon  the  verdict. 

The  grounds  already  adverted  to,  are  of  themselves  sufficient 
to  render  a  new  trial  necessary  ;  and  such  being  the  case,  I 
shall,  for  the  reason  given  by  the  learned  Judge  who  has  last 
spoken,  abstain  from  making  any  observations  on  the  objec- 
tions to  the  verdict  affecting  the  merits  of  the  case.  In  order, 
however,  that  it  may  not  be  supposed  that  the  Plaintiff  has 
lost  an  important  right,  upon  merely  technical  grounds,  I 
may  observe  that  under  all  the  circumstances  of  this  case,  I 
do  not  think  any  injustice  is  done  by  subjecting  it  to  the 
revision  of  a  second  jury. 

Verdict  set  aside  and  a  new  trial  ordered. 

Holt  and  Ibvinb  for  Plaintiff. 
Stuart,  Okill,  for  Defendant. 
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SUPERIOR  COURT.— QUEBEC. 
Before  Bowebt,  Chief  Justice  and  Duval,  Justice. 

JsRVis, Plaintiffj 


vs. 


No.1998.  i  Kellt, Defendant^ 

and 
Marquis, Opposant. 


Htld  :— That  a  Plaintiff  has  a  orivi- 
legenpoa'theproceedB  of  the  Defenaant's 
moreabie  etteeta  for  the  whole  of  his 
coiU,  aad  that  this  privilege  entitles 
bim  to  be  collocated  in  preference  to 
tke  lessor  of  the  house  in  which  the 
Soods  were  seized,  the  claim  of  snch 
le«or  being  for  rent 


Jugé: — Qu'un  Demandeur  a  on  pri- 
vilege sur  les  deniers  provenant  de  la 
vente  des  meubles  d'un  locataim  pour 
tous  ses  fraisi  et  qu'en  vertu  de  ce 
privilège  il  a  droit  d'être  colloque  en 
préférence  au  locateur  de  la  maison 
dans  laquelle  les  meubles  ont  6té 
saisis,  la  réclamation  de  tel  locateur 
étant  pour  loyer. 


Judgment  rendered  the  8th  February,  1853. 

By  the  report  of  distribution  and  collocation  in  this  cause 
filed  by  the  officer  of  the  Court,  the  Opposant  claiming  as 
a  privileged  creditor  for  rent  due  him  by  the  Defendant,  his 
^nant,  was  collocated  for  the  entire  net  proceeds  arising 
from  the  sale  of  the  Defendant's  goods  and  chattels  sold  in 
the  cause  at  the  suit  of  the  Plaintiff,  and  which  furnished  the 
Opposantes  house  leased  to  the  Defendant. 

The  Plaintiff  contested  this  collocation  on  the  ground  that 
be  had  a  right  to  rank  in  preference*  to  all  other  creditorr  of 
the  Defendant,  for  his  the  Plaintiff's  costs,  amounting  to 
£27  9  1,  incurred  in  obtaining  judgment,  and  in  procuring 
the  seizure  and  sale  of  the  Defendant's  fumiture  sold  in  the 
cause,  alleging  that  the  said  costs  were  necessarily  incurred 
in  prosecuting  the  said  seiisure  and  sale,  which  had  inured 
to  the  benefit  of  all  the  Defendant's  creditors,  the  Opposant 
among  others,  and  which  sale  the  Plaintiff  could  not  have 
effected  without  first  obtaining  the  judgment  in  the  cause. 

Ahdrews,  for  Opposant  : — Before  the  passing  of  the  7th 
Vict  Ch.  16,  sec.  10,  the  enactments  of  which  section  are 
ïepeated  in  the  12th  Vict  Cb.  38,  sec.  96,  as  follows  :  "  In  all 
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'^  cases  of  the  taking  of  goods  and  chattels  in  execution,  &c., 
"  where  a  lessor  may  claim  a  privilege  or  lien  for  rent,  it 
"  shall  not  be  lawful  for  such  lessor  to  prevent  the  sale  of 
"  such  goods  and  chattels  by  opposition,  but  it  shall  be  lawful 
"  for  him  to  deliver  to  and  lodge  with  the  Sheriff  his  opposi- 
"  tion  afin  de  conserveTj  éfC.^  and  the  lessor  shall  have  his 
"  privilege,  or  lien  upon  the  proceeds  of  the  sale  of  such 
"  goods  and  chattels,  and  be  collocated  accordingly  ;"  the  les- 
sor had  a  double  right,  either  simply  to  file  an  opposition  to 
the  seizure  to  be  paid  upon  the  proceeds  as  all  other  creditors^ 
and  then  he  would  have  been  collocated  according  to  his 
privilege,  or  to  file  an  opposition  à  la  sortie  des  meubles^  and 
then  he  would  have  been  paid  in  preference  to  any  creditor, 
evGnheloreXYie  frais  de  jtistice.  The  7th  Vict,  effected  a 
change  in  the  law  merely  as  to  the  lessor's  right  to  prevent 
the  sale,  it  did  not  touch  his  lien  or  privilege  for  rent,  but 
merely  transferred  it  from  the  fumiture  to  the  proceeds, 
expressly  reserving  it  upon  the  proceeds.  The  object  of  that 
law  was  to  prevent  collusion  between  lessor  and  lessee,  to  the 
detriment  of  the  creditors  of  the  latter.  By  that  Act  the 
creditor  has  the  right  given  him  to  sell,  despite  the  lessor  and 
lessee,  he  can  do  so  without  risk  of  having  to  pay,  as  formerly, 
a  large  amount  of  rent  to  the  lessor,  in  some  cases  far  beyond 
the  value  of  the  goods  sold.  The  debtor  must  settle  the 
matter  with  his  creditor  and  satisfy  him,  or  see  his  furniture 
sold.  The  lessor's  right  to  prevent  the  sale  is  taken  from  him, 
but  he  is  deprived  of  no  privilege  which  he  had  for  his  rent, 
on  the  contrary  it  is  expressly  reserved  to  him,  and  on  the 
other  hand  no  right  or  privilege  is  given  to  the  seizing  creditor 
for  his  costs  or  any  part  of  them  which  he  had  not  previously 
to  the  passing  of  that  Act  ;  privileges  are  de  stride  droit.  The 
Court  cannot  give  the  Plaintiff  a  privilege  for  his  costs  where 
the  law  does  not.  He  had  none  before  the  passing  of  the  7th 
Vict,  and  that  Act  has  not  given  him  any.  Before  the 
passing  of  the  7  Vict.,  at  the  very  moment  the  Plaintiff  was 
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about  to  sell  by  virtue  of  his  judgment  and  seizure,  the 
lessor  might  have  prevented  him  by  an  opposition  à  la 
sortie  des  meubles^  unless  the  entire  amount  of  rent  was 
first  paid,  and  the  Plaintiff  could  only  obtain  his  costs  when, 
either  by  the  consent  of  the  lessor,  or  by  his  neglect  to  file 
his  opposition  to  prevent  it,  the  sale  took  place,  in  either  of 
which  cases  the  Plaintiff  would  obtain  payment  of  that 
portion  of  his  conts,  colled  frais  de  justice,  in  preference  to 
the  rent  due  the  lessor,  because,  in  the  one  case,  the  lessor 
consenting  to  the  sale  adopted  the  PlaintifPs  proceedings, 
and  must  have  considered  it  to  his  advantage  that  it  should 
take  place,  the  costs  of  it  then  should  be  first  paid  and  not  be 
borne  by  the  Plaintiff;  in  the  other,  the  lessor  neglecting  to 
file  his  opposition  to  prevent  the  sale,  it  was  equally  just 
that  the  costs  should  be  first  paid,  vigilantibus  non  dormien- 
iibusjura  subvenient  ;  he  neglected  to  avail  himself  of  his 
right  to  prevent  the  sale,  and  afterwards  availed  himself  of 
the  sale  effected  by  the  Plaintiff  to  claim  the  proceeds  ;  the 
Plaintiff  ought  not  to  suffer  thereby.  Now  the  law  says  the 
lessor  shall  not  prevent  the  sale,  therefore,  it  cannot  be 
presumed  that  he  has  either  consented  to  the  sale  or  neglected 
to  prevent  it.  In  this  particular  case  the  Opposant,  by  the 
ministry  of  a  notary  in  the  country,  actually  filed  his 
opposition  à  la  sortie  des  meubles^  which  opposition,  upon  a 
demurrer  filed  by  the  Plaintiff,  was,  considering  the  provisions 
of  the  7th  Vict.,  rightly  dismissed.  In  France  the  Plaintiff 
had  no  privilege  for  his  costs  of  action  termed  dépens,  but  only 
for  those  costs  colled  frais  de  jttstice,  which  were  those  in- 
clined either  for  the  préservation  or  the  liquidation  of  the 
debtor's  property,  such  as  the  Guardian's  costs  and  those  of 
seizure  and  sale.  There,  by  reason  of  the  Hire  paré  or 
exécutoire^  a  seizure  and  sale  might  take  place  without  the 
costs  of  action.  Here  it  is  otherwise,  and  the  costs  neces- 
sarily incurred  in  obtaining  judgment,  as  well  as  those  of 
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seizure  and  sale,  would  be  frais  de  justice^  in  all  those 
cases  in  whioh  those  of  seizure  and  sale  alone  would  be 
considered  as  such  in  France,  but  in  France  the  costs  of 
seizure  and  sale  were  not  always  frais  de  justice^  they 
were  frais  de  justice  ^  quoad  one  creditor  and  not  so  quoad 
another,  unless  the  costs  oi  seizure  and  sale  were  in- 
curred in  the  interest  of  the  particular  creditor  between 
whom  and  the  party  incurring  the  costs  the  question  arose 
as  to  which  should  rank  before  the  other,  they  were  not 
quoad  that  creditor  considered  frais  de  justice^  and  they 
ranked  after  such  privileged  creditor.  Troplong  says  :  "  II 
"  n'y  a  de  privilege  que  pour  ces  frais  qui  ont  profité  aux 
^'  créanciers  ayant  des  droits  à  exercer  sur  le  gage,  de  cette 
^^  définition  suit  la  conséquence,  que,  pour  décider  si  tels  ou 
"  tejs  firais  de  justice  peuvent  légitimement  aspirer  à  primer 
"  certaines  créances,  il  n'y  a  qu'à  se  demander  s'ils  ont  été 
^^  utiles  aux  porteurs  de  ces  créances.  Toute  la  théorie  du 
^^^  privilège  des  frais  de  justice  est  là^  ce  privilège  n'est  pas 
'^  absolu,  souvent  il  marche  en  tête  de  toutes  les  créances 
"  privilégiées,  mais  souvent  aussi,  il  est  primé  par  d'autres 
*'  droits  dont  il  n'a  pas  fait  l'avantage."  (1)  The  question  then 
is,  were  the  costs  incurred  by  the  Plaintiff  in  this  cause 
beneficial  to  the  Opposant,  a  privileged  creditor  for  rent. 
If  they  were  not  ;  they  are  noX  frais  de  justice  as  to  him,  and 
consequently  must  rank  after  him.  Pigeau  says  :  "  Le 
^^  propriétaire  ou  principal  locataire  a  intérêt,  s'il  lui  est  dû 
"  des  loyers,  que  l'on  ne  saisisse  pas  les  effets  de  son  locataire 
^^  lorsqu'ils  ne  sont  pas  considérables,  parceque  la  saisie  et 
"  les  frais  qu'elle  occasionnerait  pourrait  en  consumer  le 
^^  prix  ;  cette  saisie  d'ailleurs  dépossédant  le  débiteur,  il  ne 
"  peut  vendre  ses  meubles  à  l'amiable  pour  payer  les  loyers 
'^  sans  firais  ni  les  donner  en  paiement."  (3)  But  the  Opposant 
is  a  good  judge  of  his  own  interest,  he  endeavored  in  vain 


(23 


1  Troplong  Priv.  et  Hyp.,  135,  No.  122. 
1  Pigeau  Procéd.  Civ.  p.  618. 
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to  prevent  the  sale,  the  PlamtlfTpiocured  the  dismissal  of  his 
opposition,  foiced  a  sale  for  his  own  benefit  to  the  detriment 
of  the  Opposant,  and  prevented  the  Defendant,  his  tenant,  the 
hotel  keeper,  by  the  sale  of  his  furniture,  most  effectually  from 
paying  his  rent  ;  again,  Troplong  says  :  "  Le  propriétaire  est 
**  préféré  pour  son  privilege  sur  les  meubles  du  locataire, 
"  même  anx  frais  dejusticCy  lorsque  ces  frais  n'ont  pas  eu 
^^  poor  objet  unique  la  conservation  de  son  droit  ;  la  ques- 
^^  tion  '  sera  toujours  subordonnée  à  la  recherche  de  ce 
«  dernier  fait."  (1) 

The  Opposant  is  entitled  to  rank  for  his  rent  before  the 
Plaintiff  for  eveiy  portion  of  his  costs. 

Because  no  part  of  those  costs  are,  quoad  the  Opposant, 
fraia  de  justice. 

Becaose^before  the  passing  of  the  7th*  Vict,  the  Opposant 
had  a  lien  and  privilege  upon  the  whole  of  the  furniture  in 
preference  to  the  Plaintiff,  and  because  the  7th  Vict,  has  not 
destroyed  that  lien  but  transferred  it  from  the  furniture  to  the 
proceeds. 

Because  the  Plaintiff  had  no  privilege  for  his  costs  and 
that  Act  has  not  given  him  any. 

Lanolois,  for  Plaintiff  :  The  privUege  of  the  lessor,  over 
the  moveables  of  the  lessee,  does  not  give  him  a  right  to 
appropriate  to  himself,  for  the  payment  of  his  rent,  the 
moveables  belonging  to  the  lessee.  This  privilege  is  merely 
a  kind  of  hypothèque  upon  the  moveables,  which  can  only  be 
paid  out  of  the  price  of  the  sale  of  such  moveables. 

The  lessor  has  no  other  means  of  enforcing  payment  of  his 
rent  than,  firsi,  by  an  action,  and  subsequently  by  seizure 
and  sale.  For  that  reason  the  costs,  incurred  by  another 
creditor  to  obtain  such  a  sale,  having  given  the  lessor 
means  of  enforcing  his  privilege,  are  incurred  as  well  for  his 

(1)  1  Priv.  et  Bjp,t  132»  Add.  Grenier. 
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advantage  as  for  the  benefit  of  other  creditors,  and  there- 
fore,  those  costs  should  rank  first  in  the  distribution.  (1) 

The  7th  Viet.  eh.  16,  and  subsequently  the  12th  Vict.  ch. 
38,  have  done  away  with  an  abuse  which  was  prejudicial  to 
trade,  and  had  only  the  effect  of  concealing  fraud  and  favoring 
dishonest  debtors.  Could  the  lessor  be  collocated  for  his  rent 
in  preference  to  the  costs  incurred  by  the  seizing  party,  the 
latter  would  be  placed  in  a  worse  position  than  he  was  in 
before  ;  it  was  the  intention  of  the  legislator  to  put  him  in  a 
better  one. 

By  allowing  the  creditor  who  has  obtained  a  judgment  to 
sell  the  moveables  of  the  lessee,  without  any  reserve  other 
than  the  privilege  of  the  lessor  upon  the  price  of  the  sale, 
these  laws  have  subjected  the  distribution  of  the  monies, 
derived  from  such  sale,  to  the  ordinary  rule  of  distribution  by 
which /raw  de  justice  rank  first 

"  Les  frais  de  justice  "  are  not  to  be  restricted  here  to  what 
they  were  in  France  ;  there,  by  reason  of  the  tiére  exécutoire^ 
the  costs  of  seizure  and  sale  were  the  only  costs  necessary  to 
obtain  the  distribution  of  the  money,  whilst  in  this  countiy 
the  saisie-exécution  cannot  issue  imless  it  be  to  enforce 
the  payment  of  a  judgment*  ;  the  costs  of  the  action  must  be 
incurred  in  order  to  obtain  the  sale,  and  they  are  therefore 
incurred,  as  well  as  the  costs  of  seizure  and  sale,  for  the 
benefit  of  all  the  creditors. 

Judgment  maintaining  the  contestation  of  the  Plaintiff  and 
awarding  him  all  his  costs. 

Casault  and  Lanolois,  for  Plaintiff. 
Andrews,  for  Opposant. 

(1)  19  Diiranton,  Nos.  99  et  104  :— Troplong,  Priviléget  et  HypothèttMM, 
No.  50  :— ]>omat,  Livre  III ,  p.  20S. 
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No.  961. 


supehior  court.— Montreal. 

Before  Day,  Smith  and  MoNDit.sT,  Justices. 

Lynch,» PetUianer^ 


V3. 


Papui, ; Defendant. 


Held: — ^That  in  a  proceeding  by 
nçvé/e  libellée,  praying  ouster  of  the 
Defendant  fiom  an  office  held  by  him 
as  CoanciUor  for  the  City  of  Montreal, 
and  fhrther  that  the  Informant  be  de- 
clared to  be  entitled  to  the  said  office, 
tittmodeof  impleading  the  Defendant 
is  by  Writ  of  Summons,  under  the  Sta- 
tute 12th  Vict  c.  41,  aad  not  by  a 
Judge's  order,  under  the  14th  and  15th 
TicL  c.  128. 


Jugé  :— Que  c'est  par  une  assignation 
suivant  le  Statut  de  la  U  Y.  c.  41,  et 
non  jiar  l'ordre  d'un  Juge  suivant  l'Acte 
des  14  et  15  Y.  c.  128,  que  l'on  doit 
assigner  un  Défendeur  sur  requête  li- 
bellée pour  l'expulser  de  l'office  de 
Conseiller  ponr  la  Cité  de  Montréal, 
et  être  installé  en  son  lieu  et  place. 


Judgment  rendered  31st  December,  1853. 

This  was  a  proceeding  by  requête  libellée  under  the  12th 
Vict,  c.  41,  and  the  14th  and  15th  Vict.,  c.  128,  sec.  27,  to 
oust  the  Defendant  firom  the  office  of  a  City  Councillor  for 
the  St  Mary's  Ward,  in  the  City  of  Montreal,  and  to  declare 
the  Plaintiff  to  have  been  duly  elected.  The  Petitioner  alleged 
that  the  Defendant  was  incapable  of  being  elected  a  Coun- 
cillor, the  election  referred  to  in  the  requête^  because  he  had 
not  been  a  resident  householder  within  the  city  during  the 
twelve  months  previous. 

The  conclusions  of  the  requête  were  in  the  following  terms  : 

^  that  the  said  Joseph  Papin  be  ordered  to  show  by  what 

^  authority  he  exercises  the  said  office  of  Counoillor  of  and 

^  for  St  Mary's  Ward,  in  and  of  the  City  of  Montreal,  aikid 

^  that  an  order  do  issue,  according  to  law,  to  compel  the 

^'  appearance  of  the  said  Joseph  Papin  in  this  Court,  for  the 

^  purposes  aforesaid,  and  to  answer,  if  he  see  fit,  this  inform- 

'^  ation  :  and  the  Informant  further  prays  that  the  said  Joseph 

^  Papin  be  declared  guilty  of  usurping  and  unlawfully 

"  holding  the  office  of  Councillor  of  and  for  the  said  St» 

*^  Mary's  Ward,  in  and  of  this  City  of  Montreal,  and  that  he 

^  be  ousted  and  excluded  from  the  said  office,  and  that  the 
6 
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^^  said  Patrick  Lynch  be  declared  to  have  been  and  to  be 
^^  entitled  to  the  said  office,  and  that  the  Mayor,  Aldermen 
^^  and  Citizens  of  the  City  of  Montreal,  and  the  Conncil  of 
"  the  said  City,  be  ordered  to  admit  him,  the  said  Patrick 
^'  Lynch,  to  the  said  office  of  Councillor  for  St.  Maiy's  Ward 
^^  aforesaid,  as  duly  elected  to  the  said  office,  by  the  election 
^^  and  result  of  the  election  before  referred  to,  and  that  such 
^*  other  orders  be  made  as  to  right  and  justice  may  apper- 
"  tain,  &c.*» 

An  order  was  made  upon  this  Petition,  ordering  the 
Defendant  to  appear  on  the  17th  May,  1853,  to  answer  the 
same. 

The  Defendant  met  this  information  by  an  exception  à  la 
farmej  in  which  he  set  up  various  nullities  as  a  reason  for 
quashing  the  proceedings,  and  principally  that  the  pretended 
c»der  annexed  to  the  Petition,  and  signified  to  the  Defendant, 
was  null,  and  the  Defendant  had  not  been,  in  virtue  of  the 
same,  sufficiently  summoned  to  reply  to  any  demand  what- 
ever ;  and  that  the  Defendant  ought  to  have  been  summoned 
by  a  Writ  of  Summons  and  not  by  an  order  such  as  that 
annexed  to  the  said  requête  libellée. 

Upon  the  argument,  the  Petitioner  contended  that  the  Acts 
of  the  12th  Vict,  and  14th  and  15th  Vict,  referred  to,  ought 
to  be  viewed  together  ;  that  he,  the  Petitioner,  required  the 
benefit  of  both  Acts,  and  had,  by  his  Petition,  set  up  his  ri^t 
as  a  voter,  under  the  14th  and  15th  Vict,  to  complain  of  the 
Defendant's  intention,  while  he  claimed  also,  uner  the  13th 
Vict.,  the  office  usurped  by  the  Defendant,  as  having  re- 
ceived the  greatest  number  of  votes  ;  that  the  form  the 
Petitioner  had  adopted,  and  the  order  he  had  procured, 
were  regular  and  proper  to  be  adopted,  under  the  14th  and 
16th  Vict. 

Dat,  Justice  :  This  is  a  Petition  in  the  nature  of  a 
requête  Ubelléey  filed  by  Lynch  against  Papin,  complainiiig 
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that  he  has  usurped  the  office  of  Councillor,  and  praying 
that  the  Defendant  be  ousted  from  the  same,  and  he,  Lynch» 
placed  therein.  The  Defendant  has  met  this  by  an  exertion 
à  lafarmey  in  which  he  alleges  that  he  has  been  improperly 
impleaded,  inasmuch  as  he  has  been  called  into  Court  by 
the  order  of  a  Judge,  and  not  by  a  Writ  of  Summons.  Now 
there  are  two  Statutes  on  this  subject.  The  first  of  these, 
the  12th  Vict  chap.  41,  sec.  6,  provides  that  the  Plaintiff 
may  call  the  Defendant  into  Court  and  not  only  obtain  a 
judgment  of  ouster  agcdnst  him,  but  also  a  judgment  upon  the 
Plaintiff's  own  right  to  the  office  or  franchise  usurped  by 
the  Defendant.  The  mode  of  impleading  pointed  out  under 
this  Statute,  is  by  Writ  of  Summons,  and  under  this  the 
party  complaining  can  obtain — 1st  a  Writ  of  ouster, — and 
Snd  the  particular  remedy  which  he  demands.  Coming  to 
the  second  Statute  the  14th  and  15th  Vict.  c.  128,  intituled  : 
"  An  Act  to  amend  and  consolidate  the  provisions  of  the 
Ordinance  to  incorporate  the  City  and  Town  of  Montreal,'' 
we  find  it  enacted,  in  the  27th  sec.  ^^  that  to  facilitate  the 
'^  decision  of  cases  in  which  the  right  of  any  person  to 
^'  hold  or  exercise  any  office  in  the  Corporation  of  the  said 
"City  may  be  called  in  question,  the  Superior  Court  for 
"the  district  of  Montreal,  sitting  in  term,  shall,  on  the 
"  information,  requête  libellée^  of  any  citizen  &c.,  &c.,  com- 
"  plaining  that  any  person  illegally  exercises,  or  assumes, 
"  or  attemps  to  exercise  the  office  of  Mayor,  Alderman, 
"or  Councillor  of  the  said  City,  have  full  power  and 
"  authority  to  order  the  person  so  complained  of  to  apj^ar 
"before  such  Court  or  Justices,  and  to  shew  by  what 
"authority  he  exercises,  or  assumes,  or  attempts  to 
"exercise  such  office ••.. And  the  said  Court  shall  have 
"full  power  and  authority,  thereupon,. to  try  and  adjudge 
"  upon  the  right  of  the  person  so  complained  of  to  exercise 
"  the  office  in  question,  and  to  make  such  order  in  the  case, 
*'  and  to  cause  (if  need  shall  be)  such  Writ  of  Mandamus  or 
6» 
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"  order  to  be  addressed  to  the  Corporation  of  the  Mayor, 
<'  Aldermen  and  citizens  of  Montreal,  as  to  right  and  justice 
"  may  appertain."  The  reason  of  the  mode  of  proceeding 
prescribed  by  this  second  Statute,  it  is  not  easy  to  discover, 
but  this  distinction  is  between  the  two  Acts:  the  last 
mentioned  "  order  "  only  goes  to  try  the  right  of  the  party 
in  possession,  and  does  not  give  the  Court  the  right  to  call 
on  the  Defendant  to  shew  cause  why  the  Plaintiff  should 
not  take  the  place  vacated  by  him.  On  this  view  of  the 
ease,  the  Court  are  of  opinion  that  the  Defendant  is  not 
properly  impleaded,  and  that  if  the  remedy  which  is  sought 
for  is  to  be  applied,  he  should  have  been  called  in  by  Writ 
of  Summons  under  the  Statute  12th  Vict.  ch.  41.  We  are 
not  suiprised  at  Counsel  being  thus  misled,  nor  would  it  be 
surprising  if  the  Court  was  misled  by  the  mass  of  conflicting 
legislation  which  now  takes  place  on  eveiy  subject,  and 
which  almost  excludes  the  hope  in  many  cases  of  ever 
getting  through  with  an  action. 

Requête  libellée  dismissed  with  costs. 

The  following  is  the  Judgment  : 

"The  Court  having  heard  the  parties  upon  the  issues 
"  joined  en  droit  between  the  parties  in  this  cause,  having 
"  examined  the  proceedings,  and  having  deliberated  thereon, 
"  maintaining  the  exception  à  la  forme  of  the  said  Joseph 
"  Papin  to  the  Petition,  Requête  libelléey  of  the  said  Patrick 
"  Lynch,  doth  dismiss  the  Petition,  Requête  libellée^  of  the 
"  said  Patrick  Lynch,  with  costs." 

Maokat  and  Austin,  for  Petitioner. 
Chxbbisr,  Dorion  and  Dorion,  for  Defendant 
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CIRCUIT  COURT.— QUEBEC. 

Before  Duyal,  Justice. 

(  S  AT  AKD, Plaintiffs 

<  vs. 

(  y  ALLÉ Defendant. 


Held  : — ^That  a  witneM  having  been 
examined  orally  before  a  Judge,  who 
took  notes  oi  his  evidence,  and  it 
became  necessary  to  proceed  dk  novo 
with  th<  tn^tCf  the  witness  having 
died  in  tkA  interval,  it  was  competent 
to  the  party  who  had  produced  such 
witness  to  prove  what  he  had  stated 
under  oath  upon  Àe  occasion  of  his 
examination. 

That  what  snch  witness  had  so 
stated  could  be  proved  by  any^  person 
present  upon  the  occasion  ot  ms  exami- 
nation, and  that  the  Judge  who  had 
taken  notes  ought  not  to  be  called  upon 
to  testify  as  to  what  the  deceased 
witness  had  declared. 


Jugé  :-— Que  dans  le  cas  de  l'examen 
d'un  témoin  de  vive 'voix  devant  on 
Juge,  qui  a  pris  des  notes  de  son  témoi- 

fnage,  et  où  il  est  devenu  nécessaire 
e  procéder  à  l'enquftte  dt  fiovo,  le 
témoin  étant  mort  dans  Tinter valle,  la 
partie  qui  a*  produit  ce  témoin  a  droit 
de  prouver  Icsiaits  rapportés  par  tel 
témoin  sons  serment  lors  de  son  examen. 

Que  la  déposition  de  tel  témoin  peut 
être  prouvée  par.aucune  personne  pré- 
sente dans  le  tempe,  et  que  le  Juge  qui 
a  pris  des  notes  de  son  témoignage  ne 
Ijeut  être  appelé  pour  témoigner  de  ce 
que  le  témoin  décédé  avait  £t. 


Judgment  rendered  the  21st  Januaiy,  1864. 

The  action  was  in  assumpsit  for  goods  sold  and  delivered. 

The  Plaintiffexamined  his  witnesses  under  a  commission  ; 
the  case  having  subsequently  been  set  down  for  proof,  the 
Defendant  produced  and  examined  a  number  of  witnesses  ; 
notes  of  the  facts  stated  by  these  witnesses  were  taken  by  the 
presiding  Judge  ;  these  notes  having  accidentally  been  mis- 
laid, it  became  necessary  that  the  Defendant  should  proceed 
ie  novo  with  the  examination  of  his  witnesses  ;  one  of  these 
witnesses  having  died  in  the  interval,  the  Defendant 
pioduced  a  witness  to  prove  what  the  deceased  witmess  had 
deposed  4o  upon  the  occasion  of  his  examination;  this 
was  objected  to  on  behalf  of  the  Plaintiff,  and  it  was  contended 
that  this  course  was  irregular,  and  that,  supposing  that  such 
evidence  was  admissible,  the  Defendant  was  bound  to 
piodace  the  very  best  evidence  the  case  was  susceptible  of, 
and  that  this  was  the  Judge  who  had  taken  notes  of  the 
evidence  of  the  deceased  witness  upon  the  occasion  of  his 
examination. 
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Per  Curiam  : — ^The  course  followed  by  the  Defendant  is 
the  regular  one  ;  it  is  laid  down  in  all  the  books,  that  in  a 
case  of  this  description  what  the  deceased  witness  testified 
may  be  proved  by  any  person  present  upon  the  occasion  of  the 
examination,  and  who  will  swear  from  his  own  memoiy,  (1) 
nor  ought  the  Judge  who  took  notes  of  the  testimony  of  tlie 
deceased  witness  be  examined  to  prove  the  statements 
made  by  him  upon  his  examination.  (2) 

Lklixvre  and  Angers,  for  Plaintilf. 
Casault  and  Lanolois,  for  Defendant. 


No.  1065. 


SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Vanfelson  and  Mondblbt,  Justices. 

Kennedy, Plaintiff. 

vs. 
The  Aylmer  Mutual   Steam 

Mill  Company, Defendants. 


Held  :— That  a  party  who  is  to  be 
paid  for  services  rendered  to  a  company 
out  of  the  shares  of  the  Company, 
which  shares  have  not  been  delivered 
to  him,  is  a  good  witness  on  behalf  of 
the  Company  in  an  action  brooght 
against  them  to  enforce  a  commercial 
contract,  his  interest  being  contingent 
and  not  absolute. 


Jugé  : — Qu'un  individu  qui,  pour 
services  rendus  à  une  Compagnie,  doit 
recevoir  pour  salaire  des  parts  ou'  ac* 
tions  de  cette  Compagnie,  mais  qui  ne 
les  a  pas  encore  reçues,  peut  être  témoin 
dans  une  poursuite  par  cette  Compar 
gniç  pour  contraindre  l'exécution  d'un 
contrat,  son  intérêt  n'étant  qu'éventuel 
et  non  absolu. 


Judgment  rendered  the  17th  October,  1 863. 

The  Defendants  in  this  case  were  an  Incorporated  Com- 
pany, under  an  Act  of  the  Provincial  Parliament,  and  the 
present  action  was  brought  on  a  contract  for  £500  for  build- 
ing a  mill  and  furnishing  machineiy,  &c. 

Issue  being  joined,  the  parties  proceeded  to  proof. 

At  the  enquête^  Robert  Archibald  Young,  of  the  Town  of 
Aylmer,  Esquire,  Notary,  was  produced  as  a  witness  on  the 
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1)  1  Greenleaf,  No.  166:— 1  PhilUps  on  Evid.  219,  368,  No.  26. 
;2)  1  Greenleaf,  Nos.  249,  364  :— 8  C  &  P,  695,  Reg.  vs,  Gazard. 
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paît  of  the  Defendants,  aad  hia  evidence  objected  to  on  the 
ground  of  interest. 

On  being  examined  on  the  voir  dircj  the  witness  stated 
that  he  was  Secietaiy  and  Treasurer  of  the  Company,  and 
had  been  so  since  its  formation. 

The  question  was  then  put  to  him  :  ^'  In  what  way  are 
yoQpaid,  or  how  is  your  salary  established  ?" 

^  Answer.  By  resolution  of  the  Company,  I  am  to  be  paid 
for  my  services  as  such  Secretary  and  Treasurer  by  a  certain 
number  of  paid  up  shares,  which  are  to  be  transferred  to  me, 
that  is  to  say  :  I  was  to  receive  say  ten  shares  of  the  Com- 
pany's stock  for  my  services  from  the  formation  of  the  Com- 
pany up  to  the  period  when  the  mill  was  in  operation.  These 
shares  have  not  been  made  over  to  me." 

The  PlaintiiF's  objection  was  reserved,  and  the  witness 
proceeded  to  give  his  evidence. 

The  Court  by  their  final  judgment  held  that  the  evidence 
was  admissible.  The  interest  of  the  witness  being  merely 
contingent,  not  absolute,  and  only  went  to  affect  the  credibi- 
li^,  not  the  admissibility,  of  his  testimony. 

Objection  overruled. 

RonsRTsoH,  A.  &  G.  Attomeys  for  Plaintiff. 
Ross  and  Monk,  for  Defendants, 
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BANC  DE  LA  REINE,  )  distRICT  DE   MONTREAL. 

EN   APPEL.  ) 

Présents  :  Rolland,  Panet  et  Aylwin,  Juges. 

C  Macfarlane, AppeUmtj 

<  et 

f  Aimbault  et  al Intimés. 


jQg6: — 1.  Que  dans  l'espdce  d'un 
transport  par  plusieurs  créanciers  d'un 
débiteur,  sans  spéciÂer  le  montant  des 
créances  dont  le  cessionnaire  ne  devait 
payer  qu'une  proportion,  savoir  cinq 
chelins  dans  le  louis,  et  sans  que 
tous  les  créanciers  nommés  aient  sig^é 
l'Acte,  le  cessionnaire  n'est  pas  lié. 


2.  Que  dans  le  cas  de  tel  transport  le 
cédant  ne  peut  exiger  du  cessionnaire 
le  montant  de  la  considéraliona  sans 
mettre  ce  dernier,  en  possession  des 
titres  de  créance  contre  le  débiteur* 


3.  Quant  à  la  validité  de  conventions 
sur  des  sommes  exprimées  en  chiffres 
seulement. 


Held  :•— 1.  That  where  several  cre- 
ditors of  a  debtor  have  transierred  their 
claims  agaiast  him  to  a  third  party, 
without  specifying  in  the  Acte  of  cession 
the  total  amount  of  the  sums  so  trans- 
ferred, the  ceMtiontuiire  being  only 
bound  to  pay  five  shilling;s  in  the  pound 
on  these  sums,  and  without  all  the 
creditors  named  in  the  Acte  hAving 
signed  the  same,  the  cesiionfuUre  is  not 
bound. 

2.  That  in  the  case  of  such  an  assign- 
ment the  cédant  cannot  compel  the 
cemonnaire  to  pay  the  amount  of  the 
consideration  without  putting  the  latter 
in  possession  of  the  titles  against  the 
debtor. 

3.  As  to  the  validity  of  agreements 
based  upon  sums  expressed  in  figures 
only. 


Jugement  rendu  le  17  Janvier,  1854. 

L'action  était  portée  par  l'Appelant,  en  la  Cour  Supérieure 
à  Montréal,  contre  Josephte  Aimbault,  femme  séparée  de 
biens  de  John  Sutherland,  sur  un  acte  de  transport  devant 
notaires,  sous  les  circonstances  suivantes  :  neuf  individus  en 
sociétés  de  commerce,  dont  l'Appelant  était  un,  d'une  part, 
et  l'Intimée  de  l'autre  part,  déclarent  par  l'acte  en  question 
que  le  nommé  John  Sutherland,  mari  de  l'Intimée,  est  endet- 
té aux  parties  en  premier  lieu  nommées,  et  leur  doit  les 
diverses  sommes  mentionnées  en  la  cédule  annexée  au  dit 
acte,  et  mises  en  regard  de  leurs  noms  respectifs,  formant 
ensemble  un  total  laissé  en  blanc  dans  l'acte.  Et  les  dites 
parties  de  première  part  transportèrent  à  l'Intimée,  ce  accep- 
tant, toutes  les  sommes  à  elles  dues  respectivement,  et  portées 
en  la  dite  cédule,  ainsi  que  tous  les  droits,  réclamations  et 
demandes,  qu'elles  pouvaient  avoir  contre  Sutherland  pour 
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les  sofldites  sommes,  subrogeant  l'Intimée  à  cet  effet  dans  tons 
lems  droits,  hypothèques  et  privilèges.  Ce  transport  était 
ainsi  fait  moyennant  cinq  chelins  dans  le  louis,  de  chacune 
des  sommes  ainsi  transportées,  que  l'Intimée  s'obligea  de 
payer  aux  créanciers  susdits  en  quatre  paiements  égaux  de 
Is.  3d.  dans  le  louis,  payables  dans  le  cours  de  douze  mois. 

La  cédule  annexée  à  l'acte  ne  .contenait  que  les  sommes 
en  chiiEres  de  ce  qui  était  dû  à  six  des  créanciers,  et  parmi 
ces  sommes  celle  de  £658  10  9,  en  regard  du  nom  de  l'Ap- 
pelant. Et  c'est  sur  ce  montant  que  l'Appelant,  par  son  action, 
réclamait  de  l'Intimée  £164  12  6,  proportion  qu'elle  s'était 
obligée  de  payer  au  Demandeur  pour  raison  du  susdit  trans- 
port 

La  Défenderesse  plaida  par  exception  que  l'acte  de  trans- 
port en  question  n'énonçait  aucune  somme  comme  étant  le 
montant  dû  à  cette  époque  par  Sutherland  au  Demandeur, 
et  qu'elle  consentait  d'acquérir  à  raison  de  5s.  dans  le  louis, 
que  l'acte  incomplet,  n'avait  jamais  été  complété,  et  n'était 
pas  obligatoire  en  cet  état,  parceque  le  montant  total  dû  par 
Sutherland  n'était  pas  inséré  dans  l'acte,  et  parceque  les 
créanciers  y  nommés,  et  nommément  le  Demandeur,  avaient 
négligé  et  refusé  de  transporter  et  délivrer  à  la  Défenderesse 
tons  les  droits  qu'ils  avaient  contre  Sutherland,  et  que  nom- 
mément le  Demandeur  avait,  à  l'époque  du  dit  acte,  refusé 
de  remettre  à  la  Défenderesse  des  billets  promissoires  pour 
plus  de  £400  sur  lesquels  reposait  sa  créance.  Elle 
alléguait  de  plus  que  par  un  acte  subséquent,  entre  le  Deman- 
deur et  Sutherland,  d'autres  arrangements  furent  pris,  et  par- 
une  contre-lettre  entr'eux,  le  Demandeur  déclara  que  la 
somme  à  lui  due  par  la  Défenderesse  était  incertaine  et 
serait  établie  plus  tard,  après  que  le  Demandeur  aurait  p!erçu 
certaines  sonunes  à  lui  transportées  par  Sutherland. 

Le  Demandeur  répondit  par  une  dénégation  à  cette 
exception. 
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A  Penquète  il  produisit  plusieurs  billets  endossés  par 
Sutherland,  et  dont  les  signatures  furent  admises  par  la  Dô* 
fenderesse. 

La  cause  ayant  été  plaidée  le  jugement  intervint  comme 
suit  : 

^^  The  Court  having  heard  the  parties  &c.,  consideriiig 
that  the  said  Plaintiff  hath  failed  to  establish,  by  legal  evi- 
dence, his  right  to  recover  from  the  said  Defendant  in  the 
present  action  as  stated  in  his  said  action  and  declaration  ; 
and  further,  considering  that  the  deed  of  assignment  on  which 
the  present  action  is  brought  is  incomplete  and  informal,  and 
sets  forth  no  legal  consideration,  by  which  the  said  Defendant 
can  be  held  liable  for  the  stipulation  by  her  entered  into  in 
the  said  deed  ;  and  further,  considering  that  the  said  Plaintiff 
hath  failed  to  establish  by  evidence  any  fulfilment,  on  his 
behalf,  of  the  obligation  by  him  entered  into  with  the  other 
creditors  of  the  said  John  Sutherland,  which  are  in  the  said 
deed  stated  to  be  the  consideration  for  which  the  said 
Defendant  became  bound  and  liable,  as  stated  in  the  said 
action,  doth  dismiss  the  said  action  with  costs,  reserving  to 
the  said  Plaintiff  his  further  recourse  in  the  premises 
according  to  law. 

Dissentiente,  Day,  Justice. 

Le  jugement  est  confirmé  en  Cour  d'Appel. 

Rolland,  Juge  :  La  Cour  ne  peut  que  confirmer  le 
jugement  rendu  par  la  Cour  Inférieure.  Mais  indépen- 
damment des  motifs  qui  y  sont  contenus,  il  se  trouve  dans 
PActe  de  transport  un  défaut  qui  est  fatal  suivant  moi.  Les 
sommes  sont  en  chiffres  qui  ne  font  aucune  preuve,  car  rien 
n'est  plus  aisé  que  d'ajouter  un  autre  chiffre  et  faire  une 
somme  beaucoup  plus  élevée*  Il  n'y  a  aucune  authenticité 
dans  un  Acte  de    cette   espèce.     C'est  là  mon  opinion 
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paiticnHèie  et  individuelle,  et  pour  cette  seide  raison  j'aurais 
dëbonté  l'action. 

BcTHuinB  et  Dunxin,  pour  l'Appelant. 
DftUMMoim,  LoRAHosR  et  DuMiiOP,  pour  l'Intimée. 


SUPERIOR  COURT.— MONTREAL. 
Before  Dat,  Smith  and  Mondblst,  Justices. 


N0.1SS9.  < 


LxNNAN, Plaintiff. 

vs. 
Th£  St.  Lawrenob  aitd  Atlantic 

Raileoad  CoxPAinr Defendants. 


Held  :— That  in  a  contract  of  hiring, 
Iw  wordi  "  your  rémunération  will  be 
at  the  rate  of  4300  p<ir  annum,"  do  not 
(ooftitate  a  hiring  for  one  year,  and 
thit  foeh  contract  is  determinable  at 
the  option  of  either  party. 


Jue6  : — Que  dans  un  contrat  de  lou- 
age d'ouvrage,  les  UMts  "  votre  rému- 
nération sera  au  taux  de  X300  par  an," 
ne  constituent  pas  un  engagement  pour 
un  an,  et  qu'un  contrat  de  cette  espèce 
cesse  au  gré  de  l'une  ou  de  l'autre  des 
parties. 


Judgment  rendered  the  18th  April,  1853. 


This  -was  an  action  brought  to  recover  £75,  the  amount  of 
three  months  salary  for  the  Plaintifl's  services  as  superin- 
tendent of  motive  power  on  the  Railway  of  the  Defendants. 

The  declaration  alleged  the  hiring  of  the  Plaintiff  by  the 
Defendants,  on  the  28th  April,  1851,  at  the  rate  of  three 
hundred  pounds,  per  annum^  the  said  hiring  being,  as  the 
Plaintiff  averred,  for  the  period  of  one  year  from  the  1st  of 
May  then  next,  until  the  1st  May,  1852  :  that  he  thereupon 
entered  upon  and  performed  the  duties  of  his  situation  until 
4e  1st  May,  1852,  and  from  that  day  was  continued  in  his 
employment,  by  tacite  recondudion  or  rehiring,  until  the  1st 
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May,  1853  :  that  on  the  19th  June,  1852,  the  Defendants 
wrongfully  and  without  any  just  cause,  and  without  any 
notice,  dismissed  him  from  their  employment,  and  had  ever 
since  refused  to  receive  hiifi  into  the  same  ;  that  an  action 
had,  in  consequence,  accraed  to  him  to  recover  such  sum  as 
might  now  be  due  to  him  at  the  rate  of  £300  per  annumy  to 
wit,  the  sum  of  £75,  being  the  amount  of  three  months'  wages, 
which  sum  the  Defendants  refused  to  pay.  There  were  other 
counts  setting  up  substantially  the  same  allegations.  By  his 
conclusions,  the  Plaintiff  reserved  his  right  to  recover  the 
salary  to  become  due  to  him  thereafter. 

The  Defendants  by  their  plea  admitted  the  hiring  of  the 
Plaintiff  at  the  rate  of  wages  of  £300  per  annum,  but  denied 
that  there  was  any  yearly  agreement,  or  any  tacite  reconduc- 
tion to  continue  him  from  year  to  year  ;  that,  with  all  their 
other  servants  and  agents,  he  had  received  his  wages  month- 
ly ;  and  that,  in  order  to  avoid  difficulty,  the  Defendants  had, 
through  the  ministry  of  a  notary,  previous  to  the  return  of  the 
present  action,  tendered  him  the  balance  which  would  have 
been  owing  to  him  on  the  1st  July,  he  having  been  paid  pre- 
viously for  all  wages  due,  which  tender  they  now  reiterated, 
with  costs  of  suit  :  there  was  also  a  défense  au  fonds  en  fait. 

Issue  was  joined  by  the  Plaintiff's  answer  and  replication. 

With  his  exhibits,  the  Plaintiff  filed  a  letter  from  Mr. 
Gzowski,  chief  engineer  of  the  railroad,  dated  Montreal,  28th 
April,  1851,  informing  the  Plaintif!  of  his  appointment  as 
superintendent  of  motive  power  and  track  on  the  road,  and 
pointing  out  to  him  the  nature  of  his  duties.  The  last  para- 
graph of  this  letter,  and  which  was  the  only  one  bearing  on 
the  point  in  dispute  between  the  parties,  was  as  follows  : 
"  your  remuneration  will  be  at  the  rate  of  £300  per  annuniy 
commencing  from  the  1st  May,  next." 
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Admissions  were  mutually  given — Ist  of  the  Plaintifl  's 
appointment  in  manner  as  notified  by  Gzowski,  in  his  letter  of 
28th  April,  1851  :  2.  that  the  Plaintiff  had  been  paid  all  that 
was  due  him  up  to  the  piiddle  of  June,  1852  :  3.  that  during 
the  period  of  his  being  in  the  service  of  the  Defendants,  he 
was  paid  monthly  :  4.  that  the  tender  set  up  in  the  Defend- 
ants' plea  was  duly  made  to  the  Plaintiff. 

At  enquetCy  neither  party  called  any  witnesses,  and  the 
case  was  set  down  for  hearing. 

Day,  Justice  :  The  question  is  whether  the  contract  was 
'or  a  year,  or  determinable  at  the  option  of  either  party. 
There  is  no  evidence  except  the  letter  of  Gzowski,  in  thsse 
words  :  ^^  your  remuneration  will  be  at  the  rate  of  £300, 
fît  annunij  from  the  1st  May  next."  The  general  rule  of 
law  in  this  countiy  is,  that  when  parties  engage  in  service, 
the  contract  is  determinable  at  the  option  of  either  party. 
Pothier  goes  further,  and  says,  at  the  option  of  the  party  who 
hires  :  It  is  true,  the  reference  in  the  books  is  to  dameatiquesy 
but  the  same  rule  applies  here.  If  nothing  is  said  as  to  time, 
the  contract  is  determinable  at  the  option  of  either  party.  If 
the  engagement  in  this  case  had  been  specifically  for  a  year, 
we  should  have  had  no  difficulty  in  saying  there  was  a 
Unite  reconduction  for  the  second  year  ;  but  the  terms  of  the 
letter  do  not  justify  this  opinion.  It  would  be  going  a  great 
way  to  say  that  because  a  salary  is  fix^d  at  the  rate  of  so 
much  a  year,  the  engagement  is  for  a  year.  (I) 

The  Plaintiff's  claim,  therefore,  must  be  restricted  to  the 
amount  tendered,  being  the  balance  due  up  to  the  Ist  July, 
and  for  this,  judgment  will  go  in  his  favor.  As  to  the 
Defendants'  plea  of  tender,  we  do  not  regard  it  as  a  plea  of 
tender  at  all.    It  embraces  several  kinds  of  defences,  and 

0)  Troplong,  Louage,  No»  662  anU  Pothier,  then  quoted. 
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prays  for  the  dismissal  of  the  action.    This  is  not  the  way  to 
plead  a  tender,  and  therefore  we  can  take  no  notice  of  it. 

The  following  is  the  Judgment  : 

^^  Considering  that  the  Plaintiff  hath  failed  to  establish  by 
evidence  the  material  allegations  of  his  declaration,  and  more 
especially  the  alleged  contract  for  the  space  and  term  of  a 
year  therein  set  forth,  and  that  it  doth  not  appear  that  any 
other  or  greater  sum  of  money  is  due  to  him,  the  Plaintiff,  for 
his  services  rendered  to  the  Defendants,  than  the  sum  of 
£13  10  0  by  the  Defendants  by  the  acte  of  tender  made  on 
the  14th  August,  1852,  admitted  to  be  due  for  his  salary,  to 
the  1st  July,  1852,  doth  condemn  the  Defendants  to  pay  to 
Plaintiff  the  said  sum  of  £12  10,  0  with  interest  thereon  from 
the  4th  August,  1852,  date  of  service  of  process  in  this  cause^ 
until  actual  payment  and  costs  of  suit." 

Mack,  for  Plaintiff. 

RoBBROVoK)  A.  &  6.  for  Defendant. 


No.  1798. 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Vanfelson,  Justices. 

MuRPBT, Plaintiff. 


vs. 


HvAPP  etal.y Defendants. 


Held  :-^That  an  action  to  accoant 
lies  against  the  curator  to  an  absentee, 
at  the  instance  of  zny  of  the  creditors, 
he  being  the  mandataire  of  all  the  credi- 
tors :  3.  That  in  ^such  a  case,  it  is  not 
necessvy  to  cidl  In  the  absentee  by  ad- 
vertisement, bat  that  service  on  the 
curator  is  sofficient 


Jugé  :— Que  tout  créancier  d'un  ab- 
sent peut  poursuivre  en  reddition  do 
compte  le  curateur  à  cet  absent,  ce 
curateur  étant  le  mandataire  de  tous  les 
créanciers  :  2.  Que  dans  une  semblable 
demande  il  n'est  pas  nécenaire  d'ap* 
peler  l'absent  par  avis  dans  les  journaux, 
mais  que  l'assignation  du  curateur  soflit. 


Judgment  rendered  the  20th  September,  1853. 

In  this  case,  the  Defendants  were  sued  as  well  individu- 
ally as  in  their  capacity  of  curators  in  due  form  of  law 
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appointed    to  Thomas  Sutherland,  fonnerly  of  Montreal, 
giocer,  an  absentee. 

The  declaration  alleged  a  judgment  obtained  by  the 
Plaintiff  against  Sutherland,  in  the  Superior  Court,  on  the 
27th  July,  1852 — that  Sutherland  had  since  become  insolvent 
and  absconded  from  the  Province,  and  that  the  Defendants 
had  been  appointed  curators  to  administer  his  estate  ;  that 
the  Plaintiff  had  caused  an  authentic  copy  of  his  judg- 
ment to  be  signified  to  the  Defendants  who  had  failed 
to  pay  the  same  :  that  the  Defendants  had  in  their  possession 
a  large  sunount  of  money  and  efiects  belonging  to  Suthetland, 
and  had  failed  to  account  to  the  Plaintiff  and  the  other 
creditors  of  the  estate,  or  to  bring  the  money  before  the 
Court  for  distribution,  as  they  were  bound  to  do  :  conclusion 
that  they  be  ordered,  within  a  given  time,  to  render  to  the 
Plaintiff  a  true  and  faithful  account  of  their  gestion  and 
administration  of  the  estate,  emd  to  pay  into  the  hands  of  the 
Prothonotary  of  the  Court  all  monies  belonging  to  the 
estate,  and  that  the  Plaintiff  be  thereupon  collocated  for 
the  amoimt  of  his  judgment,  au  marc  la  livre^  with  the  other 
CTedltors,  and  that  in  default  thereof  the  Defendants  be 
condemned  individually  for  the  amount  of  the  said  judgment, 
with  interest  and  costs. 

The  Defendants  met  the  action  by  a  défense  au  fonds  en 
droity  in  which  they  alleged  :  1.  That  they  were  not  liable  to 
account  to  the  creditors  of  Sutherland,  and  that  as  Curators 
they  were  merely  agents  or  administrators  of  the  property  of 
the  absentee,  and  accountable  to  him  alone  :  2.  That  no 
acticHi  would  lie  without  calling  in  the  absentee  himself, 
either  by  summons,  in  the  usual  way,  or  by  advertisement. 

Per  Curiam  : — The  action  is  properly  brought  by  the  Plain- 
tiff. The  Defendants  in  their  capacity  of  curators  are  the 
mndataires  of  aU  the  creditors  of  the  absentee,  and  as  such 
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they  are  bound  to  account  to  the  Plaintiff.  The  second  ob- 
jection is  als<^  without  foundation.  In  all  matters  connected 
with  their  administration,  the  curators  represent  the  debtor, 
and  a  service  on  them  is  a  good  service,  nor  is  it  necessary 
that  the  absented  should  be  mis  en  cause  by  being  called  in 
by  advertisement  or  otherwise.  (1) 

Défense  au  fonds  en  drait,  dismissed  with  costs:  . 
Judgment  not  motivé. 

Badolbt  and  Abbott,  for  Pliantiff. 

C.  C.  Abbott,  for  Defendants.  •  '^ 


(1)  A  diftinction  is  to  be  obserred  between  the  above  case,  which  is  an 
action  to  account  against  the  curator  of  the  abseuteei  and  that  of  Whitney  vs. 
Brewster,  (1)  which  was  a  direct  action  a^;ainst  the  curator  of  an  absentee, 
to  pay  the  amount  of  the  debt.  On  the  principle  enuntiated  in  the  present  case, 
that  the  curator  is  the  mandataire  of  all  the  creditors,  an  action  lies  a^inst  him 
for  an  account  as  against  anv  other  agent,  but  no  action  lies  directly  i^e^dnst  the 
curator  for  the  payment  of  the  debt,  because,  as  was  held  in  the  case^ited,  the 
Statute  has  appointed  a  special  mode  of  proceeding  against  the  absentiez  himself. 

(1)  3.  L.  C.  Rep.  431. 
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SUPERIOR  COURT— MONTREAL. 
Before  Dat,  Smith  and  Mondslbt,  Justices. 

Macfaklane Plaititifff 


vs. 


N0.M98.  J  WoKBALi. Defendant 

and 
The  Principal  Officers  of  H.  M. 

Orbhtanci:..  . .- TVer^-jaiMi. 


Held:— That  where  a  motion  hat 
be»  improperly  made  to  quash  a  Writ, 
which  mation  hai  been  taken  en  d£ libéré 
tad  dumissedi  the  Defendant  will  not» 
the  fonr  days  allowed  by  the  Sta- 
tnte  I6th  VicL  c.  194,  e.  21 ,  having 
ia  the  meantime  expired,  be  allowed  to 
file  an  Exception  à  la  forme;  and  that 
in  roch  a  case  the  délibéré  does  not 
nupend  the  rule  requiring  all  prelimi- 
wj  pleas  to  be  filed  within  four  days 
«fter  the  return  of  the  Writ. 


Jugé  : — Que  sur  jugement  après  d6li« 
béré  sur  une  motion  pour  déclarer  nul 
(auash')  un  Writ  de  saisie-arrêt»  le 
Défendeur  ne  peut,  après  le  délai 
accordé  par  le  Statut  de  la  16  Y.  c.  194, 
s.  21,  expiré  pendant  le  délibéré,  pro- 
duire une  Exception  à  la  foime  ;  et  que 
dans  tel  cas  le  délibéré  ne  suspend  pas 
la  régie  qui  requiert  (^ue  tous  les  pUi- 
doyers  pTéliminaires  soient  enfilés  dans 
les  quatre  jours  qui  suivent  le  rapport 
de  l'action. 


Judgment  rendered  the  27th  December,  185S. 

Saisie-arrêt  before  judgment,  returnable  24th  October,  1863. 
The  Wiit  summoned  the  Defendant  to  appear  before  the 
"  Justices  of  our  Superior  Court,  at  Montreal." 

On  the  day  after  the  return,  the  Defendant  moved  to  quash 
the  Writ  on  the  ground  that  he  was  not  properly  summoned 
to  appear  before  any  Court,  and  that  the  assignation  to 
appear  before  the  Justices  of  a  Court  was  bad. 

This  motion  was  taken  en  déUbéré^  and  judgment  rendered 
the  18th  December,  dismissing  the  motion,  the  Court 
obserring  that  the  objection  to  the  Writ  could  not  be  taken 
QQ  motion,  but  must  be  urged  by  Exception  à  laforme^ 

Onthe  19th  December,  the  Defendant  filed  an  Exception  à 
^fotme^  based  on  the  informality  in  question.  The  Plain- 
tiff moved  to  reject  this  paper  from  the  record  as  irregularly 
filed,  the  four  days  allowed  by  the  Statute  having  expired. 

DuOToir,  in  support  of  the  motion  ;  referred  to  the  express 
^Pgaage  of  the  Statute,  (1)  which  peremptorily  declares 

0)16Vict,c.l94,i.21, 
7 
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that  no  Exception  à  la  forme  shall  be  reeeived  unless  filed 
within  four  days  of  the  day  of  the  return  of  the  Writ. 

David  and  Ramsay,  contra^  contended  that  the  taking  of 
the  original  motion  en  délibéré  was  suspensive  of  the  rule 
requiring  an  Exception  à  la  forme  to  be  filed  within  four  days, 
and  that  the  delay  within  which  the  Defendant  could  file  a 
preliminaiy  plea,  would  only  count  ixoxa  the  time  that  the 
délibéré  was  discharged. 

MoxDSLST,  Justice  :  The  question  is  as  to  the  Defendant's 
right  to  file  an  Exception  à  la  forme  after  four  days  haVe  elap* 
sed,  when  the  case  has  been  en  déUbéré  on  a  motion.  I 
differ  firom  the  majority  of  the  Court.  In  this  case  the  motion 
was  made  to  quash  within  the  four  days.  This  motion  was 
taken  en  délibéré^  and  was  so  kept  till  the  four  days  had 
elapsed.  The  question  is,  whether  the  délibéré  is  suspensive. 
On  the  other  side  it  is  said  :  1st  That  the  rule  is  a  stringent 
one  ;  2.  That  the  Defendant  ought  not  to  be  allowed  to 
plead  the  same  matter  twice  ;  3.  That  the  Prothonotaiy  had 
no  right  to  receive  the  paper.  I  think  that  the  délibéré  sus- 
pends all  proceedings.  The  record  is  out  of  the  possession 
of  the  parties,  and  in  the  possession  of  the  Court.  I  have 
always  regarded  this  as  an  inflexible  principle,  and  I  cannot 
see  how  it  can  be  otherwise  in  any  well  ordered  system  of 
jurisprudence.  As  to  the  second  poii^t,  I  do  not  think  it  veiy 
sound.  It  does  not  meet  the  question  as  presented.  It  is  not 
because  a  party  has  adopted  a  bad  proceeding  that  he  is  to  be 
deprived  of  the  benefit  of  a  good  one.  As  to  the  third  reason  it 
does  not  in  my  opinion  touch  the  point.  I  think  it  immaterial 
whether  the  Prothonotaiy  received  the  paper  or  not.  I  am  of 
opinion  that  the  delay  could  only  run  after  the  délibéré  was 
discharged. 

Day,  Justice  :  I  agree  with  my  learned  brother  as  to  the 
general  effect  of  a  délibéré  ;  but  from  the  language  of  the 
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Statnte,  I  am  compelled  to  come  to  a  difTcTent  eonelusioa. 
Thia  Statute,  16th  Vict.,  c.  194,  sec.  21,  is  a  sequel  to  the 
legislation  under  the  12th  Vict.,  c.  38,  sec.  26.  This  last 
law  gave  the  Defendant  eight  clear  days  from  his  appeamnce 
to  file  a  plea,  and  a  like  delay  between  all  other  pleadings. 
If  not  filed  at  the  expiration  of  this  delay,  the  opposite  party 
might  demand  the  same,  and  at  the  end  of  three  days,  enter 
a  foreclosure.  By  a  subsequent  clause  the  Court  has  power 
to  extend  these  delays  on  cause  shewiv  This  gave  rise  to 
great  inconvenience,  and  the  matter  was  again  taken  up  and 
disposed  of  by  the  16th  Vict,  c.  194,  the  21st  section  of 
which  is  in  the  following  terras  : — "  Provided  always,  and 
"  be  it  enacted,  that  notwithstanding  any  thing  in  the  25th 
"section  of  the  said  Act  12th  Vict.,  c.  J8,  or  in  any  other 
"  law  contained,  no  Exception  à  laforme^  Exception  Dédina- 
•'  ftwftf.  Exception  DUatoire^  or  other  preliminary  plea,  shall 
^'  be  recrived,  unless  the  same  be  filed  within  four  days  from 
^  the  day  of  the  return  of  the  Writ  or  of  the  filing  of  the 
^  pleading  to  which  such  preliminary  Exception  or  plea  is 
"  opposed  ;  but  the  fact  of  his  having  filed  any  such  prelimi- 
^  naiy  plea  or  Exception  shall  not  preclude  any  party  from 
^  filing,  afterwards,  a  plea  or  pleas  to  the  merits  of  the 
^  cause,  within  the  delay  allowed  by  law  for  the  filing  of 
^  such  pleas  ;  and  such  delay  shall  be  reckoned  from  the 
'^day  of  the  date  of  the  interlocutory  judgment  on  the 
^  preliminary  plea,  or  of  the  withdrawal  of  the  same.''  In 
the  faee  of  language  so  precise  as  this,  shall  we  be  justified 
in  departing  from  the  plain  rule  of  law  here  laid  down  ? 
Itliink  not.  Where  the  language  of  the  law  is  precise, 
Courts  are  bound  to  obey.  This  is  the  doctrine  now 
universally  adopted,  and  it  is  to  be  regretted  that  it  was 
ever  departed  from.  In  the  face  of  this  law,  then,  the  Prothg- 
notaiy  had  no  right  to  receive  the  paper  after  the  four  days 
had  elapsed.     If  the  Defendant  wished  to  be  relieved,  he 

could  only  be  relieved  (if  at  all)  by  the  judgment  of  this 
7* 
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Court.  I  do  not  think  either  that  this  is  a  case  in  which  tho 
Defendant  would,  under  any  circumstances,  be  entitled  to 
relief.  His  motion  was,  in  effect,  an  Exception  à  la  forme. 
He  chose  an  irregular  mode  at  first  of  urging  his  right,  and 
now  he  wants  to  be  allowed  to  do  it  in  another  manner.  I 
would  not  permit  this.  Supposing  he  had  pleaded  by  an  Ex- 
ception à  laforme^  regularly  filed,  and  that  this  pleading  had 
been  rejected  for  some  irregularity,  would  he  afterwards  be 
allowed  to  invoke  this  irregularity  as  a  reason  for  being  per- 
mitted to  plead  the  s^me  matter  again  ?  The  difficulty  is  the 
same  in  one  case  as  in  another.  He  has  raised  the  question 
in  an  improper  manner,  and  cannot  now  be  allowed  to  raise 
it  again.  The  Exception  à  la  forme  must  be  dismissed  with 
costs. 

Smith,  Justice  :  The  Defendant  had  not  two  remedies  : 
He  took  an  improper  course,  and  by  his  own  fault  lost  his 
opportunity  of  filing  an  Exception  à  la  forme 

"  Having  heard  the  parties  by  theircounsel  upon  the  motion 
of  the  Plaintiff  of  the  23rd  day  of  December  instant,  that  the 
paper-writing  purporting  to  have  been  filed  in  this  cause  on 
the  part  of  the  said  Defendant  on  the  19th  instant,  and  styled 
preliminary  plea,/»*  de  no» iwoc^der,  and  docketed  Except- 
ion à  la  formey  be  rejected  from  the  record  of  proceedings  had 
in  this  cause,  having  examined  the  proceedings  and  delibe- 
rated, considering  that  the  said  exception  ought  not  to  have 
been  received  or  filed  after  the  expiration  of  four  days  firom 
the  day  of  the  return  of  the  Writ  and  process  in  the  said 
cause,  doth  grant  the  motion  of  the  Plaintiff,  and  reject  and 
set  aside  the  said  Exception  à  la  forme,  with  costs.  Mr. 
Justice  MoNDELET,  dissenting  from  this  judgment." 

Bethvnk  and  Dunkin,  for  Plaintiff. 
Davip  and  Ramsay,  for  Defend  nt. 
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SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Mondxlxt,  Justices. 

SBressler, Plaintiffs 
vs. 
Bell, Defendant. 

Heid:^Tbat  where  by  Statute  an  I  Jugé  :— Que  dans  l'espèce  d'une  poar* 
iction  8|;ajnrt  a  Custom  House  Officer' suite  contre  un  Officier  de  Douane 
for  illegal  seixure  naust  be  brought 
within  three  months,  the  Court  will 
allow  a  Plaintiffi  who  has  omitted 
an  essential  allegation  in  his  declaration, 
to  amend  his  declaration»  on  payment  of 
costs,  after  the  three  months  have  ex- 
pired. 


pour  saisie  illégale,  et  pour  intenter 
laquelle  le  Statut  a  fixé  un  délai  de 
trois  moia,  le  Demandeur,  qui  a  omis 
un  allégué  essentiel  dans  sa  déclaration, 
peut  obtenir,  après  l'expiration  des  trots 
moid,  la  permission  de  l'amender  eu 
payimt  les  frais. 


Judgment  rendered  the  27th  October,  1853. 


This  was  an  action  of  damages  against  a  Custom  House 
Officer  for  an  alleged  illegal  seizure. 

The  Defendant  filed,  with  other  pleas,  a  defense  en  droiiy 
in  which  he  alleged,  amongst  other  reasons,  that  the  Statute 
10th  and  11th  Vict.  c.  31,  sec.  60,  enacted  that  no  Writ 
should  be  sued  out  against  any  Officer  of  Customs,  for  any 
thing  done  in  the  exercise  of  his  duty,  until  one  calendar 
month  after  notice  in  writing  should  have  been  delivered  to 
him,  or  left  at  his  usual  place  of  abode,  by  the  attorney  or 
agent  of  the  party  who  intended  to  sue  out  such  Writ  or 
process,  in  which  notice  should  be  clearly  and  explicitly 
contained  the  cause  of  the  action,  and  that  no  allegation  of 
any  such  notice  having  been  given,  as  required  by  the  Statute, 
was  contained  in  the  Plaintiff's  declaration. 

Issue  having  been  joined,  the  Plaintiff  afterwards 
moved  to  be  permitted  to  amend  his  declaration,  "by 
**  inserting  therein  immediately  after  the  second  paragraph, 
"  the  following  words  :  that  on  the  22nd  day  of  ApriJ,  1868, 
**  the  Plaintiff  caused  a  notice  in  writing  to  be  delivered  to 
"  the  Defendant,  at  Montreal,  by  his  Attorney,  Chas.  Bidwell, 
*'  Esq.  in  which  notice  was  clearly  and  explicitly  contained 
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<^  the  cause  of  the  action,  kfi.j  in  accordance  with  the  Statute 
^^  in  such  case  made  and  provided,  such  notice  now  produced 
<<  to  be  filed  as  Plaintiff's  Exhibit  No.  1,  the  whole  on 
"  payment  of  costs." 

LoRAVoxR,  contra  ;  contended  that  inasmuch  as  by  the  6tnd 
section  of  the  Statute  all  acticms  against  Custom  House 
Officers,  for  seizures,  are  required  to  be  brought  within  three 
months,  and  inasmuch  as  more  than  that  time  had  expired, 
the*  Plaintiff  ought  not  to  be  allowed  to  amend,  and  that 
such  amendment  was,  in  effect,  allowing  him  to  bring  a  new 
action,  after  the  three  months  limited  by  the  Act  had  expired* 

Day,  Justice  :  Under  ordinary  circumstances,  there  could 
be  no  question  of  the  Plaintiff's  right  to  amend,  but  here  the 
Statute  has  established  a  limitation  to  the  action,  which  has 
expired.  We  were  at  first  disposed  to  attach  some  weight  to 
this  objection,  but  on  further  consideration  we  see  no  reason 
to  depart  from  the  general  rule.  These  short  prescriptions 
êxe  never  regarded  with  judicial  favor,  and  unless  there  be 
something  positive  in  the  law  which  compels  us  to  say  that 
we  cannot  extend  the  right  to  amend,  we  shall  not  be  inclined 
to  refuse  it.  We  see  no  reason  why  the  declaration  should 
not  be  amended  here,  as  in  any  other  case. 

The  following  is  the  judgment  : 

^  The  Court  having  heard  the  parties  upon  the  motion  of 
<<  the  Plaintiff  of  the  19th  October  inst.,  to  be  permitted  to 
«  amend  his  declaration  in  this  cause,  in  the  manner  and  as 
^  stated  in  his  said  motion,  and  also  to  be  permitted  to  file 
*'  the  notice  in  his  said  motion  mentioned  as  his  Exhibit  No. 
^  1,  with  a  list,  having  deliberated  ftc,  doth  grant  the  said 
*'  motion  upon  payment  of  costs,  and  in  consequence  doth 
^'  permit  the  Plaintiff  to  amend  the  said  declaration  in  this 
<*  cause  in  the  meaner  and  as  stated  in  his  said  motion,  and 
"  also  to  file  the  said  motion  as  his  Exhibit  No.  1^  withottt 
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^  piejadiee  to  the  Defendant's  costs  on  the  défeme  en  droit  to 
^  the  action  and  demande  of  said  Plaintiff*" 

BmwxLL,  Attorney  for  Plaintiff. 
LoRAHOSR  and  Dunjlop,  for  Defendant. 


^M^^MMVM^MM^^^><»M^^^<« 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Mondxlst,  Justices. 
'  Clemevt  a  aL, Plaintiffs^ 


N0.2&58. 


vs. 
6e£r, Defendant, 

and 
Pxrrris, Plaintiff  en  diêOfom^ 

vs. 
Drvmhond  et  a/.,  • .  • .  •  •  Defendants  en  désaveu^ 
and 
^  The  said  Clement, •  •  •  Intervening  party. 


Held  :— That  it  û  not  competent  for 
one  of  two  joint  executors  to  bring  an 
action  without  the  consent  of  his  co- 
executor  ;  2.  That  supposing  such 
execBtor  to  proceed  without  the  concur- 
rence of  his  corezecutor,  he  must  do  so 
iahii  own  name  alone. 


Jugé  :— Qu'il  n'est  pas  loisible  à  l'an 
de  deux  exécuteurs  conjoints  de  porter 
une  action  sans  le  consentement  de  son 
co-exécuteur  :  2.  Que  dans  le  cas  où 
tel  exécuteur  procéderait  sans  le  con* 
sentement  de  son  exécuteur  conjoint, 
il  doit  ainsi  procéder  en  sou  nom  aeuU 


Judgment  rendered  20th  February,  1864. 


Action  by  two  executors  of  the  last  will  and  Testament  oï 
one  Amy  Pettis,  to  recover  of  the  Defendant  £100,  and 
interest,  balance  of  purchase  money  alleged  to  be  due  under 
a  deed  of  sale,  made  by  the  Plaintiffs,  in  their  quality  of 
executors. 

With  the  declaration  were  filed  copies  of  the  will  of  Amy 
Pettis,  and  of  the  deed  of  sale. 

On  the  return  day  of  the  action,  which  was  the  7th  April, 
1851,  Pettis,  one  of  the  Plaintiffs,  filed  a  désaveu  upon  the 
action  taken  out  by  Drummond  and  Loranger,  disavowing 
the  proceedings  taken  by  them  in  his  name. 

With  ifae  désa/veu  was  filed  a  special  power  of  attorney  to 
BÎBMMft^  who  appeared  m  attorney  for  Pettis. 
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On  thé  32nd  April,  after  due  notice,  Pettis  came  before 
the  Court,  and  prayed  that  his  désaveu  should  be  declared 
good  and  valid,  and  that  the  pioceedings  of  the  attorneys 
who  pretended  to  have  acted  for  him  should  be  declared  null 
and  void,  with  costs  against  them.  At  the  same  time,  he 
filed  an  affidavit  to  the  effect  that  he  never  directly  or 
indirectly  authorized  the  institution  of  the  action,  that  it 
was  done  contrary  to  his  wishes,  and,  as  he  beUeved» 
contrary  to  the  interests  of  the  estate. 

To  this  désaveu  Drummond  and  Loranger  pleaded  in 
sabstance  :  That  Pettis  and  Clement  had  accepted  the 
office  of  executors,  and  had  joined  in  selling  the  property, 
for  the  price  of  which  the  action  was  brought,  to  the 
Defendant,  and  that  the  balance  now  sought  to  be  recovered 
had  long  been  due:  That  about  the  10th  March,  1851, 
Clement,  who  was  authorized  by  Pettis  to  collect  the  debts 
of  the  succession,  placed  them  in  possession  of  the  will  and 
deed  of  sale,  and  required  them  to  take  out  the  present 
action,  which  they  accordingly  did  :  That  under  these 
circumstances,  they  were  authorized  to  take  out  the  action 
in  the  name  of  both  executors,  and  that  Pettis  was 
without  interest  in  making  the  désaveu  and  that  it  ought  to 
be  rejected  :  They,  therefore,  prayed  its  rejection  with  costs. 

The  answers  to  this  plea  traversed  the  allegation  that 
Pettis  had  no  interest  in  making  the  désaveu^  and  set  up 
special  matter,  to  show  why  the  investment  of  the  £100,  in 
the  hands  of  the  Defendant,  was  safe  and  advantageous  to 
the  estate,  and  ought  not  to  be  distuibed.  Conclusion  for 
the  rejection  of  the  plea,  imd  as  already  prayed  by  the 
désaveu. 

At  the  time  Drummond  and  Loranger  pleaded,  Clement, 
the  other  executor,  the  Plaintiff,  intervened. 

In  his  intervention,  while  alleging  that  Pettis  had  autho- 
rized him  to  collect  the  debts  of  the  succession,  he  distinctly 
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wt  oat  that  Pettis  had  always  refused  to  take  meastures  to 
recover  the  amount  demanded  by  the  action,  and  that  he,  on 
his  refusal,  had  authorized  Dmmmond  and  Loranger  to  insti* 
tote  the  action  in  the  name  of  both  :  that  he  had  a  right  to 
proceed  alone  under  these  circumstances,  and  to  use  the 
name  of  his  co-executor,  and  that  Pettis  had  no  interest  in 
making  the  désaveu^  as  Drummond  and  Loranger  were  fully 
authorized  :  prayed  that  he  be  allowed  to  intervene  as  the 
gar(mt  of  Drummond  and  Lorarger,  and  that  the  désaveu  be 
dismissed  with  costs. 

Day,  Justice  :  This  case  comes  up  on  the  merits  'of  a 
désaveu  filed  by  Pettis,  one  of  the  Plaintiffs.  The  action  out 
of  which  the  désaveu  springs  is  by  two  executors,  to  recover 
the  balance  of  the  price  of  a  piece  of  land  sold  by  them  to  the 
Defendant.  On  the  return  of  the  action,  Pettis  filed  a  désaveu 
of  the  attorneys.  The  Defendants  en  désaveu  met  this  pro- 
ceeding by  stating  that  they  were  employed  by  Clement, 
the  other  Plaintiff,  who  was  authorized  by  Pettis  to  collect 
the  debts  due  to  the  estate,  and  that  moreover  they  had  a 
right  by  law  to  make  use  of  the  name  of  the  co-executor  in 
order  to  bring  the  present  action.  The  Defendants  en  désaveu 
have  failed  to  show  any  authority  from  Pettis,  which  would 
authorize  Clementto  bring  the  action,  other  than  the  authority 
of  law  -which  they  invoke.  The  questions,  therefore,  art 
reduced  to  naked  questions  of  law  :  Lis  it  compcitent  for 
one  of  two  joint  executors  to  bring  an  action  without  the 
consent  of  his  co-executor  :  2.  Supposing  such  action  to  be 
bzought,  can  he  make  use  of  the  name  of  his  co-executor,  or 
must  the  action  be  brought  in  his  own  name  alone  ?  On  the 
first  point  the  opinion  of  the  Court  is,  that  it  is  not  competent 
for  one  of  two  executors  to  bring  an  action  without  the 
coneurrence  of  his  co-executor.  The  rule  of  the  common 
law  as  laid  down  in  Story,  (1)  is  unambiguous  on  this  point, 

(1)  Story  on  Agucjr,  Not.  A2, 43  et  tcq. 
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That  rale  is,  that  where  amhoritj  is  given  to  two  or  moie 
persons  to  do  an  act,  they  must  all  concur  in  doing  it.  Tlie 
same  strictness  in  the  construction  of  the  language  of  the 
authority,  prevails  in  the  civil  law.  (S)  The  authorities  esta* 
blish  the  liability  of  executors  to  account  solidairemetU  for 
their  gestion,  and  as  a  necessary  consequence  that  tfaey  must 
act  conjointly,  for  the  law  would  not  hold  them  liable  so/t* 
dairemerUj  if  one  of  them  could  make  use  of  the  name  of  the 
other  to  act  in  opposition  to  his  wishes.  But  if  it  were  possible 
for  an  executor  to  proceed  without  the  concurrence  of  his  co- 
executor,  he  would  have  to  do  so  in  his  own  name  alone,  and 
not  drag  his  con;oin^  into  the  cause  against  hisWilL  On 
both  points,  therefore,  the  Court  is  of  opini<m  that  the  d^a^m 
must  be  allowed. 

The  Judgment  of  the  Court  is  as  foUowis  : 

**  The  Court  having  heard  the  parties,  as  well  upon  the 
^'  demande  en  désaveu^  as  upon  the  merits  of  the  inter- 
'^  vention  made  and  filed  in  this  cause  by  the  said  Chauncey 
^^  Clement,  having  examined  the  proceedings,  &c.,  adjudging 
^^  upon  the  demande  en  désaveu^  considering  that  the  Plaintiff 
^<  en  désaveu  hath  established  the  material  allegations  of  hia 
**  declaration  en  désaveu^  and  that  it  doth  not  appear  that  he 
^*  at  any  time  authorized  the  said  Chauncey  Clement  to 
^*  institute  the  said  action,  or  to  instruct  and  retain  the  said 
<*  Defendants  en  désaveu  for  that  purpose,  and  considering 
•*  that  he  the  said  Chauncey  Clement,  as  executor  jointly  with 
^^  the  said  Plaintiff  en  désaveu  of  the  last  will  and  testament  of 
^^  the  late  A.  Pettis,  in  the  said  declaration  mentioned^ 
"  instituted  the  said  action  in  the  manner  and  form  as  he  hath 
'^  done,  without  the  consent  and  against  the  will  of  his  co- 
^' executor,  the  said  Plaintiffs  désaveUy  doth  maintain  the 
^*  said  démveuy  and  order  and  adjudge  all  proceedings  taken 

(2)  Pothieri  Mandat,  No.  63  :— Domat,  lib.  1,  tit.  16,  sec.  3  :— Merlin,  Rep. 
vbOk  Esee.  Teft  :^TroploDg,  Mandat,  Nos.  406*6  :-^8  BcMtfjdn,  p.  fSf^  Ré. 
70:— N.  Deniaartvbo.  Kxec.  Teat  :»Ibid.  vbo.  Désaveu,  p.  MS|  No»i>^ 
Srakine'i  Institutes  of  the  Law  of  Scotlud,  lib.  3, 1 4,  N<  M. 
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^  by  die  taid  Défendants  m  déêa$>m^  <»  behalf  of  tbe  Imià 
''  Plaintiil  en  désaveu  m  this  cause,  to  be  null  and  Toid^  with 
"  costs  of  the  said  demande  en  désaveu  against  the  said  Defend^ 
^'  ants  en  désaveu  :  and  the  Court  adjudicating  upon  the 
'*  intervention  of  the  said  Chaunoey  Clement  doth  dismiss 
^the  said  intervention  with  costs;  and  die  Court  doth 
^^  condemn  the  said  Chauncey  Clement,  as  garant  of  the  said 
^  Defendants  en  désaveu^  to  warrant  and  guarantee  and 
"indemnify  the  said  Defendants  en  désaveu  of  the  con* 
'^  sequences  of  the  present  judgment  as  to  costs." 

BAircaorr,  for  Plaintiff  e»  désaveu. 

DuHLOP,  for  Defendants  en  désaveu. 

DouTu:,  for  Intervening  party. 

COURT  OF  QUEEN'S  BENCH.  VnTTTTRTrr 
Appbai.  Siuk.  \  QUEBEC. 

Before  Rolland,  Panxt,  Atlwijt  and  MovnxLxr,  Justices. 

C  C  Asn Plaini^y^AppeUant^ 

}  and 

(  GoLDSMiD  et(U Defendants  J — Respondents. 

Bf\d  :— That  a  Polic/of  losnranee, 
étÊcnhin^  ibe  premises  as  a  house 
bounded  in  rear  by  a  stone  building  co- 
vernf  with  tin,  and  by  a  yard,  in  which 
yvd  there  was  being  erected  a  first 
class  store,  which  would  communicate 
with  the  butJding  insured,  is  not  incor- 
rect, and  not  null,  although  it  was  proved 
that  there  was  between  the  house  and 
stone  buildinfc»  a  brick  building,  covered 
with  ihinglfls,  rommuoiraling  to  both 
by  doors,  inasmuch  as  the  omission  of 
mentioDing  such  doors  in  the  description, 
was  not  proved  to  have  been  a  fraudulent 
conceal mant,  and  inasmuch  as  it  was 
not  established  that  the  fire  had  been 
•ccaaioned  and  had  extended  by  means 
of  such  aper  ures.  The  judgment  of  the 
teperior  Court,  affirming  ttie  contrary 
doetiiiie  reversed.  (1) 


Jngé  :•— Qu'une  police  d'ataorancê» 
décrivant  la  propriété  assurée  comme 
une  maison  bornée  en  profondeur  par  un 
hangar  en  pierre  couvert  en  fer-blanc,  et 
pitr  une  cour,  où  l'on  construit  un  hangar 
de  première  classe  uni  communiquera 
avec  la  maison  awnrée,  n'eat  pas  incor- 
recte ni  nulle,  quoiqu'il  iùt  prouvé, 
((U'entre  la  maison  et  19  hangar  il  y  avait 
un  autre  bâtiment  couvert  en  bardeaux, 
communiquant  par  des  portes  aux  deux 
autres  bâtiments,  en  autant  que  i'omia* 
sion  de  mention  de  telles  portes  dans  la 
description,  n'était  pas  prouvée  être 
une  suppresaion  IrauduleuK,  et  en 
autant  qu'il  n'était  pas  établi  que  le  feu 
s'était  communiqué  et  étendu  au  moyen 
de  ces  ouvertures.  Le  jugement  de  la 
Cour  Supérieure,  affirmant  la  doetdne 
contraire,  infirmé. 


Judgment  18th  day  of  January,  1854. 

This  action  was  brought  by  the  PkdntHf  against  tiie 
Dirfsndimts,  an  English  lasuranoe  Company,  oanying  on 

(i}2L.c.B.ip.aoo. 
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business  at  Quebec,  under  the  name  of  ^^The  Globe  Insurance 
Company,"  upon  a  Policy  of  Insurance,  dated  the  tlst  day 
of  June,  1850,  reciting  therein  that  the  Plaintiff  had  paid  to 
the  Defendants,  for  piemium,  to  the  30th  day  of  May,  1861, 
£11,  for  carpenters  at  work,  £1,  and  for  policy,  ds.,  (the  said 
sum  of  £11  to  be  paid  yearly  during  the  continuance  of  the 
said  policy,)  for  the  insurance  from  loss  or  damage  by  fire  to 
the  amount  of  £1000  currency,  on  goods  and  merchandizes^ 
contained  in  a  building  three  stories  high,  and  a  garret,  built 
with  stone  and  covered  toith  tin,  clapboarded  on  one  side, 
oumed  by  the  Semrairy  of  Qwbec,  and  occupied  by  the  assured 
as  a  dry  goods  store  and  dwelling ,  and  by  James  Hazlett, 
as  a  grocery  store  and  dwelling,  situate  in  Fabrique  street, 
Upper  Town,  Quebec,  forming  the  comer  of  Hope  street  and 
Fabrique  street,  bounded  on  one  side  by  a  similar  class  house, 
occupied  by  J.  S.  Auld,  saddler,  and  in  rear  by  a  stone  buildings 
covered  urith  tin,  occupied  by  the  assured  as  a  store,  stable,  and 
coach'hou^e,  and  by  a  yard,  in  which  yard  there  was  being 
erected  a  first  class  store,  which  would  communicate  with  the 
building  assured  ;  {carpenters  allowed  to  be  at  work  for  one 
month.) 

The  Plaintiff  alleged,  that  on  the  27th  day  of  July,  1860| 
there  were  in  the  said  building  goods  to  the  full  amount 
insured,  and  that  on  the  same  day  the  said  building  was 
destroyed  by  fire,  and  the  Plaintiff  sustained  a  loss  to  the 
amount  of  £449  10$.  8d.  The  Plaintiff  further  alleged  a 
compliance  on  his  part  with  the  conditions  set  forth  in  the 
policy,  and  concluded  for  the  sum  of  £475,  With  interest  and 
costs. 

To  this  Action  the  Defendants  pleaded,  lo.  that  the  pre] 
mises  insured  were  improperly  and  insufficiently  described 
in  the  Policy  of  Insurance,  and  2o.  that  the  Plaintiff  had  had 
carpenters  at  work  alter  the  1st  day  of  July,  1850,  to  wit, 
after  the  month  allowed  him  to  have  carpenters  ^t  work  had 
expired.  The  plea  is  as  follows  : 
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Ist — ^That  the  house  and  premises^  wherein  the  goods^ 
wares  and  merchandize  were,  were  fraudulently  described 
and  represented  by  the  Plaintiff  as  bounded  in  rear  by  a 
stone  building  covered  with  tin,  and  oc9upied  by  the  PlaintilT 
as  a  store,  stable  and  coach-house,  and  so  described  in  the 
Policy  of  Insurance,  whereas  in  truth  and  in  fact  the  said 
house,  wherein  were  contained  the  said  goods,  wares  and 
merchandize,  was  bounded  in  rear  by  a  stone  store  covered 
with  wood,  in  which  said  last  mentioned  store  the  fire, 
which  consumed  the  house  wherein  the  said  goods,  wares 
and  merchandize  so  insured  were,  originated,  and  commu- 
nicated from  the  said  store  to  the  said  house,  by  means  of  a 
door  or  communication  between  the  said  last  mentioned 
store  and  the  said  house,  which  said  door  or  communication 
was  falsely  and  fraudulently  omitted  to  be  mentioned  by  the 
said  Plaintiff  to  the  said  Defendants,  before  and  at  the  time 
of  effecting  the  insurance  by  him  mentioned  in  his  declaration 
in  this  cause.  That  by  means  of  such  fraudulent  represent- 
ations and  suppressions,  the  said  Plaintiff  hath  no  right  of 
action  against  the  said  Defendants  for  the  supposed  loss  and 
damage  in  the  declaration  mentioned. 

2.  That  the  said  stone  store,  so  covered  with  wood, 
communicated  by  means  of  a  door  or  aperture  with  a  certain 
other  stone  store  in  the  yard,  which  said  communicati3n  was 
falsely  and  fraudulently  suppressed  by  the  Plaintiff,  and  whol- 
ly omitled  to  be  mentioned  to  the  Defendants  by  him,  the 
Plaintiff,  before  or  at  the  time  of  effecting  the  insurance  by  him 
aDeged  in  and  by  his  declaration  in  this  cause,  and  which 
door  or  aperture  and  communication  materially  enhanced, 
altered  and  increased  the  risk  so  alleged  by  the  Plaintiff  to 
have  been  assured  by  the  Defendants,  in  and  by  his  declara- 
tion ;  and  further  that  the  fire  which  is  supposed  to  have 
caused  loss  and  damage  to  the  Plaintiff,  as  stated  by  him  in  his 
declaration,  originated  in  and  about  the  said  door,  aperture 
or  communication  between  the  said  stores,  and  communicated 
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from  fhe  one  store  to  the  other  by  or  through  the  door, 
aperture  or  communication  last  aforesaid,  and  from  thence 
to  the  house  wherein  the  said  goods  wares  and  merchandize 
were.  That  by  means  of  such  fraudulent  suppression  as 
aforesaid,  the  said  PlaintifThath  no  right  of  action  against  the 
Defendants  for  the  supposed  loss  or  damage  so  alleged  to 
have  been  sustained  by  him. 

9.  That  in  and  by  the  insurance  effected  by  the  Plaintiff 
with  the  Defendant,  he,  the  said  Plaintiff,  was  allowed  and 
authorized  to  have  carpenters  at  work  for  one  month,  to  wit, 
np  to  the  first  day  of  July  then  next.  That  the  Plaintiff  was 
bound  for  such  permission  to  pay  an  extra  premium,  which 
premium  he,  the  said  Plaintiff,  did,  before  and  at  the  time  of 
effiscting  his  insurance,  pay,  but  that  the  Plaintiff  long  after 
the  said  finrt  day  of  July,  and  up  to  and  at  the  time  of  the 
said  fire,  had  carpenters  engaged  at  work  in  and  about  the 
said  house  and  premises,  wherein  the  goods,  wares  afid 
merchandize  so  insured  as  aforesaid  were  ;  and  that  the  said 
Plaintiff  wholly  failed  to  obtain  permission  from  the  Defen- 
dants to  have  carpenters  working  thereat  after  the  said  first 
day  of  July,  and  failed  to  pay  the  usual  and  customary  pre- 
mium to  the  Defendants  for  such  additional  risk  ;  by  means 
whereof  his  insurance  became  void,  and  the  risk  assured  and 
taken  by  the  Defendants  came  to  be  and  was  enhanced, 
altered,  changed  and  much  increased,  by  means  of  which 
said  premises,  the  Plaintiff  hath  no  right  of  action  against  the 
Defendants  for  his  said  supposed  loss  and  damage. 

4.  That  before  and  at  the  time  of  effecting  the  insurance 
mentioned  in  the  Plaintiff's  declamtiou  in  this  cause,  he,  the 
Plaintiffj  represented  and  undertook,  that  the  store  then 
building  in  the  yard,  should  and  would  be  erected  and 
finished  on  or  before  the  first  day  of  July  then  next,  where- 
upon the  Defendants  authorized  and  allowed  the  Plaintiff  to 
employ  caipenters  at  work  for  one  month,  but  that  the  said 
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flore  was  not  so  erected  end  finished  by  or  before  the  first 
day  of  Jtily  then  next,  but  on  the  contrary  long  after  the  said 
first  day  of  Jnly,  and  down  to  and  at  the  time  of  the  fire 
alleged  in  and  by  the  declaration  in  this  cause,  the  Plaintiff 
had  carpenters  at  work  at  the  said  store  employed  in  and 
abont  the  erection  and  completion  of  the  same  ;  by  means  of 
which  premises  the  Plaintiff  hath  no  right  of  action  against 
the  said  Defendants,  for  the  supposed  loss  and  damage 
mentioned  in  his  declaration  in  this  cause. 

After  issue  had  been  joined  on  this  plea,  and  after  an 
cnrder  for  a  trial  by  Jury,  the  Plaintiff  and  Defendants  admit- 
ted the  execution  of  the  Policy,  that  on  the  27th  July,  1850, 
the  building  containing  goods  insured  was  destroyed  by  fire, 
and  that  the  Plaintiff  within  fifteen  days  delivered  in  his 
aecoont,  fcc. 

Under  the  new  Jury  law  (1)  it  became  the  duty  of  two 
Judges  to  settle  the  questions  that  were  to  be  put  to  the  jury, 
upon  the  issues  raised  by  the  parties,  and  this  was  done 
by  submitting  to  the  jury  the  following  questions  : 

1.  What  was  the  value  of  the  goods,  wares  and  merchan- 
dise, of  and  belonging  to  the  Plaintiff,  insured  by  the  Policy, 
alleged  in  the  Plaintiff's  declaration,  which  were  destroyed 
by  the  fire  which  occurred  on  the  27th  July,  1850,  in  the 
biulding  described  in  the  said  Policy  ? 

2.  What  is  the  amount  of  the  damage  and  loss  sustained 
by  the  Plaintiff  on  the  goods,  wares  and  merchandize 
innued  by  the  aforesaid  Policy,  which  were  saved  from  the 
said  fire  ? 

S.  Was  the  description  given  by  the  insured  of  the  aforesaid 
building,  containing  the  said  goods,  wares  and  merchandize, 

conect  ?  If  not,  in  what  particular  was  it  incorrect  ? 

^  -  I  ..II    — — - — — — - 

(1)  14th  and  15th  Vict.,  c.  89. 


112 

4.  WoB  there,  at  the  time  of  the  afcceflaiâl  fiie,  a  door  or 
aperture  communicating  between  the  stone  store,  given  as  a 
bomidary  in  the  said  Policy,  and  another  store  in  the  yard, 
in  the  rear  of  the  said  building  ?         ^  ;  . 

5.  Was  the  fire  communicated  from  one  of  the  said  stores 
to  the  other,  through  this  door  or  aperture  f 

6.  Did  this  door  or  aperture  alter  or  increase  the  risk  in 
the  said  Policy  contained  ? 

7.  Was  the  store,  in  progress  of  erection  at  the  time  the 
said  Policy  was  subscribed,  finished  and  completed  at  the 
time  the  said  fire  took  place  ? 

At  the  trial,  the  following  facts  were  proved  : 

"  There  was  a  brick  store  extending  from  the  house 
^*  insured  to  the  stone  hangar,  at  the  extremity  of  the  yard. 
"  This  brick  store  was  covered  with  shingles  ;  there  was  a 
"  communication  door  from  the  house  in  Fabrique  street  for 
^^  this  store,  both  from  the  ground  fiat  and  second  fiat.  There 
^^  was  a  communication  door  between  this  store  and  stone 
*^  hangar,  in  the  lower  flat.  The  carpenters  had  been  at  work 
^*  the  day  of  the  fire,  at  the  new  building  in  the  yard,  which 
^^  was  in  course  of  erection.  The  new  store  in  progress  of 
"  erection,  in  the  yard,  was  constructed  of  brick.  The  last 
^.^  day  that  a  carpenter  had  been  at  work  on  these  premises 
^<  was  on  the  day  previous  to  the  fire,  he  put  up  some 
^^  trimmings  to  the  inside  part  of  the  door,  these  trimjnings 
"  were  made  in  the  stone  hangar.  The  carpenters*  work, 
^^  with  the  exception  of  this,  had  been  finished  three  weeks 
*'  before.  The  trimmings  were  three  boards,  one  at  each 
"  side  of  the  door,  and  one  at  the  top,  yrhich  is  called  the 
^^  lining,  which  were  nailed  up,  and  was  a  work  of  about 
^^  fifteen  minutes,  these  are  the  boards  which  were  made  at 
^^  the  stone  hangar  below.    The  house  communicated  with 
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^  a  brick  store  covered  with  shingles,  and  this  brick  store 
"  commnnicated  again  with  a  stone  store  covered  with  tin« 
^  Communication  doors  between  different  buildings  form  an 
^  essential  ingredient  in  estimating  premium  of  insurances 
^  on  buildings,  and  do,  of  course,  increase  the  risk.  Stables 
''are.  considered  as  additional  rbks,  and  an  additional 
'^  premium  is  charged  for  them,  and  the  circumstance  of  a 
''  stable  communicating  with  a  dwelling  house  does  deci- 
''  dedly  create  an  additional  risk.  The  fire  in  question  origi- 
'*  nated  in  the  stone  hangar." 

Duval,  Justice,  charged  the  Jury,  and  they  returned  the 
ibllowing  verdict  : 

1.  ^^  The  value  of  the  goods  and  merchandize  belonging 
to  Plaintiff,  insured  by  the  Policy  of  Insurance  in  this  cause 
mentioned,  destroyed  by  the  fire  in  question,  is  of  £389  16s. 
4d  currency,  from  which  sum  must  be  deducted  £20,  leaving 
£S62  16s.  4d.  currency. 

2.  The  amount  of  the  loss  sustained  by  Plaintiff  is  £61 
148.  8d.  currency,  and  £5  costs,  incurred  in  the  valuation  of 
thesaid  goods. 

3.  Yes. 

4.  Tes  ;  there  was  a  door,  as  mentioned  in  this  question. 

5.  The  fire  originated  in  the  brick  building  in  the  rear, 
idjoining  the  stone  hangar,  and  we  are  of  opinion  that  the 
file  communicated  from  one  of  the  said  hangars  to  the  other 
by  the  door  above  mentioned. 

6.  The  door  increased  the  risk  as  stiptdated  in  the  said 
Policy  of  Insurance. 

7.  The  said  hangar  was  not  complete  and  finished  when 
the  fire  that  destroyed  the  goods,  on  the  26th  July,  1850,  took 
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place  ;  there  were  no  carpenters  employed  in  the  building 
where  the  goods  were,  when  the  fire  broke  out.'* 

The  difficulty  presented  by  this  verdict  was,  the  apparent 
contradiction  between  the  3d  answer  and  the  4th  and  6th 
answers. 

The  Plaintiff  moved  for  judgment,  pursuant  to  this  verdict, 
which  motion  was  overruled,  and  the  judgment  was  in  favor  of 
the  Defendants,  as  follows  : 

BowKif,  Chief  Justice,  Duval  and  Meredith,  Justices  : 
The  Court  having  seen  and  examined  the  proceedings  had 
and  of  record  in  this  cause,  more  particularly  the  verdict 
of  the  jury  in  this  cause  recorded,  and  having  heard  the 
parties  by  their  Counsel  respectively,  upon  the  PlaintifPs 
motion,  that  judgment  be  rendered  pursuant  to  said  verdict  ; 
considering  that,  by  the  verdict  in  this  cause  rendered,  it  is 
established  that  at  the  time  the  building  mentioned  in  the 
Policy  of  Insurance,  alleged  and  in  part  recited  in  the 
declaration  in  this  cause,  as  containing  the  goods,  wares  and 
merchandize  insured  by  the  Plaintiff,  was  destroyed  by  fire, 
there  was  a  door  commanicating  between  the  stone  store 
given  as  a  boundary  in  the  said  Policy,  and  another  store  in 
the  yard  in  rear  of  the  above  mentioned  building,  which  fact 
was  not  disclosed  to  the  Defendants  by  the  Plaintiff  ;  consi- 
dering that,  by  the  said  verdict,  it  is  further  established,  that 
the  said  door  increased  the  risk  in  the  said  Policy  stipulated, 
and  that  by  reason  thereof  the  said  Policy  is  void  ;  consider- 
ing also,  that  the  Policy  described  the  house  containing  the 
goods  insured  as  bounded  by  a  yard,  at  the  extremity  of 
which  was  a  stone  hangar  covered  with  tin,  whereas  the 
evidence  established  that  between  the  stone  hangar  and  the 
house  there  was  a  brick  building  covered  with  wood,  com- 
municating with  both,  of  the  existence  of  which  building  no 
mention  was  made  in  the  Policy,— doth  dismiss  the  action  of 
the  Plaintiff  with  costs. 


From  tbU  Jtidgm^nt  the  Plaintiff  af^aled,  and  obtained 
a  mYCTsal  of  thç  same.  The  following  remarks  of  the  Judges 
wiU  show  the  ground  of  this  reversal* 

MovDBUET,  C,  Justice  :  The  first  consideration  here,  is 
whether  the  AppelUant  should  have  had  a  judgment  in  his 
ia?or,  on  the  special  verdict  or  finding  of  the  Jury  in  the 
Court  below,  or  whether  the  Court  below  came  to  a  right 
conclusion  in  dismissing  his  ease,  and  that  upon  a  motion 
which  was  that  of  the  Plaintiff  for  a  judgment  on  the  verdict 
or  finding  of  the  Juiy. 

On  the  first  point,  I  have,  after  much  and  veiy  serious 
reflection,  satisfied  my  mind,  that  the  Plaintiff  was  entitled 
to  what  he  has  been  refused,  that  is  to  say,  a  judgment  on  the 
finding  of  the  Jury,  for  the  sura  he  the  Plaintiff  prayed  for  in 
ÏÎB  motion.  I  hold  the  finding  of  the  Jury,  to  be  a  verdict, 
not  a  general  verdict;  as  heretofore,  but  a  special  one,  that  is, 
a  new  mode,  a  series  of  special  answers  to  special  questions, 
which  has  not  wrested  firom  the  Jury,  their  right  to  decide 
npon  the  fact,  such  verdict  is  not  the  special  verdict  exactly 
as  known,  understood  and  carried  out  in  England,  it  is  a 
modus  operandi  via  generis  here,  which  the  Legislature,  by 
means  of  one  word,  special^  has  introduced  into  the  doings  of 
tile  Jury,  without  destroying  its  essential  attribute,  right 
and  power,  as  a  Jury.  The  Jury  answer  questions  which  the 
law  has  thrown  upon  the  Judges  the  difficult,  cumbrous  and 
responsible  duty  of  shaping.  In  this  case,  the  Jury  having 
affirmed  as  to  the  description  being  correct,  and  negatived  as 
to  the  fire  having  communicated  through  a  door  which  so 
mach  has  been  said  about,  can  we  not  reconcile  these  answers 
with  that  which,  in  the  abstract^  bears  upon  the  increase  of 
the  risk  resulting  from  the  door,  (which  of  course,  must  be 
the  case,)  by  saying,  that  this  want  of  mention  of  the  door,  in 
the  policy,  cannot  and  ought  not  to  avail  the  insurers,  inas- 
much as  it  does  not  appear  firaudulently  to  have  been  con* 
8* 
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cealed,  but  merely  not  mentioned.  It  is  my  opinion  we  aie 
justified  and  safe  in  so  doing,  and  for  that  reason  I  should 
give  the  Plaintiff  his  Insurance. 

Were  the  above  considered  as  not  strictly  true,  and  conclu- 
sive, I  vronld  call  to  my  assistance  another  consideration, 
which  is,  that  the  Jury  have  evidently  joined  in  favor  of  the 
Plaintiff,  in  the  Court  below.  Whatever  irregularity  there  may 
have  been  in  some  of  the  proceedings,  it  is  not  the  less  cer- 
tain that  the  opinion  of  the  Jury  was  in  favor  of  the  Plaintiff, 
and  this  they  have,  by  their  verdict,  unanimously  recorded. 

I  feel  that  an  objection  is  at  hand  ;  the  Jury  have  not 
determined  the  question  of  fraud  and  concealment,  which 
was  a  part  of  the  Defendant's  plea  or  Exception. 

This  is  true  to  a  certain  extent,  unless  it  be  said,  that 
having  awarded  a  certain  amount  as  his  just  claim  against 
the  Defendants,  the  Jury  have  decided  there  was  no  fraud. 

But  granting  as  I  am  free  to  do  it,  that  this  is  not  a  satis- 
factory answer,  and  that  at  the  time  the  articulation  de  faii 
was  regulated  by  the  Judges,  and  at  the  trial,  the  questicm 
of  fraud  and  concealment  was  lost  sight  of,  not  taken  into 
account,  and  that  the  Jury  did  not  find  upon  that,  because  no 
questions  were  put  to  them  in  regard  to  that,  what  is  the 
consequence  ? 

To  arrive  at  a  satisfactoiy  result,  I  think  it  suffices  for  one  to 
reflect  a  little,  and  finding  that  the  Defendants,  after  the  ar^cu2- 
ation  défait  had  been  arranged,  the  trial  had,  and  no  motion 
made  to  set  the  verdict  aside,  and  for  a  new  trial,  that  the  De- 
fendants are  doubly  to  be  shut  out  of  any  advantage  that  might 
avail  them  otherwise — 1st.  They  have  virtually  assented  to  all 
that  ;  2d.  They  may  fairly  be  presumed  to  have  either  aban* 
doned,  or  not  have  been  desirous  of  insistingon,  that  partof  their 
case,  I  mean  fraud  and  concealment.    Then  they  have  com» 
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pleted  what  was  imcomplete,  regularized  what  was  imgtdar, 
and  covered,  as  often  is  done,  nullities  which  had  they  in 
doe  time  availed  themselves  of,  would  veiy  probably  have 
been  fatal  to  the  Plaintiff  :  these  reasons  have  led  roe  to 
the  conclusion  that — 

lo.  The  Plaintiff  should  have  had  judgment  on  the  verdict. 
So.  That  the  Court  below  was  wrong  in  not  giving  him 
jQdgment. 

So.  That  the  judgment  is  wrong,  the  Court  having  dis- 
miflsed  the  action  contrary  to  the  verdict  of  the  Jury. 

4o,  That,  in  the  absence  of  a  motion  to  that  effect,  it  ought 
not  to  have  dismissed  the  action. 

5th.  That  we  should  not  confine  ourselves  to  say  to  the 
Plaintiff  that  he  cannot  appear  to  have  been  wrong  in  the 
opinion  of  the  Jury,  but  that  the  judgment  should  be  a 
confirmation  of  the  finding  of  the  Jury,  or  rather,  the  carrying 
out  of  the  verdict  of  the  Jury. 

I  therefore  opine  for  the  reversal  of  the  judgment  of  the 
Court  below,  and  for  a  judgment  in  favor  of  the  Plaintiff. 

RoLLAKD,  Justice  :  The  action  is  founded  upon  a  Policy 
of  Insurance,  which  must  be  carried  out  in  good  iaith, 
ascording  to  the  law  of  the  land,  which  in  this  particular  is  the 
law  of  France,  although  the  English  rules  of  evidence  are  to 
be  applied  to  this  cause.  This  is  a  contrat  alécUoire^  and 
it  must  be  carried  out  in  good  faith.  The  Defendants  have 
pleaded  dd  and  fraud,  to  wit  :  a  fraudulent  concealment  in 
the  description  of  the  premises  insured,  by  not  mentioning 
the  existence  of  a  door,  as  appears  by  the  pleadings.  This 
plea  was  good,  if  made  out.  In  England,  this  omission  by 
itself  might  have  been  fatal,  but  in  our  system  it  required 
proof  of  deception  and  fraud,  and  a  further  proof  that  by  this 
door  the  fire  bad  extended  and  that  it  had  increased  the  loss. 
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If  the  doctrine  contended  for  by  the  Respondents  were  main** 
tained,  no  assured  would  be  safe  ;  one  might  pay  premiums 
for  years,  and  if  a  fire  occurred,  he  would  be  met  by  a  plea 
setting  out  all  manner  of  trivial  discrepancies  in  the  descrip- 
tion. 

The  question  was  not  put  to  the  Jury  whether  there  had 
been  a  fraudulent  concealment  or  deception  in  the  descrip- 
tion :  and  there  is  not  a  word  of  proof  to  that  effect.  Quite 
the  contrary,  it  does  appear  that  the  description  was  prepajced 
by  the  agent  of  the  Respondents. 

Therefore,  the  Court  are  unanimous  in  reversing  the 
judgment,  three  of  the  Judges  are  for  giving  a  judgment  in 
favor  of  the  Plaintiff,  Mr.  Justice  Aylwikt,  being  of  opinion 
the  case  should  be  sent  back  to  be  tried  before  another  Jury. 

Pajtet,  Justice  :  I  concur  in  the  reversal  of  the  judgment  (1) 

Aylwin,  Justice  :  I  am  of  opinion  that  the  case  should 
be  sent  back  to  the  Court  below  to  be  tried  again  before 
another  jury,  inasmuch  as  a  material  point  put  in  issue  by  the 
pleadings,  to  wit  :  fraud  and  concealment  in  the  description 
of  the  premises,  h^s  not  been  submitted  to  the  jury.    The 

(1  )  Mr.  Le  juge  Panst  s'est  abstenu  d'émettre  aucune  observation  lorraue  ce 
jugement  a  été  prononcé.  Les  Editeurs  ont  obtenu  de  lui  les  raisons  de  son 
jugement  comme  suit  : 

Pai  acquiescé  au  dispositif  dujugement  de  notre>Cour,  la  rédaction  des  consi- 
dérants ne  me  etrnvenait  pas.  J'étais  d'opinion  que  la  Cour,  dont  le  jugement 
nous  était  soumis,  avait  mal  interprété  le  verdict  des  jurés.  Ce  verdict  niait 
les  faits  qui  servaient  de  base  aux  exceptions  des  Intimés.  La  deêcripti^n  des 
bâtisses  dont  il  s'agissait  par  rapport  aux  marchandises  assurées  avait  été  donnée 
correctement  par  l'Appeiaat,  et  le  fait  de  l'existence  d*une  communication 
comme  augmentant  le  risque  n'était  d'aucune  conséquence  vu  que  la  désiguatioa 
des  prémisses  était  telle  que  cette  porte,  ou  autre  communication,  devait  exister  et 
être  connue  des  assureurs,  les  Intimés.  Le  jugement,  en  renvoyant  l'action  àm 
l'Appelant,  interprétait  le  verdict  des  Jurés  d'une  manière  contradictoire  à  lui* 
même  :  or  cette  contradiction  n'était  qu'apparente,  car  le  verdict  établissait  que 
la  description  donnée  par  l'assuré  était  correcte,  |>ar  conséquent,  non  frauduleuse  ; 
ensuite  le  fait  que  l'existence  d'une  communication  augmentait  le  risque,  cir* 
constances  toute  simple  et  naturelle,  n'apportait  auctme  modification  au  aena  de 
ce  verdict  pris  dans  son  entier. 

Telles  étaient  les  raisons  qui  m*ont  engagé  à  me  prononcer  contre  le  jugv* 
meut  de  la  Cour,  dont  on  avait  appelé,  et  à  donner  en  faveur  de  l'Appelant  le 
jugement  que  comportait  le  verdict  des  Jaréi. 
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Judges  of  the  Court  below  in  preparing  the  questions  to  be 
sabmitted  to  the  jury  have  omitted, this  materiiELl  fact  alleged 
by  the  Respondent,  so  that  the  finding  of  the  juiy  has  been 
given  irrespective  of  this  point,  and  in  fact  the  Respon- 
dents have  been  virtually  deprived  of  this  ground  of  defence. 

The  judgment  is  as  follows  : 

The  Court,  &c.,  considering  that  the  Respondents' plea  to  the 
action  of  the  Appellant  in  the  Court  below,  was,  that  the  house 
and  piemises  wherein  the  goods  were  deposited,  was  falsely 
and  fraudulently  described  and  represented  by  the  assured, 
and  that  a  door  of  communication  was  fraudulently  omitted 
to  be  mentioned,  through  which  the  fire  communicated  and 
which  materially  enhanced  the  risk  ;  that  certain  questions 
were  put  to  the  Jury  who  tried  the  case,  for  them  to  report 
upon,  on  which  the  Jury  did  retum  as  their  special  verdict, 
that  their  was  a  door  of  the  description  above  mentioned, 
laying  at  the  same  time  that  the  fire  was  not  corrmiunicated 
through  it,  and  also  that  this  door  augmented  the  risk  as 
stipulated  in  the  Policy  of  Insurance,  and  further,  that  the 
description  of  the  building  given  by  the  insured  was  correct  ; 
fifom  which  no  inference  can  be  drawn,  in  the  opinion  of  this 
Court,  prejudicial  to  the  Appellant,  nor  is  it  established  or 
even  mentioned  in  the  said  verdict,  that  the  facts  of  the  exist- 
ence of  the  said  door  was  not  declared,  much  less,  that  it 
was  firaudulently  suppressed  as  stated  in  the  Respondents' 
plea  ;  considering  that  the  material  allegations  of  the  fire 
and  loss  of  the  Appellant  being  established,  it  was  incumbent 
on  the  Respondents  to  prove  the  facts  mentioned  in  their  said 
plea  as  the  ground  thereof,  and  particularly  the  fraud  and 
deceit  on  which  it  rests,  and  that  it  does  not  appear  either 
from  ihe  questions  put  to  the  Jury  or  from  the  evidence  in  the 
case  that  any  attempt  was  made  to  prove  these  assertions 
80  as  to  justify  à  retum  of  the  Jury  thereupon,  as  they  weie 
not  called  to  make  such  a  retum  ;  and  considering  that  •veil 


120 

if  there  was  an  ambiguity  in  the  answers  and  verdict  of  the 
Jniy,  which  might  have  rendered  doabtful  the  actual  facts  that 
were  so  reported  for  the  information  and  judgment  of  the 
Court,  as  the  Respondents  did  not  ask  for  a  new  trial  (which 
they  ought  to  have  asked  for  if,  by  some  error  in  proceeding, 
or  some  error  in  expression,  either  of  the  question  put  to  the 
Jury  or  if  the  answers  had  occurred  to  the  prejudice  of  their 
interests,)  they  must  abide  by  the  verdict  of  the  Jury  and  no 
other  question  can  arise  than  that  of  ascertaining,  if  they  the 
Respondents  have  made  out  their  plea  in  evidence,  and  this 
Court  is  of  opinion  that  they  have  not  : — It  is  adjudged  and 
ordered  by  the  Court,  that  the  judgment  appealed  fiom, 
namely,  the  judgment  by  the  Superior  Court  at  Quebec,  xen« 
dered  on  the  thirteenth  day  of  January,  one  thousand  eight 
hundred  and  fifty-two,  be,  and  the  same  is  hereby  reversed 
with  costs  to  the  Appellant. 

And  the  majorily  of  the  Court,  disseniiente  the  Honorable 
Mr.  Justice  Aylwin,  giving  the  judgment  which  the  Court 
below  ought  to  have  given.  It  is  considered  that  the  Appel- 
lant do  recover  from  the  Respondents,  on  his  demand  in  the 
Court  below,  founded  on  the  Policy  of  Insurance,  as  and  for 
a  loss  by  fire  established  by  the  said  verdict,  the  sum  of  four 
hundred  and  twenty-nine  pounds,  ten  shillings  and  seven 
pence  half  penny  currency,  together  with  interest  thereon, 
from  this  day,  until  perfect  payment  and  costs  of  suit. 

Stuabt,  Okill,  for  Appellant. 

Stuart  and  Vannovous,  for  Respondent. 
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SUPERIOR  COURT.— ST.  FRANCIS. 
Before  Dat,  Shust  and  Cabor,  Justices. 

SHqixahd, Plaintif. 
vs. 
Thibavdkav, Defendant. 

Hdd  : — 1.  That  dUtvranot  d»  Ugt  |  Jogé  : — Qohine  délimnce  de  lep 
frpn  ike  executor  it  enentiel  to  veil  a  jtar  nn  exécuteur  eat  eeeentielle  pour 
Iflgicy  in  the  legatee,  and  that  it  mmt  be  mettre  on  légataire  en  poesenion  de  eoB 
novcd  ;  2.  That  the  rights  of  co-ven-  '  le|[s  ;  2.  Que  Jes  droits  de  co-vendeurt 
don  aelliiig  in  diffisrent  qualities  will  not  j  qm  prennent  des  qualités  diArentes  ne 
Wprcaomedto  be  equaL  [seront  pas  présumés  être    ptf  parts 

légales. 

Judgment  rendered  the  27th  Jannaiy,  1854. 

By  a  notarial  deed  of  sale,  made  in  1843,  ^^  J.  W.  Holland, 
^  and  H.  A.  P.  Holland,  (the  Plaintiff)  who  for  themselves 
^  individnally  as  well  as  in  the  names  and  as  representing  J. 
''  F.  Holland,  of  Prince  Edward's  Island,  F.  G.  Holland,  of 
'*  Prince  Edward's  Island,  widow  and  administratrix  of  F. 
"  B.  Holland,  and  of  Josette  Holland,  by  and  in  virtue  of  their 
^procuration  générale  of  26th  of  May  then  last  "  sold  to  the 
Defendant  a  lot  of  land  in  the  township  of  Kingsey,  for  the 
price  of  £50,  which  by  the  said  deed  the  Defendant  promised 
to  pay  the  vendors  by  annual  instalments  of  £8  6  8,  with 
interest.  The  vendors  declared  in  this  deed,  that  they  held 
the  land  described  therein,  à  juste  iitre^  as  heirs  and  legal 
lepiesentatives  of  the  late  Samuel  Holland,  surveyor  general. 

The  PlaintiiOr,  after  reciting  this  deed,  alleged  in  his  decla- 
ration, that  he  was  the  proprietor  of  and  entitled  to  the  whole 
of  the  purchase  money  stipulated  for  therein,  as  having,  since 
the  making  of  the  deed,  become  cessionnaire  of  the  rights  of 
thiee  of  his  co-vendors  to  the  purchase  money  ;  and  in  sup- 
port thereof  produced  notarial  deeds  of  transfer  from  J.  W. 
Holland,  F.  G.  Holland  and  Josette  Holland,  by  which  they 
ceded  to  the  Plaintiff  all  their  rights  to  the  estate  and  lands 
in  Kingsey,  and  all  their  claims,  demands,  credits  and 
puchaae  monies  arising  or  due  therefiom. 
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The  Plaintiff  alleged  that  the  other  vendor  3.  F.  HoUand^ 
died  in  Prince  Edward^s  Island  in  December,  1845,  having 
previously  made  his  last  will  and  testament,  by  which  he 
bequeathed  all  his  estate,  real  and  personal,  to  his  grandson 
Robert  Barker,  who  was  also  his  sole  heir  at  law  as  well  as 
universal  legatee.  That  one  Welsh  was  by  the  will  nomi- 
nated executor.  That  the  will  was  duly  proved  in  Prince 
Edward's  Island,  on  the  26th  January,  1846,  when  Welsh 
undertook  the  execution  thereof.  That  at  the  expiration  of 
the  year  and  day  the  executor  abandoned  and  delivered  the 
estate  to  Barker.  That  in  November,  1848,  Barker  sold  and 
transferred  by  notarial  deed  to  one  Blondin,  all  his  interest, 
claim  and  demands,  credits  and  debts  in  Kingsey,  which  he 
had  acquired  under  the  said  will,  or  as  heir  at  law  of  his 
grand  father  ;  which  rights  the  said  Blondin  subsequeritly 
sold  and  ceded  to  the  Plaintiff,  and  that  consequently  the 
Plaintiff  in  his  own  right,  as  one  of  the  vendors,  and  as 
cessionnaire  of  the  rights  of  all  the  other  vendors,  was  entitled 
to  the  purchase  money  due  under  the  said  deed. 

The  Plaintiff  produced  an  authentic  copy  of  the  last  will 
of  J.  F.  Holland  and  probate  thereof,  together  with  authentic 
copies  of  transfers  from  Barker  to  Blondin,  and  from  Blondin 
to  him,  the  Plaintiff.  Barker  in  the  deed  represented  himself 
as  acting  on  his  own  account  as  sole  heir  at  law  and  univer- 
sal legatee  of  the  late  J.  F.  Holland,  and  also  as  the  attorney 
of  Welsh,  the  executor,  under  a  power  of  attorney  made  in 
Prince  Edward's  Island,  and  bearing  date  the  15th  of  Sttptem* 
ber,  then  last,  which  was  exhibited  to  the  notarien  at  the 
passing  of  the  transfer.  This  power  of  attorney  was  not 
produced  by  the  Plaintiff.  The  Defendant  pleaded  that  in 
April,  1845,  the  five  vendors  obtained  a  judgment  against 
him  for  the  first  instalment  of  the  purchase  money  stipiilated 
for  in  the  deed  of  sale,  aàd  which  the  Defendant  had  satiisfied 
to  them  previous  to  the  tianrfei»  otoiraed  by  the  Plsiiitift 
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That  the  trailer  firom  Baricer  to  Blandin  had  not  been 
signified  to  him,  the  Defendant,  that  Barker  never  had  deli- 
Teiy  of  the  estate  and  succession  of  the  late  J.  F.  Holland 
from  Welsh,  the  executor,  and  that  Welsh  was  now  seised  and 
possessed  thereof.    The  Defendant  also  denied  generally. 

Admissions  were  given  of  the  judgment,  and  the  payment 
thereunder  of  the  first  instahnent  to  the  Plainti£f  and  his  co- 
vendor^- 

The  Plaintifi'at  the  argument  contended  that  by  the  trans* 
fers  firom  the  three  living  co-vendors,  and  by  the  transfer 
derived  by  him  of  the  rights  of  the  vendor,  J.  F.  Holland, 
through  his  universal  legatee  Barker,  and  the  PlaintifPs  own 
rights  as  vendor,  he  was  entitled  to  the  whole  of  the  purchase 
money,  less  the  first  instalment,  that  however  good  the  plea 
of  want  of  délivrance  de  legs  to  Barker  might  be  in  the 
mouth  of  the  executor  or  heirs  of  the  deceased,  it  was  not 
competent  to  the  Defendant  to  raise  this  exception.  That 
the  Defendant  had  no  interest  in  the  délivrance^   or  nan 
délivrance^  firom  the  executor  to  the  legatee.  That  the  legatee 
brought  into  Court  his  title  de  créance,  which  was  a  sufficient 
presumption  of  the  delivery  of  the  créance.    No  questions  of 
cmflict  of  laws  with  regard  to  the  rights  of  executors  was 
raised.  Welsh's  rights,  therefore,  if  ever  they  extended  to  the 
estate  of  the  deceased  in  this  Province,  could  only  be  consi- 
dered as  the  ordinary  rights  of  executors  here.   That  by  the 
laws  of  Lower  Canada  the  executor's  rights  ceased  de  plaiM 
on  the  expiration  of  the  year  and  day,  and  it  was  a  reaton- 
able  presumption  that  the  executor  abandoned  the  estate  to 
the  uiriversal  legatee  at  the  expiration  of  his  term  of  office. 
To  require  Barker  to  institute  an  action  for  the  delivery  of 
legacies,  of  which  he  was  actually,  and  admitted  himself  to 
be,  in  possession  upwards  of  five  years  ago,  would  be  tb 
aaomalous  requirement.    And  even,  admitting  the  want  of 
jKMItâdmmmetéehgtiùBtaker^  he,  thePfadntifl;  wtë 
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entitled  to  four  fifths  of  the  puichase  money  due  by  th« 
Defendant. 

The  Defendant  contended  that  délivrance  de  legs  was 
essential  to  vest  the  property  in  the  legatee  ;  that  the  Defen- 
dant might  be  called  upon  to  pay  this  debt  to  the  executor  or 
heirs,  that  theie  was  no  proof  of  the  heirship  of  Barker  to  J. 
F.  Holland.  That  signification  of  the  assignment  between 
Barker  and  Blondin  was  essential,  and  that  the  cessionnaire 
was  not  seized  nor  made  proprietor  of  the  créance  previous  to 
signification.  That  the  deeds  of  assignment  were  insufficient. 
That  as  the  Plaintiff  had  not  shown  what  portion  of  the 
purchase  money  was  due  to  each  of  the  vendors,  the  Court 
could  not  ascertain  what  sum  was  now  actually  due  to  the 
Plaintiff,  nor  give  him  a  judgment  even  for  a  portion  of  the 
debt. 

Dat,  Justice  :  The  only  tenable  objection  raised  by  the 
Defendant  is  with  reference  to  Barker.  Barker  was  created 
universal  legatee  imder  the  will  of  the  late  J.  F.  Holland. 
The  personal  estate  demised  to  him  included  the  rights  of 
the  deceased  in  the  purchase  money  in  question.  The  Court 
is  with  the  Defendant  in  holding  that  Barker  could  not 
transfer  the  purchase  money  in  question  previous  to  délù 
Vf  once  de  legs  from  the  executor.  The  doctrine  is  incontro- 
vertible, that  the  legatee  is  not  vested  with  the  legacy  prior 
to  délivrance*  The  dictum  of  the  late  Mr.  Justice  Pyks  in 
Desrivières  and  Richardson,  relative  to  délivrance  de  legSj 
and  that  want  of  it  was  not  a  valid  exception  in  the  mouth 
of  third  parties,  does  not  prevail.  There  is  no  proof  of  déU- 
vrance  de  legs  to  Barker,  and  the  Plaintiff  has  not  shown  that 
he  possesses  the  right  of  the  vendor,  J.  P.  Holland,  to  his 
share  of  the  debt  sought  to  be  recovered  from  the  Defendant. 
The  Plcdntiff  must  therefore  fail  in  this  part  of  his  action. 
My  first  impression  was  that  the  Plaintiff  had  shown  himself 
to  be  one  of  the  vendors,  and  had  legally  acquired  the  interest 
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of  three  others,  that  the  Plaintiff  shoidd  have  a  judgment  for 
four  fifths  of  the  debt,  but  on  closer  inspection  of  the  deed,  I 
find  some  of  the  vendors  have  styled  themselves  therein  as 
heirs,  and  another  as  widow  and  administratrix,  the  Court 
is  unable  to  define  what  portion  of  the  purchase  money 
belongs  to  the  Plaintiff. 

Judgment — ^^  Considering  that  the  Plaintiff  hath  failed  to 
establish  that  the  said  Barker  was  ever  seized  of  tlie  legacy 
to  him  made  by  J.  F.  Holland,  as  no  delivery,  délivrance  de 
UgSy  was  ever  made  to  him,  and  that  by  reason  thereof  and 
by  law  the  Plaintiff  cannot  by  reason  of  the  transfers  of  the 
•  said  legacy,  by  him  in  his  said  declaration  set  forth,  recover 
firom  the  Defendant  the  part  and  portion  of  the  said  late  J.  F. 
Holland  of  the  price  and  purchase  money  of  the  land  sold  to 
the  Defendant,  and  that  it  doth  not  appear,  and  caimot  be 
established  from  the  evidence  of  record,  what  are  the  several 
proportionate  shares  and  rights  of  the  vendors  of  the  Defen- 
dant in  the  said  price  and  purchase  money  ;  doth  dismiss  the 
action  with  costs,  leaving  him  such  recourse  as  by  law  he 
may  have." 

Felton  and  Monnis,  for  Plaintiff. 
RiTCHiK,  for  Defendant* 

PImintifl'a  anthorities  :— 1  RoberU  on  Willi,  pp.  415,  4S6, 509  :— 6  Merlin, 
R«p.  ▼bo.  légataire,  pp.  777, 780  :— 10  Guyot,,  Rep.  vbo.  Légataire,  p.  68  .^— 
Coat  de  Paris,  Art.  »7  :--Stxiart'e  Rep.  OeariYiArei  and  Ricbardson.  pp.  226, 
232  :— 1  ReToe  de  L6|i*lation,  p.  607,  Morin  vi.  Peltier:— 5  Guyot,  Rep.  vbo. 
JHhnwu»  de  Ug$,  p.  370  :— 1  L.  C.  Rep.  p.  239,  Martin  ▼•,  Côte. 
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SUPEHIOR  COUET.--MONTREAL. 
Befo^  VANnujoii  and  Mdhdkubt,  Ju»tice«. 

UA9o%€tal.y.... Plaintifs, 

vs. 

No.  850.  <   Babt, ;• Defendanij 

and 
SsLBT, Opposant. 

BM  :— Thtt  where  a  ptrty  QopQitnt  |  Jqgé  >-Qae  lorsqu'un  Opposant  afin 
afin  d^annuUr  hat  omitted  to  nle  his  d'annuler  a  négligé  de  filer  ses  titres 
tides  with  his  Opposition,  he  will  not  !  avec  son  Oppoeition,  il  ne  lui  sera  pas 
he  allowed  to  file  them  afterwards  at  j  permis  de  les  filer  par  après  à  l'Ên- 
Ihe  EnquiU.  \  quête. 

Judgment  rendered  the  4th  February,  1851. 

In  this  case  an  Opposition  c^  tPannuler  had  been  made  * 
by  the  daughter  of  the  Defendant  to  a  seizure  of  moveable 
efiects,  the  Opposant  alleging  herself  to  be  the  proprietor  (^ 
the  goods  seized. 

The  Plaintiffs  pleaded  a  défense  au  fonds  en  fait.  At  the 
Enquête^  the  Opposant's  attorney,  after  calling  several  wit- 
nesses, produced  two  papers  which  he  offered  to  file,  the  one 
being  a  deed  of  donation,  en  avancement  d^hoiriey  by  the 
Defendant  to  the  Opposant,  dated  12th  March,  1841,  and  the 
other  a  lease  by  Joseph  Peltier  to  the  Opposant,  dated  30th 
August,  1850,  establishing  together  the  right  of  the  Opposant 
to  a  large  portion  of  the  property  seized. 

A  motion  was  made  on  behalf  of  the  Plaintiffs  to  reject 
these  papers  from  the  record,  on  the  ground — Ist.  that  they 
were  not  mentioned  or  described  in  the  Opposition  ;  and 
2nd.  that  they  were  not  filed  until  long  after  issue  joined. 

The  Court  observed  that  it  was  a  case  of  peculiar  hardship, 
inasmuch  as  the  proof  was  sufficient  if  it  had  been  produced 
at  the  proper  time,  but  the  rule  respecting  the  filing  of  Exhi- 
bits was  imperative,  and  the  Court  had  no  discretion. 

Judgment  maintaining  the  Plaintiffs'  motion,  and  ordering 
the  papers  to  be  rejected  from  the  record  with  costs  ;  and  the 
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Cowl  judging  <m  the  meriUi  of  the  Opposition,  considering 
the  proof  made  by  witniBsses  insufficient  to  establish  either 
the  possession  or  the  ownership  of  the  property  seized,  dis- 
missed the  Opposition  with  costs. 

Batss  and  Bates,  for  Plaintiffs. 
JuDAH,  T.  S.  for  Opposant. 
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SUPERIOR  COURT.— MONTREAL. 
Before  Smith,  Vakfki^son  and  Mondslst,  Justices. 

S  Hart  et  al., Plaintiffs^ 
vs. 
MoLsoNe/a2. Dtfendants. 


HeU  :— That  where  a  Petition  for  ao 
alimentary  allowance  is  presented  du- 
nni^  the  pendency  ot'ao  action  to  account 
againtt  an  executor,  the  Court  will 
grant  audi  allowance,  notwithstanding 
the  declaration  of  the  executor  that  he 
hat  no  funds  in  his  hands. 


Jugé  : — Que  sur  Requête  pour  ali- 
ments durant  une  instance  en  reddition 
de  compte,  contre  un  exécuteur  testa- 
mentaire, la  Cour  peut  accorder  tels 
aliments,  nonobstant  la  déclaration  de 
l'exécuteur  qu'il  n'a  aucuns  londs  entre 
ses  mains. 


Judgment  rendered  the  4th  March,  1851. 

The  Plaintiffs  in  this  cause  were  heirs  of  the  late  Alexan- 
der Hart,  in  his  lifetime  of  the  City  of  Montreal,  and  the 
action  was  brought  against  the  Defendants  in  their  capacity 
of  executors  of  the  deceased,  to  compel  them  to  render  an 
account  of  their  administration  of  the  estate. 

The  declaration  set  forth  that  Alexander  Hart  died  in  1835. 
By  his  will  he  bequeathed  the  whole  of  his  property,  real  and 
personal,  in  trust  to  Francis  Perry,  Isaac  Valentine,  William 
Molson  and  Moses  E.  David,  whom  he  appointed  his  execu- 
tors ;  the  payment  of  the  legacies  mentioned  in  the  wiU,  and 
amongst  others,  those  to  the  Plaintiffs  were  made,  according 
to  the  terms  of  the  will,  "  to  procure  to  my  said  children,  the 
means  to  support  themselves  and  their  families  :"  Perry  and 
Valentine  did  not  accept  the  trust,  but  Molson  and  David 
proceeded  to  take  possession  of  the  property  and  to  administer 
under  the  will  till  1841,  when  David  resigned  his  trust.  It  was 
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alleged  that  no  account  had  ever  been  rendered,  and  that  a 
large  snm  was  due  to  the  Plaintiffs. 

Molson  pleaded  to  the  action,  alleging  that  he  had  always 
been  willing  to  render  an  account  of  his  gestion  and  admi- 
nistration of  the  estate,  so  far  as  his  own  acts  and  deeds 
extended,  to  any  party  legally  entitled  to  demand  such 
account,  which  the  Plaintiffs  were  not  ;  that  all  monies  he 
had  received  from  the  estate,  he  had  from  time  to  time  paid 
over  to  the  just  creditors  of  the  estate  or  to  the  particular 
legatees  in  liquidation  or  part  liquidation  of  their  respective 
annuities  and  claims,  that  all  the  available  assets  of  the 
estate  consisted  of  real  property  from  which  the  particular 
lagacies,  mentioned  in  the  declaration  of  the  Plaintiffs  and 
the  several  annuities  thereby  payable,  proceeded,  and  that  he 
was  willing  and  ready  to  set  oil  the  scmie  in  sufficient  and 
equal  proportions  as  and  for  the  investment  of  the  particular 
legacies  bequeathed  to  the  Plaintiffs  ;  and  concluded  by 
demanding  acte  ol  his  said  declaration,  and  prayed  judgment 
accordingly.  There  was  also  a  défense  au  fonds  en  fait  and 
peremptory  exception. 

Issues  having  been  joined  by  the  Plaintiffs  replication  and 
answer,  a  Petition  was  presented  by  the  Plaintiiis,  pending  the 
suit,  praying  for  an  alimentaiy  allowance,  on  the  ground  that 
the  Plaintiffs  were  in'a  destitute  condition,  and  that  although 
large  arrears  were  due  to  them  from  the  said  estate,  they  had 
received  no  advance  for  a  considerable  time.  An  affidavit 
by  Alexander  Hart  was  attached  to  this  Petition,  declaring 
the  same  to  be  true. 

On  this,  a  motion  was  made  on  behalf  of  Molson  to  be 
permitted  to  plead  in  writing  and  to  file  an  affidavit  which 
he  produced,  and  from  which  it  appeared  that,  far  from  Mol* 
son  having  any  monies  in  his  hands,  the  estate  was  at  that 
moment  indebted  to  him,  and  that  if  the  Court  made  an  order 
for  an  alimentary  allowance,  he  would  have  to  pay  it  firom 
his  own  means. 
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The  parties  having  been  heajrd,  the  Court  rejected  the 
motion  and  affidavit  of  the  Defendant,  Molson,  and  on  the  4th 
day  of  March,  rendered  an  interlocutory  judgment  ordering 
Molâon,  considering  the  length  of  time  elapsed  since  the 
death  of  the  testator,  and  moreover  that  the  legacies  be- 
queathed were  for  alimentary  allowance,  to  pay  to  Alexander 
Hart  ,within  the  delay  of  eight  days,  the.  sum  pf  £25,  and  to 
the  two  other  Plaintiffs  the  sum  of  £20,  each,  with  costs  of  the 
proceeding. 

GuGT,  for  Plaintiffs. 

Ross  and  Monk,  for  Molson. 


SUPERIOR  COURT.— QUEBEC, 

Before  Bowen,  Chief  Justice,  Duval  and  Merkdith, 

Justices. 

No.  918. — Exparte^  Fiuau. 


Held  I—That  an  information  setting 
out  that  the  Defendant  had  conducted 
Kimielf  in  a  disorderly  manner  at  a 
chureh  door,  by  keeping  his  hat  on  his 
head  daring  the  procession  of  the  Holy 
Saf  nmrât,  discloses  no  legal  offence.- 

2^  That  in  matters  of  Certiorari  the 
original  Writ,  and  not  a  copy,  must  be 
served  npon  the  convicting  justice,  and 
that  it  is  not  necessary  to  serve  a  copy 
of  such  Writ  upon  the  Complainant. 


Jugé  :-1 .  Qu'une  information  alléguant 

3ue  Je  Défendeur  a  tenu  une  conduite 
ésordonnée  à  !a  porte  d'une  égUse,  en 
fardant  son  chapeau  sur  sli  tête  pendant 
la  procession  du  Saint  Sacrement,  u'é* 
tabli  aucune  offense  en  Joi. 

2.  Qu'en  matière  de  Certiorari 
Poriçinai  du  Writ»  et  non  une  copie  d'i* 
celui,  doit  être  servi  sur  le  magistrat,  et 
qu'il  n'est  pas  nécessaire  de  signifier 
copie  de  tel  Writ  au  Plaignant. 


Judgment  rendered  the  20th  March,  1854. 

The  proceedings  before  the  Court  originated  in  a  complaint 

or  information  laid  before  two  of  Her  Majesty's  Justices, 

assigned  to  keep  the  Peace  in  and  for  the  District  of  Quebec, 

by  one  Laurent  Gosselin,  a  constable,  who  alleged  "  that 

"  on  Sunday,  the  29th  day  of  May,   1853,.  day  of  the  proces- 

**  sion,  he  .was  at  the  church  door  at  Beauport,  when  the 

"  procession  of  the  Holy  Sacrament  was  passing,  and  that 

"  he  remarked  that  a  person  named  Narcisse  Filiau  had  and 

"  kept  his  hat  upon  his  head  ;  that  he  the  said  Laurent  Gosse* 
9 
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'^  lin,  constable,  commanded  the  said  Narcisse  Filiau  three 
^^  times  to  uncover  and  take  off  his  hat,  out  of  respect  to  the 
^^  Holy  Sacrament  ;  whereupon  the  said  Narcisse  Filiau 
^*  made  answer  that  he  would  not  take  off  his  hat,  and  tha^ 
<<  he,  the  said  constable,  had  no  right  to  take  it  off,  and  that 
^^  he  did  not  care  for  the  said  constable  ;  then  and  there 
"  bringing  the  authority  of  the  said  constable  into  contempt." 

The  summons  to  Filiau,  which  issued  upon  the  foregoing 
information,  set  forth  that  complaint  had  been  made  of  him, 
the  said  Narcisse  Filiau,  "  for  having  on  Sunday,  the  29th  of 
"  May  last,  day  of  the  procession,  been  guilty  of  disorderly 
"  conduct  at  the  door  of  the  church  of  Beauport,  by  keeping, 
*'  in  spite  of  the  constable  aforesaid,  his  bat  upon  his  head 
"  during  the  procession  of  the  Most  Holy  Sacrament,  which 
"  was  then  proceeding  from  the  church  to  the  chapel  ;  saying 
^^  to  the  said  constable  that  he  had  no  right  or  authority  to 
*^  make  him  take  oil  his  hat,  and  that  he  would  keep  it  on 
"  his  head  in  spite  of  him  ;  then  and  there  bringing  into 
^^  contempt  his  authority  as  constable." 

On  the  return  day  (4th  June,  1853,)  the  Defendant  appealed 
by  attorney,  and  took  exception  to  the  service  of  the  informa- 
tion, which  appeared  by  the  return  to  have  been  made  by  aii 
ensign  of  militia,  and  was  only  certified  by  him,  and  made 
no  mention  of  the  time  of  service.  The  objection  was  re- 
served, and  the  cause  was  continued  to  a  future  day  for 
the  QdductioQ  of  evidence. 

The  Complainant,  Gosselin,  having  been  examined  he 
stated,  that  "  he  had  been  constable  of  the  Roman  Catholic 
"  Church  at  Beauport,  since  January  last  ;  the  Defendant, 
"  to  his  kowledge  for  eleven  years,  professed  the  Roman 
"  Catholic  religion  ;  on  sunday,  29th  May  last, 'day  of  the 
"  procession  of  the  Fête-Dieu^  on  the  outside  of  the  church 
>*  j|nd  on  the  church  property,  witness  saw  the  Defendant 
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^'  having  his  hat  upon  his  head  while  the  procession  was 
"  passing,  witness,  in  his  quality  of  constable,  required  the 
"  Defendant  to  take  off  his  hat  out  of  respect  for  the  Holy 
*^  Sacrament,  which  the  Defendant  refused  to  do,  saying  that 
'^  he  was  not  obliged  to  do  so,  and  that  he  did  not  care  for 
"  the  witness  ;  this  took  place  at  Beauport  in  the  County  of 
"  Quebec.'*  No  other  witness  was  produced  for  the  Com- 
plainant, and  the  Defendant  did  not  adduce  any  evidedce, 
on  the  17th  of  June,  the- Defendant  was  convicted  for  "  having, 
^^  on  the  29th  day  of  May,  1853,  in  the  parish  of  Notre  Dame 
'^  de  la  Nativité  de  Beauport,  in  the  said  district,  upon  the 
''  ground  of  the  church  of  the  said  parish,  and  very  4ear  the 
'^  aforesaid  church,  in  the  county  aforesaid,  by  a  line  of 
*^  conduct  indécent  and  coarse,  {ime  conduite  iwdécetUe  et 
"  grossière)  that  is  to  say,  in  causing  disorder,  and  in  com- 
"  porting  himself  {se  tenant)  in  an  indecent  and  irreverent 
"  manner,  and  in  resisting  the  constable  of  the  said  church, 
"  then  executing  the  duties  of  the  churchwardens  of  the  said 
'^  church  and  actiug  for  them,  and  notwithstanding  the  orders 
^  of  the  said  complainant,  and  in  rediculing  him,  {se  moquant 
''  de  lui)  although  the  daid  Narcisse  Filiau  was  then  and  is  a 
"  Roman  Catholic,  troubled  a  meeting  {réunion)  of  the  Roman 
"  Catholics  of  the  said  parish,  then  and  there  assembled  to 
"  celebrate  the  procession  of  the  Fête-Dieu^  during  the  divine 
"  service  of  the  afternoon,"  and  comdemnedby  reason  of  the 
said  offence,  to  pay  a  fine  of  as.  currency,  to  be  levied  and 
emyloyed  conformably  to  law,  and  also  to  pay  to  the  Com- 
plainant the  sum  of  £1  Is.  3d.  currency,  for  his  costs  ;  and 
that  if  the  said  two  sums  were  not  paid,  on  or  before  the 
27th  June  then  instant,  they  should  be  levied  by  the  sale  of  the 
Defendant's  goods  and  chattels,  and,  failing  sufficient  goods- 
and  chattels,  that  the  said  Narcisse  Filiau  should  be  impri- 
soned in  the  common  jail  of  the  district  of  Quebec,  for  the 
space  of  eight  days,  unless  the  said  different  sums  and  the 
9» 
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costs  and  expenses  of  imprisonment,  and  cairiage  (tramport) 
of  the  said  Narcisse  Filiau,  should  be  sooner  paid. 

This  conviction  was  removed  by  Certiorari  beiore  the 
Superipr  Court  ;  the  grounds  stated  in  the  Petition  upon  which 
the  Writ  issued,  are  as  follows  : 

1.  That  no  certain  or  specific  charge  of  any  kind  was 
brought  against  the  petitioner  in  or  by  the  said  complaint. 

2.  That  if  there  were  ^py  charge  against  the  petitioner, 
contained  in  the  complaint,  it  was  that  upon  a  certain  day, 
in  the  open  air,  the  petitioner  had  kept  his  hat  upon  his  head, 
contrary  to  the  order  of  one  Laurent  Gosselin  ;  and.  that  there 
was  nothing  in  the  complaint  to  shew  that  the  petitioner  was 
bound  by  any  legal  authority  to  obey  such  order. 

3.  That  if  there  were  any  offence  alleged  in  the  informa- 
iton  to  have  been  committed  by  the  petitioner,  it  was  one 
unknown  to  the  laws  of  this  country. 

4.  That  the  pretended  offence  set  forth  in  the  said  judg- 
ment or  conviction  was  wholly  different  from  that  charged 
against  the  petitionçr  by  the  said  complaint  or  information. 

6.  That  the  petitioner  never  received  any  notice,  or 
information  or  complaint,  concerning  the  pretended  ofTence 
set  forth  in  the  said  conviction. 

6.  That  it  did  not  appear,  either  from  the  said  complaint, 
or  from  the  said  judgment  or  conviction,  that  the  petitioner 
had  been  guilty  of  any  offence  cognizable  by  any  Justice  çf 
the  Peaofs^or  other  public  officer. 

6.  That  the  petitioner  had  been  condemned  to  be  impri- 
soned for  a  space  of  eight  days,  unless  he  should  pay  all 
costs  and  expenses  of  the  imprisonment  and  carriage  of  the 
petitioner  to  jail. 
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8.  That  the  proceedings  of  the  said  Jastices  in  the  premises 
had  been  and  were  wholly  contrary  to  law  and  justice. 

The  Justices  in  compliance  with  the  exigency  of  the 
Writ  of  Certiorari  having  ma^e  their  return,-  the  petitioner 
inscribed  the  cause  for  hearing  according  to  the  provisions  of 
the  16th  Vict.,  cap.  199  ;  and  at  the  same  time,  the  Defen- 
dant, Gosselin,  moved  the  Court  that  the  Writ  should  be 
declared  superseded  and  all  proceedings  thereon  set  aside, 
on  the  ground  that  the  "  original  of  the  said  Writ  had  been 
"  erroneously  and  illegally  served  '*  instead  of  a  copy. 

Holt,  for  Petitioner  :  The  case  presents  no  point  of  law 
for  a^ument  ;  it  is  sufficient  to  state  that  there  is  no  law  in 
this  or  any  other  civilized  country,  which  would  bear  out  the 
magistrates,  whose  doings  are  now  called  in  question,  in 
acting  as  they  have  done.  Your  Honors  will  be  satisfied,  at 
once,  upon  reference  to  the  record,  that  the  worthy  Justices 
have  in  this  matter  exhibited  much  more  zeal  than  judgment 
or  knowledge  of  law.  As  to  the  objection  to  the  service  of 
the  Writ,  viz  :  that  it  should  have  been  by  copy  ;  though  there 
is  some  ambiguity  in  the  clauses  which  refer  to  the  service 
of  prerogative  Writs,  there  is  reasonable  ground  for  the  infer- 
ence that  the  Legislature  has  not  intended  to  introduce  any 
change  in  the  mode  of  effecting  service  of  Writs  of  Certiorari. 

O'Farrsl,  for  Gosselin .:  In  support  of  the  motion  made  on 
behalf  of  Gosselin,  to  the  effect  that  the  Writ  of  Certiorari 
in  this  cause  be  superseded  and 'taken  off  the  files,  inasmuch 
as  the  Writ  of  Certiorari  was  served  upon  the  convicting  ma- 
gistrate only,  and  not  upon  the  Defendant,  Gosselin,  and  inas* 
nmch  as  the  original  Writ,  and  not  a  copy  of  it  was  served 
upon  the  magistrate,  t  contend  that  Gosselin,  being  obliged 
to  appear  on  the  return  day  of  the  Writ,  and  as  he  could  not 
appear  before,  (l)-  it  was  necessary  that  he  should  be  served 

(1)  Bctcon's  Paley  on  Convictioni,  p.  902. 
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with  a  copy  of  the  Writ  in  order  that  he  might  be  informed 
of  the  penod  at  which  he  was  obliged  to  i^pear. 

Oar  Provincial  Statutes  make  it  ineumbent  on  the  peti- 
.  tioner  to  have  a  copy,  and  not  the  original  Writ  of  Certiorari 
served  upon  the  parties,  those  Statutes  have  in  this  particular 
altered  the  provisions  of  the  common  law.  (1) 

By  the  8th  section  of  the  12th  Vict.,  c.  41,  it  is  made  lawful 
for  the  Court,  or  for  the  Judges,  to  order  the  issue  of  a  Writ  of 
Masidamus  commanding  the  persons,  &c.,  to  appear  and 
answer  the  declaration  or  petition  accompanying  such 
Writ,  &c.,  ^'  and  the  liks  procbedinos  shall-  be  had  upon 
^^  such  declaration,  or  petition  and  Writ  of  Summons,  as  to 
"'SBRViCB,  appearance,  &c.,  as  are  provided  for  the  determi- 
"  nation  of  cases  in  which  any  person  shall  have  usurped, 
"  intruded  into  or  unlawfully  detained  any  public  office  or 
**  -franchise  ;  provided,  nevertheless,  that  the  servick  of  such 
**  Writ  of  Summons  and  of  any  such  declaration  or  petition 
"  may  be  made  by  serving  the  same,  &c.  &c.  by  leaving  true 
^  copies  of  such  Writ  of  Summons  and  of  such  declaration  or 
"  petition,  &c.'* 

Thus  the  Statute  prescribes  for  Writs  of  Mandamuê  the  like 
proceedings  as  in  Writs  of  Quo  taarranto  ;  and  by  the  Ist  sec- 
tion of  the  same  Statute  the  proceedings  to  be  followed 
on  Writs  of  Quo  warranto  are  prescribed  ;  it  is  there  laid 
down  "  that  it  shall  be  lawful  for  the  Superior  Court 
**  sitting  in  the  District  in  which  such  usurpation  or  unlawful 
^  detention  (of  any  public  office  or  franchise)  shall  have  occur- 
"  red,  or  for  any  two  or  more  Judges  of  such  Coult,  in  vaca- 
*^  tion,  upon  a  declaration  or  petition  presented  &c.,  to  order 
*^  the  issuing  of  a  Writ  against  the  person  complained  of  to 
*^  be  summoned  to  appear,  &c  ;  provided  however  that  in  all 
**  such  cases  the  Writ  of  Summons  shall  be  served  on  the 

(l)12Viet.,c.41|tec.l6 
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"  perâon  so  complained  of,  by  leaving  a  copy  thereof  either 
"  with  himself  in  person,  or  at  his  domicile,  in  the  manner 
"  practised  in  ordinary  actions." 

It  is  therefore  clear,  that  the  12th  Vict.,  Cap.  41|  requires  a 
copy  of  the  Writ  of  Certiorari  to  be  served  ;  and  it  cmly  now 
remains  for  me  to  examine  whether  the  foregoing  provision 
of  the  ISth  Vict.,  Chap.  41,  be  repealed  by  any  subsequent 
Statute.  On  reference  to  the  ISth  and  14th  Vict.,  Chap.  S6, 
Sec.  2,  which  is  the  only  legislative  enactment  to  be  found 
bearing  on  this  questicm,  since  the  12  Vict.,  Chap.  41,  it  will 
be  found  that  these  provisions  have  not  been  repealed. 

BowEir,  Chief  Justice  :  The  complaint  which  is  brought 
tinder  the  consideration  of  the  Court  appears  to  have  been 
founded  upon  the  Act  7,  Geo.  IV,  chap.  3,  which  is  "An  Act 
"  more  efiectually  to  provide  for  the  maintenance  of  good 
"order  in  Churches,  Chapels  and  other  places  of  Public 
"  Worship,  and  for  other  purposes  therein  mentioned  ;"  the 
second  section  of  which  declares  it  to  be  the  duty  of  the  church- 
wardeos  in  office  in  each  of  the  parishes  and  settlements  of  the 
Province,  to  enforce  the  present  Act  and  to  prosecute  offences 
committed  against  this  Act,  to  maintain  good  order  in 
and  -about  the  church  or  chapel,  or  other  place  used  for 
public  worship,  as  well  within  as  without  the  said 
churches,  chapels,  &c.,  &c.,  as  also  in  the  roads  or  public 
places  adjoining  the  same  ;  and  all  church-wardens  who  shall 
refuse  or  neglect  to  do  the  duties  so  imposed  upon  them  shall 
incur  and  pay,  for  every  neglect  or  refusal,  a  sum  not  less  than 
lOs.  and  not  exceeding  40s.and  the  third  section  declares  that 
any  person  who  shall  cause  any  disturbance,  or  remain  or 
loiter  without  any  such  church  or  on  the  highways  and 
pablic  places  adjacent  thereto,  and  who  shall  upon  being 
directed  to  retire^  or  to  enter  the  said  churchy  or  other  place 
nsed  for  public  worship  during  divine  service^  refuse  or 
neglect  so  to  do,  may  be  forthwith  arrested  by  any  church- 
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warden,  .or  constable,  or  peace  officer,  and  be  conducted 
before  a  justic  of  the  peace  ;  and  upon  the  oath  of  such  chnich- 
warden,  constable,  or  peace  officer,  or  of  one  or  more  credible 
witness  or  witnesses,  declaring  that  such  person  has  caused 
any  such  disturbance,  or  conducted  himself  irreverently,  or 
otherwise  misdemeaned  himself,  or  on  confession  of  the 
offender,  the  said  justice  shall  fine  such  person  in  a  sum  not 
exceeding  twenty  shillings  currency,  nor  less  than  five  shil- 
lings currency  ;  and  if  such  person  shall  be  unable  forthwith 
to  pay  the  fine,  he  may  be  committed  to  jail  for  eight  days, 
unless  the  fine  shall  be  sooner  paid  ;  and  the  eighth  section 
empowers  any  two  justices  of  the  peace,  on  the  request  of  the 
church-wardens,  to  appoint  one  or  two  constables  for  thé 
purpose  of  assisting  the  church-wardens  in  office.  I  am  of 
opinion,  in  the  first  place,  that  there  has  been  no  *  proper 
service  of  the  complaint  upon  Filiau  ;  the  party  serving 
appears  to  have  been  an  ensign  of  Militia,  who  has  made  no 
affidavit  of  service  ;  the  complaint  should,  moreover,  have 
been  in  the  name  of  the  church-wardens,  and  not  at  the 
instance  of  the  constable  ;  but  upon  the  merits  of  the  case, 
I  am  prepared  to  say,  that  no  legal  charge  has  been  brought 
against  the  petitioner,  and  that  however  strongly  every 
good  citizen  may  condemn  a  want  of  respect  to  religious 
ceremonies,  it  is  a  matter  with  which  Courts  of  Justice 
have  no  right  to  interfere.  It  is  not  alleged  or  shown  that  the 
petitioner  has  done  anything  more  than  keep  his  hat  upon 
his  head  while  a  religious  processiofi  was  passing  ;  I  do  not 
think  that  this,  although  it  may  be  deemed  irreverent  in  the 
petitioner,  who  is  a  Roman  Catholic,  is  an  offence  under  the 
Act  to  which  I  have  referred,  he  was  not  directed  either  to 
retire  or  to  enter  the  Church,  as  provided  for  by  the  Statute  ; 
and  looking  at  the  whole  case,  I  am  of  opinion  that  the  con- 
viction should  be  quashed,  and  that  the  petitioner  should 
recover  his  costs. 
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MsRKDiTH,  Justice  : — Il  is  clear  that  the  facts  alleged  in 
the  complaint  against  the  Defendant  do  not  constitute  any 
offence,  either  at  common  law  or  under  the  Provincial  Sta* 
tute  7  Geo.  IV ,  Chap.  S.  The  charge  is,  that  (being  near  but 
outside  the  door  of  the  Beauport  church)  the  Defendant,  in 
spite  of  an  order  from  a  constable,  kept  his  hat  upon  his  head 
whilst  a  certain  procession,  known  as  the  procession  of  the 
most  Holy  Sacrament,  was  going  from  that  church  to  a  cha- 
pel in  the  neighbourhood.  It  is  not  alleged  that  the  place 
where  the  Defendant  is  said  to  have  conducted  himself  irre- 
verently belonged  to  the  church,  or  that  the  ceremony  was 
one  at  which,  according  to  the  usages  of  the  Roman  Catholic 
church,  persons  present  are  required  to  uncover  their  heads  ; 
or  that  the  Defendant  (supposing  him  to  have  been  upon  pro- 
perty belonging  to  the  church)  was  given  the  option  of 
retiring  or  of  uncovering  his  head. 

If  the  charge  had  contained  the  allegations  to  which  I 
have  adverted,  and  thèse  allegations  had  been  proved,  the 
case  would  have  been  very,  different  from  the  one  now  before 
the  Court. 

But  confining  ourselves,  as  we  must,  to  the  facts  alleged 
in  the  complaint,  it  is  impossible  to  say  that  the  Defen- 
dant has  done  anything  for  which  he  is  liable  to  be  fined 
or  imprisoned,  as  the  conviction  directs. 

The  Justices  in  preparing  the  conviction  have  gone  beyond 
the  complaint  against  the  Defendant.  But  this ,  they  could 
not  legally  do,  for  the  complaint  is  the  basis  of  the  subse- 
quent proceedings  which  cannot  go  beyond  the  limits  of  the 
foundation  upon  which  they  rest. 

As  to  the  costs,  I  see  no  reason  to  justify  us  in  deviating 
from  the  general  rule  of  awarding  costs  to  the  successful 
party.  If  it  were  indisputable  that  the  Defendant  had  com- 
mitted an  offence  punishable  by  law,  and,  notwithstanding 
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this,  we  found  ourselves  compelled  to  quash  the  conviction 
on  some  point  of  form,  we  might  do  so  without  granting  costs. 
But,  in  the  present  cause,  the  record  is  not  in  a  state  to  enable 
us  to  say  whether,  even  irrespective  of  technical  objections, 
the  Defendant  has  been  guilty  of  any  offence  ;  and,  such 
being  the  case,  we  cannot  refuse  to  grant  him  costs,  incurred 
in  causing  a  conviction  to  be  set  aside  which  we  all  hold  to 
be  illegal.    • 

Duval,  Justice  :  The  information  discloses  no  oilence, 
and  the  conviction  must,  therefore,  bè  quashed  ;  but  as  it  is 
discretionaiy  with  the  Court  to  grant  <Hr  refuse  costs,  I  think, 
in  the  exercise  of  sound  discretion,  that  costs  ought  not  to  be 
allowed. 

Had  the  information  been  properly  drawn  up,  the  Defen- 
dant could  not  justify  his  conduct.  He  was  on  the  property 
of  the  church,  the  Priest  and  the  parishioners  were  at  prayers, 
the  Defendant,  who  is  a  Roman  Catholic,  was  one  of  the 
congregation,  and  yet  his  conduct  was  most  irreverent  and 
indecent.  I  entertain  no  doubt  whatever  that,  both  according 
to  the  principles  of  the  english  criminal  law,  and  to  the  spirit 
and  very  letter  of  our  own  Provincial  Statute  7  Geo.  IV,  cap. 
S,  the  Defendant  must  have  been  convicted  but  for  the  defect 
in  the  information.  As,  therefore,  the  Defendant  succeeds  on 
a  legal  objection  made  to  the  information,  and  not  because 
he  has  justified  his  conduct  on  the  occasion  referred  to,  I  am 
of  opinion  he  ought  not  to  be  allowed  costs. 

Conviction  quashed  with  costs  to  the  Petitioner.  * 

GuoT,  for  Filiau,  upon  the  complaint  before  the  Justices. 
Holt  and  Irvine,  for  Petitioner,  upon  the  Writ  of  Certio- 
rari. 
O'Farrell  and  Duggan,  for  Gosselin. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Mondslet,  Justices. 


No.  601. 


LccLAfR, 4 PlaifOiff^ 

vs. 

Globenski, '• •  •  •  •  •  Defendant^ 

et 
^  Globenski, Opposant. 


Held  :— Thirt  a  judgment  rendered  by  I  Jngé  :— Clu'ttn  jugement  rendu  en 
a  Circuit  Judge,  in  vacation,  by  consent  vacance,  du  consentement  des  parties, 
of  parties,  is  bad,  and  that  no  ap][>eal  est  nul,  et  qu'il  ne  peut  en  Ôtre  appela, 
esn  lie  thierefrom.  | 

Judgment  rendered  the  llth  July,  1851. 

This  was  an  appeal  from  a  judgment  rendered  in  the  Cir« 
cnit  Court,  in  vacation,  by  the  consent  of  parties,  ^^  sans  aucun 
préjudice  à  un  droit  d'appel  respectivement."  The  judgment 
was  dated  8th  August,  as  of  the  31st  July,  1850,  the  last  day 
of  the  previous  term. 

Per  curiam — ^The  Judgment  in  this  case  is  not  susceptible 
of  being  appealed  from.  It  was  rendered  out  of  term,  and 
for  that  reason  is  a  nullity,  the  right  of  giving  judgment  being 
confined  within  the  limits  prescribed  by  law.  The  consent  of 
parties  may  go  a  long  way  in  explaining  a  judicial  contract, 
but  cannot  clothe  a  Judge  with  a  jurisdiction  he  does  not 
possess  by  law.  It  may  regulate  the  rights  of  parties,  but 
cannot  confer  the  power  of  ordering  a  sale  of  goods  by  exe- 
cution. For  that,  there  is  only  one  authority,  the  authority  of 
the  public.  If  it  could  be  done  by  consent,  it  might  be  done 
by  arbitration,  for  the  Court  see  no  sound  difference  between 
the  mere  arbitration  and  the  act  of  consent.  The  power 
granted  to  the  Superior  Court  of  holding  weekly  Sessions  in- 
vacation  was  established  by  the  Judicature  Act,  which 
pto^ded  that  in  contested  cases  the  parties  might  be  heard  by 
consem  ;  but  if  this  Court  had  possessed  the  power  by  right, 
whe»  was  the  use  of  conferring  the  special  power  by  Sta- 
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tute  ?  The  inconveniences  of  such  a  course  would  bef 
extreme.  If  Judgment  could  be  given  in  vacation  by  consent, 
then  the  contestation  might  be  by  consent,  since  the  Judgment 
is  the  crowning  act  of  all.  For  these  considerations,  the  Court 
is  of  opinion  that  the  judgment  is  not  such  a  one  as  can  be 
appealed  from,  and,  therefore,  dismisses  the  appeal,  each 
party  paying  his  own  costs. 

The  judgment  is  in  the  following  terms  :  ^^considering 
that  the  judgment  appealed  from  was  rendered  by  consent  of 
parties,  on  a  day  when  no  Circuit  was  holden  or  could  be 
held,  and  that  the  same  by  reason  thereof  hath  not*  the 
requisites  and  authority  of  a  Judgment  of  the  Circuit  Court, 
and  that  no  appeal  can  be  had  therefrom,  doth  dismiss  the 
said  appeal  without  costs,  and  it  is  ordered  that  the  record  in 
the  said  cause  be  remitted  to  the  Court  below."    . 

OuiMET,  A.  &  G.  for  Defendant  and  Opposant. 
Chxrribr,  André  A.  for  Plaintiff. 


SUPERIOR  COURT.— MONTREAL 
Before  Smith,  Vanfelson  and  Mondelet,  Justices. 

C  Bro  dit  Pomintille, Plaintifs 

No.   185.  <  vs. 

(  Bureau ; Defendant. 

f  Held  :— That  wheri»  a  Plaintiff  baa  ;  Jugé  :— Qu'une  des  parties  étant 
gone  out  of  the  limits  of  the  jurisdiction  j  sortie  des  limites  de  la  jurisdiction  de 
of  the  Court,  and  is  domiciled  on  an  la  Cour,  et  ayant  établi  son  domicile 
Island  on  lake  Huron,  the  Court  will  |  sur  une  Ile  dans  le  lac  Huron,  la  Cour 
not  allow  service  of  interrogatories  sur  \  ne  permette  pas  la  signification  de 
faits  et  artitles  to  be  made  at  the  Pro-  faits  et  articles  sur  cette  partie  au  bu- 
thonotary's  Office.  !  r(«au4u  Protonotaire. 

Judgment  rendered  the  4th  March,  1851. 

This  was  an  action  brought  to  recover  the  sum  of  £32  2s. 
ô^d.  due  on  two  obligations.  In  the  Writ  the  Plaintiff  was 
described  as  ^^  autrefois  voyageur,  et  maintenant  cultivateur 
de  la  paxoisse  de  Laprairiede  la  Madeleine,  susdit  District." 
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The  Defendant  appeared  and  pleaded,  and  issue  was 
joined. 

On  the  parties  proceeding  to  Enquête^  a  rule  was  taken 
oat  by  the  Defendant  to  examine  the  Plaintiff  upon  interro- 
gatories surfaits  et  articles:  To  this  rule  a  return  was  made 
by  the  bailiff  that  the  Plaintiff  had  no  domicile  at  Laprairie, 
and  that  he  could  not  be  found  within  the  District.  At  the 
same  time  the  Plaintiff's  attorney  came  in  and  prayed  acte  of 
his  declaration  that  the  actual  domicile  of  the  Plaintiff 
was  on  the  "  Isle  à  la  Cloche,  sur  le  lac  Huron,  dans  la  ci- 
devant  Province  du  Haut  Canada.*' 

Thereupon  a  motion  was  made  by  the  Defendant's  counsel 
praying  to  be  permitted  to  signify  the  said  rule  at  the  Pro- 
ihonotary's  Office,  and  that  failing  the  Plaintiff  to  appearand 
answer  within  the  delay  to  be  fixed  by  the  Court,  the 
interrogatories  should  be  taken  as  admitted. 

Per  curiam. — This  is  the  first  application  of  the  kind,  and 
though  a  good  deal  may  be  said  in  its  favor,  the  Court  are  of 
opinion  it  cannot  be  granted.  In  looking  into  the  authorities, 
we  find  no  such  case  provided  for.  It  is  for  the  Defendant  to 
watoh  the  out-goings  and  in-comings  of  the  Plaintiff,  and 
serve  him  while  within  the  limits  of  the  Court.  The  Defen- 
dant cites  Merlin,  and  brought  up  a  case  reported  in  the 
Questions  de  Droit  under  the  title  Interrogatoire  sur  faits  et 
wrtii^y  where  a  party  not  domiciled  within  the  jurisdiction 
of  the  French  Courts  was  ordered  to  appear,  the  Defendant 
tendering  the  expenses.  The  Court,  however,  do  not  think  it 
prudent  on  the  authority  of  that  one  case  to  overturn  a  settled 
jtuisprudence,  especially  as  there  is  nothing  to  show  that  the 
party  has  gone  away  to  avoid  answering. 

Motion  rejected. 

Lamctot  and  Vioeb,  for  Plaintiff. 
Chsrrubr  and  Dorion,  for  Defendant^ 
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BANC  DE  LAREINE.|p,g^^,ç^  DE  MONTREAL, 


EN-  APPEL. 


Présents  :  Rolland,  Panbt  et  Aylwin,  Juges. 
C  DuvERNAY, Appelamt^ 

i  ^^ 

(  Deisaules, .Intimé. 


Jug6:— Qu'un  Défeudeur  contre  le- 
quel une  exécution  est  émanée,  et  à  qui 
il  a  été  si^lfié  une  Saisie-Arrêt  par 
un  créancier  du  Demandeur,  ne  peut 
arrêter  les  procédés  de  l'exécution 
contre  lui,  qu'en  déposant  et  consignant 
le  montant  du  jugement  obtenu  contre 
lui|  en  principal)  intérêt  et  dépena. 


Held  .'-—That  the  signification  of  a 
Saisie-Arrêt  by  a  creditor  of  the  Plaintiff, 
to  a  Defendant  against  whom  executipo 
has  issued,  has  not  the  effect  of  stay- 
ing  proceedings  under  the  execu- 
tion, and  that  to  produce  that  effect, 
the  Defendant  must  deposit  the  amount 
of  the  judgment  obtained  against  him, 
in  principal,  interest  and  costs. 


Jugement  rendu  le  12  Mars,  1861. 

En  Mai,  1850,  l'Intimé  obtint  jugement  contre  l'Appelant 
en  la  Cour  Supérieure  à  Montréal,  pour  £100  ;  dans  l'inter- 
valle entre  la  reddition  du  jugement  et  l'expiration  des  délais 
à  observer  avant  de  le  faire  exécuter,  Aimé  Massue,  créan- 
cier de  l'Intimé,  fit  entre  les  mains  de  l'Appelant  une  Saisie- 
Arrêt  rapportable  le  2  Septembre,  1850.  Plus  tard,  l'Intimé 
à  qui  la  Saisie- Arrêt  n'avait  pas  encwe  été  signifiée,  fît 
émaner  une  Saisie-Exécution  contre  l'Appelant  qui  enfila  une 
Opposition  ou  requête  en  sursis,  concluant  à  ce  que  tous  les 
procédés  sur' la  Saisie-Exécution  fussent  suspendus  jusqu'au 
deux  Septembre,- jour  fixé  pour  le  rapport  de  la  Saisie-Arrêt, 
et  à  ce  que  dans  le  cas  où  il  lui  serait  ordonné  de  vuider  ses 
mains  entre  celles  du  créancier  de  l'Intimé,  la  Saisie-Exécu- 
tion fût  anéantie. 

Le  4  Septembre,  l'Intimé  répondit  que  la  Saisie-Arrêt  ne 
lui  avait  jamais  été  signifiée  tel  qu'allégué  faussement  en 
l'Opposition^  qu'elle  n'avait  pas  été  entrée  en  Cour  le 
2  Septembre  ;  qu'en  droit  cette  Opposition  était  insoutenable, 
ainsi  que  la  prétention  de  l'Appelant  de  faire  suspendre,  de 
pkmo^  tous  les  procédés  sur  la  saisie  de  ses  meubles  jusqu'à 
l'entrée  en  Cour  d'une  Saisie- Arrêt  quelconque  ;  que  pour 
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maintenir  une  telle  prétention  l'Appelant  était  tenu .  d'bfirir 
le  montant  du  jugement  obtenu  contre  lui,  à  PIntimé,  en  par 
ce  dernier  lui  rapportant  une  décharge  de  la  dite  Saisie- 
Ânèt« 

L'Appelant  fut  forclos  de  plaider. 

n  fat  prouvé  que  la  Saisie-Arrêt  n'avait  jamais  été  signifiée 
à  PIntîmé,  et  qu'il  avait  arrangé  cette  Saisie  avec  son  créan- 
cier en  Juin,  1850,  et  pouvait  ainsi,  dès  lors,  en  donner  une 
décharge  à  l'Appelant  si  les  conclusions  de  l'Opposition  lui 
en  eussent  donné  l'occasion. 

La  Cour  Supérieure  accueillit  les  prétentions  de  l'Intimé, 
et  rendit  le  16  Décembre,  1850,  le  jugement  qui  suit  :  (le 
Juge  MoNDELET,  dissenticnte,) 

^'  The  Court,  &c.  &c.  Considering  that  the  said  Plaintiff 
ought  not,  by  reason  of  any  thing  in  the  Opposition,  of  the  De- 
fendant, in  the  said  cause  filed,  ai^d  by  law,  to  be  prevented 
or  stayed  from  the  execution  of  his  judgment  against  the  said 
Defendant,  inasmuch  as  it  doth  not  appear  that  the  said 
Defendant  made  any  offer  or  tender  to  the  Plaintiff  ol  the 
8Qm  of  money  due  under  the  said  Judgment,  with  the  demand 
and  on  the  condition  that  he,  the  said  Plaintiff,  should  cause 
the  said  attachment  Saisie-Arrêt  to  be  discharged  and  cease, 
doth  dismiss  the  said  Opposition  with  costs." 

C'est  de  ce  jugement  que  Duvemay  appela,  prétendant 
que  ce  jugement  était  erroné  en  ce  qu'il  le  condamnait  à 
payerles  frais  de  la  contestation,  et  que  si  son  Opposition 
devait  être  rejettée,  ce  devait  être  sans  frais  de  contestation, 
et  avec  dépens  contre  l'Intimé  pour  les  frais  encourus  sur 
l'Opposition  depuis  le  jour  où  elle  fut  faite  jusqu'au  2  Sep- 
tembre, époque  avant  laquelle  il  était  impossible  à  l'Appelant 
de  connaître  que  le  Demandeur  avait  transigé  avec  son 
créancier,  et  que  ce  dernier  ne  devait  point  poursuivre  sa 


144 

Saidie-Arrêt.  Quant  à  la  nécessité  de  déposer  le  montant  du 
jugement,  la  Cour  Inférieure  n'avait  pu  Pinférer  que  de  l'opi- 
nion isolée  de  Roger  sur  la  Saisie-Arrêt,  opinion  hasardée, 
même  sous  l'empire  des  loix  de  procédure  actuelle  en  France, 
et  que  désavouaient  les  principes  de  la  procédure  ancienne 
en  force  en  ce  pays.  D'ailleurs  la  doctrine  constante  avait 
été  jusqu'ici  que  la  Saisie-Arrêt  a  un  effet  suspensif  des 
procédés  du  créancier,  contre  son  débiteur  Tiers-Saisi,  et 
arrête  les  payements  entre  les  mains  de  ce  dernier.  (1) 

L'Intimé  soumit  les  deux  observations  suivantes  pour 
démontrer  la  justice  de  ses  prétentions. 

En  premier  lieu,  le  sursis  demandé  par  l'Appelant  aurait 
l'effet  d'arrêter  toute  contrainte  de  la  part  du  créancier  contre 
son  débiteur,  qui,  bien  loin  de  s'exécuter,  ne  pourrait  tout  au 
plus  que  courir  à  sa  ruine,  et  devenir  insolvable  avant  le 
terme  fixé,  si  rapproché  qu'il  fat  pour  obtenir  un  jugement 
en  validité  sur  cette  Saisie- Arrêt,  et  dans  ce  cas  le  débiteur 
frustrerait  ses  deux  créanciers  de  leur  créance  respective,  et 
ce  serait  le  créancier  personnel  du  Tiers-Saisi  qui  en  défini- 
tive en  supporterait  toute  la  perte.  Aussi  toutes  les  autorités, 
allaient-elles  à  dire  qu'à  défaut  par  le  Tiers-Saisi  d'ofirir  et 
de  consigner  sous  condition  d'une  décharge,  il  ne  pouvait 
faire  arrêter  les  contraintes  pas  même  l'expropriation 
forcée.  (2) 

En  second  lieu,  l'Intimé  ne  pouvait  se  dispenser  de 
répondre  à  cette  Opposition,  vu  que  l'Appelant  y  avait  fausse- 
ment allégué  que  la  Saisie-Arrêt  avait  été  dénoncée  à 
l'Intimée,  et  dans  le  silence  ou  l'acquiescement  de  l'Intimé, 

(1)  1  Pigeau,  pp.  600  à  602  :— Ancien  Demsart  vbo.  Saisie- Arrêt,  p.  420, 
No.  32  :^10  Pothier,  confronté  avec  le  Code,  Saisie- Arrêt,  Ch.  2,  Sect.  324  :-r 
7  TouUier,  Nos.  33  et  34  :--2  Blondonneau,  Corps  du  Droit  Français,  de  PArt, 
555  à  573  :— Roger,  Sai8ie-Arrêt,_pp.  143-4  et  258. 

(2)  1  Pigeau,  p.  562  :— Roger,  Traité  de  la  Saisie- Arrêt,  p.  354,  Nos.  2  &3  :-^ 
11  Dalloz,  Jurisprudence  Générale  du  Eoyaqme  vbo.  Saisie* Arrêt,  p.  629,  Note 
3,  Simon  va.  Desmarets. 
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l'Appelant  aarait  obtenu  le  bénéfice  âe  cet  allégué  injuste 
en  faisant  retomber  tous  les  frais,  même  ceux  de  la  saisie 
mobilière,  sur  l'Intimé.  D'ailleurs  la  contestation  sur  cette 
Opposition  ne  se  réduisait  plus  qu'à  une  question  de  frais, 
qui  est  toujours  à  la  discrétion  de  la  Cour  devant  laquelle 
elle  se  présente. 

La  Cour  d'Appel,  considérant  le  shérif  ou  l'huissier  chargé 
du  Bref  d'Exécution,  comme  remplaçant  et  tenant  lieu  du 
Receveur  des  Consignations  qui  existait  en  France,  donna 
gain  de  cause  à  l'Intimé  ;  le  jugement  est  comme  suit  : 

''  La  Cour  du  Banc  de  la  Reine,  &c.,  considérant  que 
"  l'Opposition  de  l'Appelant  à  la  vente  de  ses  meubles  saisis, 
"  et  à  l'exécution  du  jugement  de  la  Cour  pour  prélever  la 
"  dette  et  dépens  adjugés  à  l'Intimé,  en  vertu  d'un  Writ  de 
''  Fieri  Fadas  duement  émané,  était  mal  fondée,  et  que  si 
^^  l'Appelant  eût  voulu  prévenir  ces  poursuites  et  contraintes, 
^^  après  que  la  Saisie- Arrêt  du  nommé  Aimé  Massue  lui 
"  avait  été  signifiée,  il  devait  faire  offre»  réelles  de  la  dette, 
^*  ou  montant  de  la  condanmation,  et  de  tous  les  frais  encou- 
^^  ras,  même  ceux  de  la  saisie  faite  de  ses  meubles,  ainsi 
^  qu'il  est  mentionné  au  jugement  dont  est  appel,  qui  est 
"  basé  sur  un  principe  juste  et  légal,  a  c  nfirmé  et  confirme  le 
^^  dit  jugement,  condamnant  l'Appelant  aux  dépens  du  pre- 
ssent appel." 

Dritmmond  et  Lobanger,  pourri' Appelant. 
LAnuBNAYs,  P.  R.  pour  l'Intimé* 
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QUEEN'S  BENCH.— MONTREAL. 
Before  Roxjlaitd,  Chief  Justice,  Day  and  Smith,  JuBtiees. 

SCuTiLLiBB  6^  a/., **.*^..Plaintiffiy 
vs. 
MxTNRo,  •  •  • •  •  • Defendant. 


Held  :— 1.  That  the  privilege  fromar- 
reft,  upon  civil  procesa,  does  not  attach 
to  the  Members  of  the  Canadian  Légis- 
lature by  virtue  of  any  law  or  usage. 

2.  Hiat  it  does  not  attach  as  a  legal 
incident  to  the  constitution  of  the  Legis- 
lature, or  by  analogy  between  it  and  the 
parliament  of  Great  Britain. 

3.  That  it  does  attach  on  the  ground 
of  such  necessity,  and  not  beyond  it. 

4L  That  the  case  of  the  Petitioner 
does  not  lall  within  such  necessity. 


Jagé  :— 1.  Que  le  privilege  cootre 
l'emprisonnement,  en  matière  civile, 
n'existe  pas  en  faveur  des  Membres  de 
la  Législature  du  Canada,  en  vertu 
d'aucune  loi  ou  usa^e. 

2.  Que  re  privilège  n'a  pas  lien 
comme  une  conséquence  de  la  constitu- 
tion de  la  Législature,  ou  par  analogie 
entre  la  constitution  coloniale  et  le 
Parlement  de  la  Grande-Bretagne. 

3.  Que  ce  privilège  n'existe  que  dans 
les  caé  d'absolue  nécessité,  et  non  autre- 
ment..  . 

4.  Que  l'exemption  réclamée  far  le 
Requérant  ne  tombe  pas  dans  le  cas  de 
telle  nécessité  absolue. 


Judgment  rendered  in  January  Term,  1848.  (1) 

Day,  Justice,  delivered  the  judgment  of  the  Court  :  This 
case  comes  up  for  Judgment  upon  the  merits  of  a  petition  by 
the  Defendant,  Munro,  claiming  to  be  discharged  from  arrest 
under  a  cap.  ad  res.  on  the  ground  of  privilege  as  a  Member 
of  the  Legislative  Assembly  of  this  Province. 

His  petition  sets  forth  that  ever  since  the  31st  October, 
1844,  he  has  been  a  Member  of  the  Legislative  Assembly 
for  the  third  riding  of  the  county  of  York,  and  that  he  ha» 
taken  his  seat  there,  and  continued  to  act  as  such. 

That  the  Provincial  Parliament,  after  certain  previous 
prorogations,  was  prorogued  to  the  16th  of  October,  1847,  and 
by  Proclamation  dated  the  8th  October,  it  was  further 
prorogued  to  the  25th  of  November  of  that  year. 

That  on  the  5th  of  November  while  he  ^^  was  on  his  vray 
^^  from  and  to  the  said  Provincial  Parliament  or  Assembly, 


(1)  Reported  by  J.  Popham,  Esquire,  Montreal. 
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^^  and  engaged  in  the  alTairs  and  business  of  representing  the 
^^  said  freeholders,  and  within  a  reasonable  time  permitted 
'^  for  going  and  returning  to  the  said  Parliament,  and  being  a 
"  Member  of  the  said  Parliament,  and  as  such  privileged 
"  from  arrest,"  he  was  arrested  by  process  of  cap,  ad  resp. 
sued  out  by  the  Plaintiff,  and  obliged  to  give  bail  to  the 
Sheriff  for  his  appearance  on  the  7th  of  January  then  next. 

That  the  arrest  and  process  are  illegal,  and  that  the  Peti- 
tioner, by  law  and  immemorial  usage,  was,  and  is  entitled,  to 
the  privilege  of  Parliament,  and  as  such  is  not  subject  to  be 
arrested  or  even  to  be  sued  and  impleaded. 

The  prayer  of  the  petition  is,  to  cancel  the  bail-bond,  and 
to  quash  the  Writ  of  cap.  adresp. 

The  allegations  of  fact  contained  in  the  petition  are 
admitted,  with  the  exception  only  of  that  one  in  which  the 
Petitioner  declares  that  when  arrested  he  was  on  his  way  to 
or  bom  the  Legislative  Assembly,  or  was  then  engaged  in 
the  business  of  representing  his  constituents. 

The  pretensions  of  the  Petitioner  have  been  resisted 
by  the  Plaintiffs  :  1st.  On  the  ground  that  Members  of  the 
Provincial  Legislature  are  not  privileged  from  arrest  ;  and 
2iid.  That  even  if  such  privilege  do  exist,  the  Petitioner  is 
not  entitled  to  claim  it  under  the  circumstances  of  the  case. 

The  question  is  obviously  one  of  importance,  and  of  a  good 
deal  of  difficulty.  The  one  party,  a  creditor,  insisting  upon 
an  nndoubted  right  under  the  Statute  law  of  the  country.  The 
other,  the  debtor,  seeking  to  avoid  his  liability  to  the  exercise 
of  this  right  as  one  of  a  privileged  body.  It  is,  of  course,  the 
business  of  the  party  claiming  the  exemption  to  justify  his 
pretensions.  This  cannot  be  done  under  any  direct  written 
law,  for  our  Statute  book  is  silent  upon  the  subject.  It  must, 
therefore,  be  sustained,  if  sustained  at  all  : 
10  • 
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1st.  By  the  authority  of  usage  so  well  established  as  to  be 
equally  binding  with  positive  law  ; 

2nd.  Or,  as  an  incident  legally  implied  by  the  law  creat- 
ing the  Provincial  Legislature,  or,  to  be  inferred  from  ils 
analogy  with  the  Parliament  of  Great  Britain  ; 

3rd.  Or,  as  a  right  essential  to  its  existence  and  the  func- 
tions which  it  has  to  fulfil. 

Taking  these  propositions  as  embracing  the  whole  ques- 
tion before  us,  I  proceed  to  examine  them  in  their  order. 

1.  Is  the  pretension  of  the  Petitioner  sustained  by  any 
usage  having  the  authority  of  law  ?  There  can  be  no  question 
that  under  our  system,  as  well  as  in  England,  usages  may 
sometimes  acquire  the  authority  of  written  law.    The  rule 
of  the  civil  law  was  "  Sine  scripto  jus  venit  quod  usus  appro- 
bamt.    Namdiutumi  mores   cofisensu  utenttum  comprobati 
legem  imitantur.^^  (1)  But  usage,  to  become  law,  must  be 
accompanied  by  certain  conditions  which  are  substantially 
the  same  in  all  countries  in  which  the  doctrine  prevails.  Thus 
the  usage    must    be  uniform,  public,  constant,  universal 
among  those  whom  it  concerns,  and  continued  for  a  long 
period  of  time.  (2)  In  England  the  period  of  time  is  techni- 
cally expressed  as  that  beyond  which  the  memory  of  man 
reaches  not,  and  this  legal  memory  is  supposed  to  extend 
back  to  the  time  of  one  of  the  earliest  kings  of  the  conquest. 
In  the  countries  governed  by  the  civil  law,  it  is  the  duty  of 
the  Courts  to  decide,  whether  a  usage  has  been  attended 
with  the  necessary  conditions,  and  has  existed  sufficiently 
long  to  acquire  the  authority  of  law,  whether,  in  fact,  it  has 
become  a  jurisprudence.     In  applying  these  rules  to  the  case 
before  us,  it  is  evident  that  no  usage  exists  in  these   Courts 
with  respect  to  Parliamentary  privilege  whicji  can   at   all 

(1)  Inst  de  Jure.  Nat  6  9. 

(2)  lToulUer,No.I69. 
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Mtitfy  them.  Giving  to  the  Defendant  the  full  benefit  of  the 
two  Picvincial  Parliaments  of  Upper  and  of  Lower  Canada, 
theie  is  not,  nor  CQuld  there  be  any  evidence  before,  either  of 
an  immemorial  custom,  nor  of  a  usage  less  ancient  but  sus- 
tained by  a  uniform  jurisprudence.  There  is,  indeed,  no 
jurisprudence  on  the  subject,  one  isolated  case,  perhaps  two, 
may  be  found  in  which  the  House  of  Assembly  of  Lower 
Canada  took  proceedings  for  punishing  alleged  contempts, 
bat  this  mere  occasional  assertion  of  a  right  cannot  have  the 
effect  of  establishing  it,  and  can  form  no  guide  for  the  deci- 
sion of  the  Court  in  the  present  case.  In  so  far  then  as  the 
pretensions  of  the  Defendant  rest  upon  usage  having  the 
obligation  of  law,  they  are  without  foundation. 

2.  But,  secondly,  can  the  Defendant  maintain  his  petition 
upon  the  ground  that  the  privilege  sought  to  be  enforced  is  a 
legal  incident  implied  by  law,  or  necessarily  inferred  from 
analogy  with  the  British  Parliament  ?  Our  Provincial  Par- 
liament is  a  Corporation,  one  it  is  true,  of  great  dignity, 
possessed  of  large  legislative  powers,  and  intended  to  deal 
with  most  important  interests,  yet  still,  it  is  a  Corporation, 
and,  in  settling  its  incidental  rights  and  functions,  we  must 
inquire  whether  the  privilege  claimed  is  among  the  well 
ascertained  incidents  of  all  Corporations  possessing  legisla- 
tive powers  ;  and,  if  not,  whether  it  can  be  considered  legally 
incident  in  our  House  of  Assembly  upon  any  ground  pecu- 
li)tr  to  that  body.  That  all  Corporations  invested  with 
legislative  powers  do  not  possess  the  right  in  question  is 
certain.  For  it  has  never  been  pretended  that  it  attaches  to 
a  mere  Municipal  Corporation,  although  some  of  them,  as 
in  large  Cities  of  England,  and,  indeed,  in  our  own  City, 
have  authority  to  make  most  important  laws  for  the  govern- 
ment of  those  .within  their  local  jurisdiction . 

If  we  look  to  foreign  countries,  we  shall  find  that  the 
particular  privilege  of  exemption  from  personal  arrest,  has 
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Beaumont  va.  Barrett  and  others,  from  a  judgment  of  the 
Court  of  Error  of  Jamaica.  The  Chief  question  raised  by 
that  appeal  was,  whether  the  Legislative  Assembly  of  that 
Colony  possessed  the  power  of  punishing  for  a  contempt 
which  had  been  committed  against  it  by  the  publication  of  a 
libel  ?  The  question  was  settled  in  the  affirmative  upon  two 
grounds.  First,  that  the  right  belonged  to  the  Assembly  as  a 
necessary  incident  to  its  legislative  chamcter  ;  and  secondly, 
because  by  the  Statute  1,  Geo.  II,  Cap.  1,  it  was  enacted, 
that  all  su^h  Laws  and  Statutes  of  England  as  have  been  at 
any  time  esteemed,  introduced  and  accepted,  or  received,  as 
laws  in  that  Island,  should,  and  were  thereby  declared  to  be, 
and  continue  to  be,  the  laws  of  Jamaica  for  ever,  and  this  right 
in  the  Assembly  of  punishing  for  contempt  has  constantly 
been  received  and  acted  upon  there  as  a  part  of  their  laws. 
The  doctrine  first  announced,  viz  :  that  the  power  of  arrest 
for  contempt  belonged  to  the  Assembly,  as  a  necessary  inci- 
dent to  its  legislative  character,  has  never  been  more  forcibly 
discussed  than  it  was  in  the  case  of  Keilley  vs.  Carson  (1)  and 
others.  This  was  an  appeal  to  the  Privy  Council  from  the 
Supreme  Court  of  Newfoundland  upon  a  judgment  dismiss- 
ing the  action  of  the  Appellant  against  the  Respondents,  the 
Speaker  and  others  of  the  House  of  Assembly,  for  damages, 
for  having  imprisoned  him  for  a  breach  of  privilege  of  the 
House,  in  having  insulted  and  threatened  a  Member  for  the 
observations  he  had  there  made.  Upon  this  appeal  the  whole 
subject  of  the  privileges  of  the  Colonial  Assemblies  under- 
went an  elaborate  examination,  and  were  settled  by  a 
judgment  proceeding  from  the  most  distinguished  judges  in 
England.  The  Judgment  was  pronounced  by  Mr.  Baron 
Parke  (who  also  rendered  the  judgment  in  Beaumont  vs. 
Barrett.)  The  opinion  expressed  in  the  course  of  the  delivery 
of  that  judgment,  that  the  privilege  of  committing  for  contempt 
was  incidental  to  every  legislative  body,  was  declared  to  be 
extra-judicial,  it  is,  in  fact  entirely  subverted  by  the  Judg- 

(1)  4  Moore,  Privj  Council  Rep.  C3. 
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ment  in  Keilley  vs.  Canon.  In  this  latter  case,  it  is  said,  that 
no  other  powers  are  given  to  Colonial  Assemblies  than  such 
as  are  necessary  to  their  existence,  and  the  proper  exercise 
of  the  functions  which  they  are  intended  to  execute.  The 
particular  power  under  discussion  was  that  of  arrest  for 
insulting  a  Member  of  the  House  for  something  said  in  it. 
It  is  said  that  this  power  belongs  to  the  House  of  Commons 
in  England,  and  this,  it  is  contended,  affords  an  authority 
for  holding  that  it  belongs,  as  a  legal  incident  by  the  common 
law,  to  an  assembly  with  analogous  functions.  But  the  reason 
why  the  House  of  Commons  has  the  power  is  not  because  it 
is  a  representative  body  with  legislative  functions,  but,  by 
virtue  of  ancient  usage  and  prescription,  the  lex  et  consuetvr 
do  Parliamenti  which  forms  a  part  of  the  common  law  of 
England,  and  according  to  which  the  House  of  Lords  and 
Commons  are  invested  with  many  peculiar  privileges,  that 
of  pmiishing  for  contempt  being  one,  and  exemption  from 
personal  arrest  being  another.  All  the  Judges  present  at 
the  argument  in  Keilley  vs.  Carson  decided  that  the  House  of 
Assembly,  as  a  local  Legislature,  had  every  power  necessary 
for  the  proper  exercise  of  its  functions  and  duties,  but  had 
not,  what  it  erroneously  supposed  itself  to  possess,  the  same 
exclusive  privileges  which  the  ancient  law  of  England  has 
annexed  to  the  Houses  of  Parliament. 

Protection  from  personal  arrest  on  the  ground  of  necessity 
.has  been  chiefly  recognized  with  respect  to  persons  attending 
the  administration  of  public  justice.  In  England,  by  the 
universal  practice  of  the  Courts,  witnesses  and  parties  to  a 
suit  are  protected  while  in  attendance  upon  the  Court,  and 
for  a  reasonable  period  going  and  returning.  In  this  country 
we  have  followed  Ihe  English  rule.  It  differs  from  the  course 
which  obtains  in  France,  not  in  spirit,  but  in  the  form 
necessary  to  be  observed.  In  England  the  witness  may 
always  claim  the  exemption  as  a  matter  of  right  without  any 
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previous  intervention  of  a  Judge.  In  France  he  must  obtain 
from  the  proper  officer  a  special  protection  grantable  upon 
the  circumstances  of  the  case.  But  in  both  these  countries, 
and  in  others  where  the  same  rule  prevails,  it  is  evidently 
based  upon  its  necessity  for  carrying  on  the  administration  of 
justice.  But  this  necessity,  which  justifies  the  protection  of 
the  debtor  at  the  expense  of  the  creditor,  must  evidently  be 
one  of  universal  application  affecting  the  whole  community^ 
and  not  confined  in  its  operation  to  a  limited  class  or  body 
of  persons.  Thus  it  may  be  said  that  there  is  a  necessity  that 
the  officers  of  a  municipal,  or  even  of  any  inferior  corpora- 
tion, should  be  exempt  from  imprisonment  lest  the  business 
of  the  corporation  should  fail.  But  although  this  may  be  a 
clear  necessity,  yet  it  affects  only  a  limited  class  ;  and  the 
law  which  gives  an  universal  right  to  the  creditor  is  not  to  be 
defeated  by  a  particular  necessity  in  which  the  community 
at  large  have  no  concern.  In  order  then  to  the  existence  of 
this  privilege  from  arrest  on  the  ground  of  necessity,  two 
conditions  must  concur  :  First — ^That  the  necessity  be  of  a 
nature  to  affect  the  existence  or  the  efficient  operation  of  the 
body  to  which  it  relates  ;  Second.  It  must  affect  the  interest 
of  the  community  generally,  and  not  of  a  part  of  it  only.  In 
considering  the  constitution  and  functions  of  our  Provincial 
Legislature,  it  is  certain  that  two  conditions  of  the  necessity 
contended  for  combine  in  its  favor.  The  arrest  of  its  mem- 
bers would  evidently  put  an  end  to  its  operations,  and,  as  it 
is  the  Legislature  of  the  Province,  the  whole  community  is 
interested  in  preventing  such  a  contingency.  There  can, 
therefore,  be  no  doubt,  as  a  general  proposition,  that  the 
Members  of  that  body  ought  to  be  protected  from  arrest  under 
civil  process  on  the  ground  of  necessity.  But  as  necessity  is 
the  origin  and  foundation  of  the  privilege,  so  this  same  neces- 
sity must  be  the  measure  of  it.  That  is  to  say  :  in  every  case  the 
Member  claiming  the  exemption  must  show  that  bis  arrest 
would  interfere  with  his  legislative  functions,  and  prevent 
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the  discharge  of  his  duties  to  the  countiy.  The  right  is  that 
of  the  elective  body  of  the  Province,  and  not  of  the  individual, 
and  is  not  to  be  confounded  with  any  supposed  sacredness  of 
person,  derived  from  his  office,  giving  a  continual  exemption. 
And  I  would  go  even  so  far  as  to  say  that  so  little  is  there  of 
personal  privilege  in  it,  that  the  arrest  of  a  Member  of  the 
Legislature  would  hot  be  null  if  at  the  time  of  making  the 
application  for  his  enlargement,  the  interest  of  the  public  in 
the  liberty  of  such  Member  had  ceased  to  exist. 

Having  thus  established  the  rule,  which,  in  our  opinion, 
ought  to  govern  this  matter,  it  only  remains  to  settle  how  far 
the  circumstances  of  the  case  submitted  to  us  fall  within  its 
operation.  The  fact  of  the  Petitioner  being  a  Member  of  the 
Provincial  Legislature  at  the  time  of  the  arrest  is  admitted  ; 
as  is  also,  that  the  arrest  took  place  on  the  fifth  of  November, 
twenty  days  before  the  time  appointed  by  a  subsequent  pro- 
clamation for  the  meeting  of  Parliament,  so  that  the  party 
stood  between  two  prorogations  at  twenty  days  distance  from 
each. 

But  it  does  not  appear  that  he  was  either  going  to  or  retum- 

ing  from  his  legislative  duties  in  the  House  of  Assembly. 

Indeed  the  contrary  is  rather  to  be  presumed  from  the  fact 

that  neither  of  the  Proclamations  alluded  to,  contain  the  words 

"  for  the  despatch  of  business,'*  and  it  is  a  matter  of  notoriety 

that  when  these  words  are  not  inserted  no  session  is  expected 

to  take  place.    Such  being  the  fact,  the  Petitioner  cannot  be 

held  to  fall  within  the  legal  necessity  which  has  been  defined, 

and  is,  therefore,  not  entitled  to  claim  exemption  tmder  it. 

Upon  the  several  propositions  then,  in  this  case,  the  Court  is 

of  opinion — Ist  That  the  privilege  from  arrest  upon  civil 

process  does  not  attach  to  the  Members  of  our  Provincial 

Legislative  Assembly  by  virtue  of  any  law,  jurisprudence, 

or  usage  ;  2nd.  That  it  does  not  attach  as  a  legal  incident  to 
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the  Constitution  of  the  Legislature,  or  by  analogy  between  it 
and  the  Parliament  of  Great  Britain  ;  Srd.  That  it  does  attach 
on  the  ground  of  necessity,  to  the  extent  of  such  necessity 
and  not  beyond  it  ;  4th.  That  the  case  of  the  Petitioner  is  not 
shewn  to  fall  within  such  necessity. 

RoBBRTsoN,  A.  &  6.  for  Plaintiff. 

Cross,  for  Defendant. 


SUPERIOR  COURT.— QUEBEC. 
Before  Bowex,  Chief  Justice,  Duyal  and  Caron,  Justices. 

C  Benson, • Plaintiffs 

No.  1260.  ]  vs. 

(  Rtan, • Defendant. 


Held  :— That  the  plea  of  défenu  au 
fonda  en  droit  is  not  a  preliminary  plea 
within  the  meaning  of  the  16th  Vict. 
Chap.  194,  sec.  21 ,  and  need  not,  there- 
fore, be  filed  within  the  delay  of  four 
days  fixed  by  that  statute. 


Jugé  : — Que  le  plaidoyer  de  défense 
au  fonds  en  droit  n'est  pas  un  plaidoyer 
préliminaire  dans  le  sens  de  la  16e  Vict. 
Chat).  194,  sec.  21,  et  par  conséquent, 
ne  doit  pas  être  filé  dans  le  délai  de 
quatre  jours  prescrit  par  cet  acte. 


Judgment  rendered  the  3rd  October,  186S. 

The  action  in  this  cause  was  returned  into  Court  on  the 
■  first  day  of  September,  1863  ;  on  the  tenth  day  of  the  same 
month  a  demand  of  plea  was  served  upon  the  Defendant  by 
the  Plaintiff  ;  the  Defendant,  within  the  delay  [prescribed  by 
law,  filed  a  Défense  au  fonds  enfatt^  together  with  a  Défense 
au  fonds  en  droit. 

The  Plaintiff  moved  to  strike  the  Défense  au  fonds  en  droit 
from  the  files,  inaismuch  as  by  the  statute  regulating  the 
matter  of  pleadings,  exceptions  à  laforme^  a^well  as  dilatory 
and  declinatoiy  exceptions,  or  other  preliminary  pleas,  should 
be  filed  within  four  days  from  the  return  of  tlie  Writ. 

Rule  discharged. 

"The  Court,  having  deliberated  upon  the  Plaintiff's  motion 
of  the  first  instant,  for  that  the  Défense  au  fonds  en  droit  iu 
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this  cause  filed,  be  strack  from  the  files  of  this  Court  and 
removed  from  the  record  in  this  cause,  with  costs,  because  the 
same  was  not  filed  within  four  days  from  the  day  of  the 
return  of  the  said  Writ  in  this  cause  :  Considering  that  a 
Demurrer  is  not  a  preliminary  plea  adverted  to  in  the  Statute 
with  reference  to  pleas  of  a  pleliminaiy  nature,  it  is  by  the 
Court  adjudged  that  the  Plaintiff  take  nothing  by  that 
motion." 


Stuart  and  Vannovous,  for  Plaintiff. 
Ross  and  Parkin,  for  Defendant. 


No.  1110. 


SUPERIOR  COURT.— QUEBEC. 
Before  Duval  and  Caroit,  Justices. 
(  Wilson, Plaintiff. 


Rkid,  . 


vs. 


•Defendant. 


Held  :— That  an  Affidavit  for  a  Cap. 
ad  Resp.,  stating  that  the  deponent's 
grounds  for  believing  that  the  Defen- 
dant is  about  leavins  the  Province  with 
an  intent  to  defraud  his  creditors,  are, 
that  the  Defendant's  vessel  is  loaded 
and  ready  for  sea,  that  he  the  Defen- 
dant in  tendssailing  in  her,  and  has  told 
the  depon«nt  that  he  would  not  return 
to  Caxuula,  is  sufficient. 


Jugé  :— Qu'un  Affidavit  pour  un  Cktp, 
ad  JUsp.,  dans  lequel  il  est  dit  ^ue  les 
raisons  qu'à  le  déposant  de  croire  que 
le  Détendeur  est  sur  le  point  de  laisser 
la  Province  avec  intention  de  frauder  ses 
créanciers,  sont,  que  le  vaisseau  du 
Défendeur  est  chargé  et  prêt  à  faire 
voile,  que  le  Défendeur  entend  partir  sur 
ce  vaisseau,  et  qu'il  a  dit  au  déposant 
qu'il  ne  reviendrait  pas  au  Canada,  est 
suffisant. 


Judgment  rendered  the  20th  March,  1854. 

The  action  in  this  cause  was  an  action  of  assumpsit^  com- 
menced by  a  Writ  of  Capias  ad  Respondendum* 

The  affidavit  after  stating  the  cause  of  action  went  on  to 
say  that  the  Plaintiff  verily  and  in  his  conscience  believed, 
that  the  Defendant  was  immediately  about  to  leave  the  Pro- 
vince with  an  intent  to  defraud  the  Plaintiff,  his^creditor,  &c., 
.  it  was  then  stated,  in  the  affidavit  :  "  That  the  grounds  of 
the  belief  of  this  Deponent,  that  the  said  George  Reid  is 
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immediately  about  to  leave  this  Province,  with  an  intent 
to  defraud  this  Deponent  are — 1st.  Because  the  said.vessel  is 
now  loaded  and  ready  to  be  cleared  at  the  Custom  House, 
and  to  proceed,  to  sea,  and  will  sail  to  day  or  to-morrow  ;  2. 
Because  the  said  George  Reid  is  still  the  master  of  the  said 
vessel,  of  which  he  is  also  part  owner,  and  hath  told  the 
Deponent,  that  he  intended  to  sail  in  the  said  vessel  as  such 
master  thereof  as  aforesaid,  on  a  voyage  beyond  the  seas  ; 
and  because  the  said  George  Reid  told  this  Deponent  that  he 
would  not  return  to  Canada,  and  that  this  would  be  his  last 
voyage  to  Canada." 

The  Defendaat  moved  that  "  the  bail-bond  by  him  entered 
into  under  the  Writ  of  Capias  ad  Bespondendum^  in  this  cause 
issued,  be  delivered  up  to  him  aad  declared  null  and  void, 
and  of  no  effect,  because  no  reasons  are  assigned  for  the^e- 
gation  in  the  affidavit  in  this  cause  filed,  under  which  the 
said  Writ  is  issued,  that  the  said  Defendant  was  immediately 
about  to  leave  the  Province,  with  an  intent  to  defraud  the 
Plaintiff  in  particular,  and  because  such  allegation  and 
good  groui^d  of  belief  in  support  thereof  were  essential,  and 
without  which  the  said  affidavit  is  wholly  insufficient." 

Rule  discharged. 

"  The  Court,  &c  :  Considering  that  the  affidavit  in  this 
cause  filed  contains  sufficient  pounds  to  justify  the  Plaintiff 
in  the  belief  that  the  Defendant  was  immediately  about  to 
leave  the  Province  of  Caaada,  with  the  intent  of  defrauding 
the  said  Plaintiff,  and  that,  therefore,  he  was  entitled  by  law 
to  the  Writ  of  Capias  ad  Respondendum  issued  in  this  cause, 
doth  dismiss  the  said  motion  with  costs." 

Caibns,  for  Plaintiff. 
Alletn,  for  Defendant. 
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SUPERIOR  COURT.— QUEBEC. 
Before  Bowxk,  Chief  Justice,  Duval  and  Meredith, 
Justices. 
'  Wilson,.  ••••••••   •  •  •  • •  Plaintiff. 


No.  1658. 


vs. 


Rat, •  • Defendant. 


Held:— That  in  an  affidavit  for  a 
Utpia»  ad  Reapondendumf  itisneces- 
Miy  that  the  party  makingsach  affida* 
Tit,  should  swear  that  the  Defendant  is 
immediately  ahout  to  leave  the  Pro- 
vince, with  an  intent  to  de/raMd  the 
PlahUiffin  pariieukarf  or  his  crediion  in 


Jagé  : — Que  dans  un  affidavit  pour  un 
Writ  de  Capiat  ad  Regpondendum^  il  est 
nécessaire  qu'il  soit  juré  par  la  partie 
faisant  tel  amdavit,  que  le  Défendeur  est 
!mmédiateme!it  sur  le  point  de  laisser 
la  Provincci  avec  intention  de  frauder  le 
Demandeur  en  particulier ^  oueeecréan^ 
ciert  en  généroL 

Judgment  rendered  the  6th  December,  1854. 

The  action  in  this  cause  was  commenced  by  a  Capias  ad 
Respondendum  under  which  the  Defendant  was  arrested  ;  the 
affidavit  upon  which  the  Writ  issued,  after  stating  the  cause 
of  debt,  went  on  to  say,  that  the  Deponent  had  every  reason 
to  and  did  verily  in  his  conscience  believe  that  the  Defendant 
was  immediately  about  to  leave  the  Province,  without  how- 
ever adding,  that  it  was  tvith  an  intent  to  defraud  the  Plaintiff 
in  particular  J  or  his  creditors  in  general. 

The  Defendant  who  had  put  in  security,  took  advantage 
of  this  defect  by  motion,  to  the  effect  that  the  bail  bond  should 
be  given  up  to  him,  and  declared  null  and  void  and  of  no 
effect. 

Rule  made  absolute. 

**  Considering  the  affidavit  in  virtue  of  which  the  Capias 
ad  Respondendum  hath  issued  is  insufficient  to  entitle  the 
Plaintiff  to  such  Writ,  it  is  adjudged  that  the  arrest  of  the 
Defendant,  made  in  virtue  of  the  said  Writ,  be  set  aside,  and 
the  Defendant  discharged  from  the  custody  of  the  Sheriff,  &c, 
&c. 

Ro68  andPARKiir,  for  Plaintiff. 
ALunm,  for  Defendant. 
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BANC  DE  LA  REINE, 
En  Appel. 


DISTRICT  DE  MONTREAL- 
Présents  :  Rolland,  Panet  et  Aylwin,  Juges. 


(  Lamothe, (  Demandeur,)  Appdlani, 


vs. 


(  Chevalier  et  cU {Défendeurs,)  Intimés. 


Jugé  :~^u«  diins  l'espèce,  les  termes 
énonciatifs  d'un  assaut  grave  sur  le 
I>einandeur,  ne  comportent  pas  une 
accusation  de  félonie. 


2.  Que  dans  le  cas  mdme  ou  cet  as- 
saut aurait  le  caractère  de  félonie,  le 
Demandeur  peut  réclamer  des  dom- 
mages sans  avoir  poursuivi  préalable- 
ment au  criminel,  pour  l'assaut  dont  il 
se  plaint. 


Held  :— That  in  an  action  of  damages 
for  assault  and  battery,  words  in  the 
declaration  charging  the  Defendants 
with  a  design  to  do  grievous  bodily 
harm  to  the  Plaintiff,  do  not  necessarily 
constitute  an  accusation  of  felony. 

2.  That  even  in  the  case  where  the 
assault  charged  would  amount  to  a 
felony,  the  Plaintiff  may  proceed  in  an 
action  for  damages,  without  being  in  the 
first  dlace  compelled  to  prosecute  cri- 
minally, for  the  assault  of  which  he 
complains. 


Judgment  rendered  the  17th  Jannary,  1854. 

La  demande  en  cette  cause  était  en  recouvrement  de  dom- 
mages, de  la  part  de  l'Appelant  contre  les  Intimés,  à  raison 
d'un  assaut  grave,  par  eux  commis,  le  jour  de  Noël  à  l'issue 
de  la  messe  à  la  porte  de  la  sacristie  de  l'Eglise  de  St.  Ours, 
sur  le  Demandeur,  avec  intention  de  lui  faire  quelque  injure 
grave,  Lamothe  alléguant  que,  sans  provocation  de  sa  part, 
les  Défendeurs  l'avaient,  avec  force  et  violence,  jette  par  terre, 
Pavaient  frappé  et  battu  à  coup  de  poings,  de  pieds  et  avec 
tm  bâton  ou  autre  arme,  et  avec  leurs  mains,  leurs  genoux 
et  leurs  pieds,  avaient  essayé  de  l'étouffer  et  étrangler,  met- 
tant par  là  sa  vie  en  danger,  et  lui  causant  des  douleurs  dont 
il  souffirait  encore,  et  qui  l'avaient  mis  hors  d'état  de  vaquer 
à  ses  affaires. 

Par  un  autre  chef  de  la  demande  il  était  allégué  que 
Chevalier  avait  commis  l'assaut  et  batterie  ayant  un  couteau 
à  la  main,  en  le  frappant,  coupant  et  blessant  à  la  tête,  au 
visage,'au  dos,  à  la  poitrine  et  sur  les  autres  parties  du  corps, 
et  cherchant  à  l'étouffer  à  l'aide  de  ses  mains,  genoux  et 
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pieds  ;  que  Mogé  aidait  Chevalier  dans  cette  attaque  et  agis- 
sait de  concert  avec  lui,  et  avait  frappé  et  blessé  Lamothe 
avec  un  bâton. 

Les  Défendeurs  plaidèrent  séparément  les  mêmes  moyens, 
et  entre  autres,  une  Défense  au  fonds  en  droit  fondée  sur  les 
raisons  suivantes  : 

1.  Parceque  le  Demandeur  en  sa  dite  déclaration  n'allègue 
point  la  commission,  sur  sa  personne,  par  les  Défendeurs,  de 
simples  assauts  et  batteries,  c'est-à-dire,  ne  tenant  pas  du 
crime,  et  ne  partageant  point  la  nature  et  le  caractère  de  la 
félonie.  2.  Parceque  le  Demandeur  en  sa  déclaration  allègue 
des  assauts  et  batteries  et  des  matières  et  choses  qui  tiennent 
da  crime  et  de  la  félonie,  et  à  raison  desquels  il  ne  peut  récla- 
mer des  Défendeurs  Réparation  civile,  ou  des  dommages  et 
intérêts.  3.  Parceque  les  assauts  et  batteries  et  matières  et 
choses  alléguées  en  la  déclaration  du  Demandeur,  tenant  du 
crime  et  de  la  félonie,  pourraient  faire  le  sujet  d'une  accusa- 
tion et  de  procédés  en  justice  criminelle,  maî«  ne  peuvent 
faire  le  sujet  d'une  action  en  justice  civile,  et  que,  partant, 
le  Demandeur  ne  peut,  à  raison  des  dites  matières  et  choses 
en  sa  dite  déclaration,  et  des  dits  assauts  et  batteries  tenant 
du  crime  et  de  la  félonie,  conclure  ni  prétendre  à  aucune 
condamnation  pécuniaire  contre  les  Défendeurs  pour  dom- 
mages et  intérêts.  4.  Parcequ'en  supposant  que  le  Demandeur, 
à  raison  des  dits  assauts  et  batteries,  et  des  dites  matières  et 
choses  contenues  en  sa  déclaration,  aurait  un  droit  d'action 
an  civil,  et  supposant  que  les  Défendeurs  eussent  commis 
des  assauts  et  batteries  sur  la  personne  du  Demandeur,  ce 
<](he  nient  toutefois  les  Défendeurs,  le  Demandeur  ne  pour- 
rait se  pourvoir  par  une  même  action  contr'eux,  attendu  que, 
civilement,  il  ne  peut  exister  aucune  solidarité  ni  conjonc- 
tion entre  les  assauts  et  batteries  qu'aurait  pu  commettre 
chacun  des  Défendeurs,  sur  la  personne  du  Demandeur,  et 
U 
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ceux  qu'aurait  pu  commettre  l'autre,  étant  dlvisément  res- 
ponsables, civilement,  des  assauts  et  batteries  que  chacun 
aurait  pu  commettre  sur  le  Demandeur,  et  n'étant  ni  l'un  ni 
l'autre  sous  la  puissance  de  l'un  ou  de  l'autre.  5.  Parcequ'en 
supposant  que  les  Défendeurs  auraient  commis  des  assauts 
et  batteries  sur  la  personne  du  Demandeur,  ce  dernier  aurait 
du  se  pourvoir  par  action  séparée  et  distincte  contre  chaque 
Défendeur,  et  n'aurait  aucun  droit  de  réclamer  des  Défen- 
deurs des  dommages  et  intérêts  civils,  soit  conjointement 
et  solidairement,  soit  conjointement  à  raison  des  dites  matières 
et  choses  contenues  en  la  dite  déclaration  du  Demandeur.  6. 
Parceque  les  dommages  qui  auraient  pu  résulter  au  Deman- 
deur des  assauts  et  batteries  qu'aurait  pu  commettre  sur  lui 
un  des  Défendeurs,  ne  peuvent  être  acquittés  que  par  le  dit 
Défendeur,  personnellement,  et  séparément  de  qui  que  ce  soit, 
de  sorte  qu'il  ne  peut  y  avoir  ni  solidarité  ni  conjonction, 
entre  les  Défendeurs  en  cette  cause,  pour  le  paiement  et 
acquittement  d'aucuns  dommages  qui  auraient  pu  résulter  au 
Demandeur.  7.  Parceque  les  conclusions  de  la  demande  ne 
découlent  pas  des  prémisses. 

Les  parties  ayant  été  entendues,  la  majorité  de  la  Cour 
maintint  la  Défense  au  fonds  en  droit. 

Van  FsLsoif ,  Juge  :  Je  ne  puis  adopter  l'opinion  de  la 
majorité  de  cette  Cour,  je  ne  vois  rien  dans  la  déclaration 
qui  puisse  faire  un  crime  capital  de  l'assaut  dont  on  se  plaint, 
et,  suivant  moi,  ce  n'est  pas  un  de  ces  cas  qui  requiert  une 
poursuite  criminelle  avant  que  d'exercer  le  recours  civil.  La 
Défense  au  fonds  en  droit  plaidée  par  les  deux  Défendeurs, 
séparément,  se  réduit  à  deux  points,  le  premier  moyen  c'est 
qu'une  seule  action  contre  les  deux  Défendeurs  ne  peut  être 
maintenue,  et  le  second  moyen,  que  les  allégués  de  la  décla* 
ration,  s'ils  sont  vrais,  établissent  une  félonie  sur  laquelle  il 
faut  d'abord  procéder  au  criminel.  Je  suis  d'opinion  qu'en 
Angleterre  les  faits  allégués  ne  pourraient  être  considérés  que 
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cojDine  an  simple  misdemeanor^  et  conséquemment  la  Défense 
au  fonds  en  droit  serait  renvoyée  sur  ce  point.  Les  deux 
moyens  invoqués  ne  peuvent  être  non  plus  maintenus  si  on 
doit  juger  suivant  le  droit  français,  et  suivant  moi,  c'est  là  que 
nous  devons  prendre  notre  règle  pour  décider,  car  par  la 
8e  section  de  la  14e  Geo.  3,  ch.  85,  le  droit  civil  français 
a  été  conservé  et  rétabli  dans  son  intégrité.  11  s'agit  ici 
d'un  assaut  et  batterie  ;  dans  ce  cas  la  loi  française  permet- 
tait à  la  partie  injuriée  de  choisir  son  recours,  et  d'aban- 
donner la  poursuite  criminelle  pour  s'en  tenir  à  la  demande 
civile.  Tel  était  en  France  la  loi  quant  aux  actions  d'injures.(l) 
En  point  de  fait  la  loi  commune  d'Angleterre  n'a  pas  force 
ici,  tel  que  je  viens  de  le  dire  ;  même  suivant  cette  loi,  le  cas 
actuel  aurait  là  même  solution,  (2)  car  en  Angleterre  la  doc- 
trine invoquée  par  les  Défendeurs  n'a  d'effet  que  dans  le  cas 
de  crimes  majeurs,  tels  que  la  trahison,  le  meurtre,  ou 
autre  semblable,  et  non  dans  le  cas  de  simple  délit,  {miade- 
iMcmor)  comme  dans  cette  cause,  où  la  règle  du  droit  anglais 
ne  pourrait  s'appliquer.  (S) 

Les  autorités  citées  nous  montrent  que  dans  le  ceis  de  bles- 
sure et  de  mutilation  {Mayhem)  la  partie  peut  prendre  l'action 
civile,  sans  avoir  recours  d'abord  à  l'accusation.  {Indictment) 
Une  autre  observation  que  je  dois  faire  c'est  sur  l'espèce  de 
plaidoyer,  dont  les  Défendeurs  se  sont  prévalus  et  que  je  ne 
puis  admettre.  La  Défense  au  fonds  en  droit  n'a  lieu  ici  que 
dans  le  cas  où  en  admettant  la  vérité  des  faits,  les  conclusions 
que  l'on  en  déduit  ne  peuvent  être  accordées.  Dans  la  pré- 
sente  demande  les  conclusions  sont  justes,  et  les  moyens 
invoqués  par  les  Défendeurs  ne  peuvent  être  invoqués  que  par 
exception.  Dans  ces  circonstances  je  ne  puis  concourir  dans 
fe  jugement  qui  va  être  rendu. 

Day,  Juge  :  Les  faits  tels  qu'allégués  dans  la  déclaration 

(1)  9  Rep.  de  Gayot  vbo.  Injure,  p.  237. 
C2)  3  Blackfltone,  pp.  121  to  162.    ' 

(3)  3  Blackstone's  Coin  :  Wrongs,  p.  121  :— 1  Tidd's  Practiee,  Actions  p.  7. 
11* 
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constituent-ils  une  félonie  ?  En  Angleterre  c^est  une  règle 
de  droit  qu'aucune  action  civile,  par  suite  de  félonie,  ne 
peut  être  reçue  qu'après  Pépreuve  au  criminel,  et  en  énonçant 
l'acquittement  ou  la  condamnation.  Les  questions  à  soutenir 
de  la  part  du  Demandeur  sont  au  nombre  de  trois  :  .1.  Les 
faits  allégués  ne  contiennent  pas  une  félonie  ;   2.  Admettant 
même  qu'il  y  ait  félonie  la  règle  du  droit  anglais  ne   peut 
valoir  ici,  le  cas  devant  être  jugé  suivant  Jle  droit  français  ; 
3.  Les  Défendeurs  ne  peuvent  se  prévaloir  des  moyens  par 
eux.  invoqués  par  Demurrer  mais  seulement  par  Exception. 
Voyons  si  ces  prétentions  sont  fondées.     Sur  la  première 
question  nous    ne  nous  arrêterons  pas  à    examiner  si  la 
déclaration  est  rédigée  dans  les  termes  précis  qui  doivent 
erre  employés  dans  un  acte  d'accusation  {IndictmefU)y  car  la 
question  devant  la  Cour  n'est  pas  une  question  de  forme. 
La  déclaration  contient  deux  chefs  ;  dans  la  première  on  ac- 
cuse les  Défendeurs,  conjointement,  d'avoir  malicieusement 
tenté  de  suffoquer  et  étrangler  le  Demandeur,  avec  l'intention 
de  lui  faire  xm  mal  corporel  d'une  nature  grave.    Le  second 
chef  est  à-peu-près  dans  les  mêmes  termes  ;  on  y  allègue 
que  le  Défendeur,  Chevalier,  un  couteau  à  la  main,   mali- 
cieusement a  frappé,  coupé,  blessé,  et  autrement  injurié  le 
Demandeur,  et  avec  ses  mains,  ses  genoux  et  ses  pieds  a 
essayé  de  l'étouffer  et  étrangler,   mettant  par  là  sa  vie  en 
danger,  et  que  Mogé,  là  et  alors  aidait  et  assistait  Chevalier. 
Si  l'on  recourt  au  Statut  des  4  et  5  Vie.  ch.  27,  trois  classes 
d'offenses  y  sont  rangées  au  nombre  des  félonies.  Par  la  9e 
section,  quiconque  poignarde,  coupe  ou  blesse  une  persoime 
avec  intention  de  meurtre  est  déclaré  coupable  de  félonie. 
Aussi  deux  choses  sont  nécessaires,  la  blessure  et  l'intention 
de  tuer  ;  si  l'on  met  la  déclaration  en  rapport  avec   cette 
clause,  et  qu'on  se  demande  s'il  y  avait  dans  le  cas  actuel 
intention  de  meurtre,  quoique  la  question  puisse   souf&ir 
difficulté,  pour  moi  je  suis  d'avis  que  celui  qui  coupe,  blesse 
et  essaie  d'étrangler,  a  bien  l'intention  de  tuer.    La  seconde 
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classe  de  félonie  se  trouve  dans  la  10e  olause  par  laquelle 
quiconque    tente    de    noyer,    suffoquer   et    étrangler  avec 
intention  de  commettre  un  meurtre,  quoiqu'il  ne  s'en  suive 
aucun  mal,  est  coupable  de  félonie.  Il  y  a  ici  également  lieu 
de  discuter  sur  l'm^en^ioit  de  meurtre.     La  lie  clause  con- 
tient la  troisième  classe  de  félonies,  et  statue  que  quiconque 
poipiardcj  coupe  ou  blesse  une  personne^  avec  intefUion  de 
mutiler^  défigurer  ou  estropier ^  ou  de  lui  faire  quelque  blessure 
corjioref/c,  est  coupable  de  félonie.     Ce  sont  .là  les  propres 
termes  de  la  déclaration.     Il  ne  peut  donc  y  avoir  de  doute 
que,  sur  le  premier  chef,  dans  sa  demande  le  Demandeur  se 
plaint  d'une  félonie.    Passant  ensuite  à  la  seconde  question, 
savoir  quelle  règle  on  suivait  en  Angleterre,  la  majorité  de 
la  Cour  n'a  aucun  doute.     Il  a  été  jugé  dans  la  cause  de 
Crosby  vs.  Leng,  (1)  que  lorsqu'une  partie  poursuivait  en  re- 
couvrement de  dommages  pour  certains  actes  qui  pourraient 
constituer  une  félonie,  la  règle  indubitable  était  que  la  pour- 
suite criminelle  devait  précéder  le  recours  civil.  Et  cette  règle 
n'est  pas  en  contradiction  avec  le  passage  de  Blackstone  cité 
par  mon  savant  collègue,  Mr.  le  Juge  Van  Felson.     Cette 
règle  du  droit  anglais  avait  pour  raison  d'empêcher  les 
compromis  sur  félonies,  et  il  y  eut  de  grandes  discussions 
sur  le  droit  de  poursuivre  au  civil  après  un  acquittement  en 
Cour  criminelle,   vu  qu'il  pourrait  y  avoir  collusion  entre  les 
parties  de  manière  à  soustraire  à  la  condamnation  criminelle, 
un  accusé  qui  consentirait  à  laisser  obtenir,  par  défaut,  un 
jugement  pour  dommages  ou  réparation  civile.  Maison  jugea 
ensuite  que  telle  action  existait.     Cette  règle  était  basée  sur 
la  jalousie  du  droit  public  pour  empêcher  tout  ce  qui  pourrait 
faire  éluder  ses  dispositions  ;  admettre  l'action  civile  seule, 
serait  admettre  qu'on  peut  composer  indirectement  sur  une 
félonie.     C'est  une  partie  de  la  loi  criminelle  d'empêcher  la 
violation  de  ses  régies  ;  c'est  une  règle  du  droit  public  auquel 
tous  les  intérêts  particuliers  doivent  être  subordonnés.  Elle 

(1)  12  East,  p.  409 
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est  dé  ^essence  du  droit  anglais  et  comtne  lui  doit  avoir  force 
ici.  Le  compromis  en  fait  de  félonie  est  un  crime,  qui  se 
commettrait  sous  la  sanction  des  tribunaux,  si  on  pouvait 
ainsi  s'exempter  de  la  poursuite  criminelle.  Reste  le  trois- 
ième point,  savoir,  sî  Pobjection  a  été  bien  invoquée  par  le 
moyen  d'une  Défense  au  fonds  en  droit  (Demurrer).  Je  dois 
dire  à  ce  sujet  que  les  faits  contenus  en  la  demande  consti- 
tuant une  félonie,  il  était  du  devoir  du  Demandeur  d'alléguer 
pour  établir  son  droit  d'action,  que  les  Défendeurs  avaient 
subi  leur  procès,  et  avaient  été  acquittés  ou  convaincus. 
C'est  là  ce  que  prescrivent  les  auteurs  sur  la  pratique  et  la 
procédure  ;  et  le  Demandeur  n'a  donc  pas  allégué  suffisam- 
ment pour  établir  son  droit,  et  la  Défense  au  fonds  en  droit 
doit  être  maintenue. 

Le  jugement  est  comme  suit  : 

The  Court  &c.  :  Considering  that  as  the  facts  alleged  by 
the  Plaintiff,  in  his  said  declaration,  would  constitute,  if  true, 
a  felony  punishable,  as  such,  by  the  laws  in  force  in  this  Pro- 
vince, and  that  the  Plaintiff  hath  failed  to  allege  that  the  said 
Defendants  have  been  convicted  or  acquitted  upon  any  trial 
for  felony,  by  reason  of  the  said  alleged  facts,  and  that  by 
reason  thereof,  and  by  law,  the  Plaintif!  cannot,  without  such 
trial  first  had  and  obtained,  have  his  action  in  law  for 
the  recovery  of  the  damages  by  him  pretended  to  have  been 
suffered  by  reason  of  the  premises,  maintaining  the  said 
Défense  au  fonds  en  droit  so  pleaded  by  the  Defendants, 
respectively,  doth  dismiss  the  said  action  with  costs.  Mr. 
Justice  Van  Ficlson,  dissenting. 

C'est  de  ce  jugement  qu'appela  le  Demandeur,  et  les 
moyens  sur  lesquels  il  s'appuyait  en  demandant  qu'il  fut 
infirmé  sont  au  nombre  de  cinq,  savoir  : 

L  Dans  les  actions  pour  injures  personnelles,  ou  en  recou- 
vrement de  dommages  par  suite  d'un  délit,  tel  que  celai  dont 
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le  Demandeur  se  plaint  en  cette  cause,  le  droit  civil  et  le 
remède  sont  régis  par  le  Droit  Français,  et  ne  peuvent  être 
limités  ou  restreints  par  les  maximes  de  la  jurisprudence 
anglaise. 

2.  En  supposant  que  la  loi  anglaise  dût  régir  le  cas  actuel, 
l'Appelant  soumettait  la  prétention  que  la  Cour  Inférieure 
avait  erré  en  déclarant  que  l'Appelant  se  plaignait  d'une 
félonie  ;  tandis  que  ce  n'était  qu'un  simple  délit  (misife- 
mtanor.) 

8.  Un  assaut  quelque  grave  qu'il  soit,  pre^d  ou  ne  prend 
pas  le  caractère  de  félonie,  suivant  les  circonstances  mises 
au  jour  par  l'enquête,  seul  temps  où  la  félonie  ou  l'intention 
félonieuse  puisse  être  constatée. 

4.  Même  en  assumant  que  le  fait  dont  on  se  plaint  est 
une  félonie  et  que  le  cas  doive  être  décidé  suivant  la  loi 
anglaise,  la  doctrine  du  droit  anglais  ne  refuse  pas  l'action, 
mais  suspend  seulement  la  demande  en  dommages  jusqu'à 
ce  que  la  poursuite  criminelle  ait  été  commencée  et  terminée. 

6.  Les  Défendeurs  ne  pouvaient  obtenir  le  renvoi  de  l'ac- 
tion sur  une  Défense  au  fonds  en  droit,  et  que  tout  ce  qu'ils 
pouvaient  demander,  c'était  la  suspension  des  procédés,  et 
ce,  par  une  exception  préliminaire.  (1) 

Rolland,  Juge  :  La  Cour  Inférieure  a  maintenu  que  les 
faits  allégués  dans  la  demande  de  l'Appelant  constituaient 
tme  félonie,  et  qu'on  ne  pouvait  se  pourvoir  en  dommages  en 
semblable  cas,  avant  qu'au  préalable  cette  félonie  n'eût  été 
poursuivie  criminellement  La  Cour  ici  infirme  cette  décision 

(1)  Autorités  citées  par  Appelnnt  :— 4  et  5  Vict.  c.  27  8«ct.  25  :— 2  Phillips 
on  Endencei  p.  198  :— 1  Tiad's  Practice,  p.  7  :— 3  Blackatone's  Com.  pp.  121 
122  :— 12  East,  p.  409    Croiby  v^  Leng  :— 1  Domat.  liv.  3,  tit  3,  p.  219  :— 
Dareau,  Injures,  p.  221 

An  soutien  du  Jugement  les  Défendeurs  citèrent  : 

4  et  5  Vict.  c  27,  sects.  9,  10,  11  :— 17  Vesey,  Junr.,  p.  329,  Cox  vs. 
Paxton  :— RossTê.  Leroux,  Jugement  d  Montréal  en  1840,  reurtné  eu  Appel 
en  1841.  *^ 
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tant  en  dioit  qu'en  fait.  Nous  sommes  d'avis  que  les  faits 
allégués  ne  constituent  pas  une  félonie,  et  que  dans  un 
cas  de  cette  espèce  il  n'était  pas  nécessaire  d'un  procès 
criminel  avant  que  l'Appelant  pût  recouvrer  des  dommages 
pour  les  injures  corporelles  qu'il  avait  reçues.  Le  jugement 
de  la  Cour  Inférieure  doit  en  conséquence  être  renversé. 

Aylww,  Juge  :  Sur  la  manière  dont  cette  action  est 
libellée,  je  dois  dire  que  les  termes  dont  on  s'est. servi  ne 
peuvent  impliquer  une  accusation  de  félonie,  et  certainement 
un  acte  d'accusation  (Indictment)  pour  félonie  conçue  dans 
ces  termes  là,  ne  pourrait  être  supporté  et  maintenu  en  Cour 
criminelle  ;  car  ce  qui  constitue  la  félonie,  c'est  l'intention 
telle  que  formulée  dans  le  statut  par  la  Législature,  et  le  mot 
félonieusement  {felohiotisly)  est  un  terme  sacramental  dans 
tous  les  cas  de  félonie  sans  exception.  Mais  en  supposant 
que  la  déclaration  telle  que  libellée  énonçât  une  félgnie, 
quelque  graves  qu'aient  été  les  blessures  infligées,  il  n'y  a 
cependant  pas  eu  de  meurtre.  Il  serait  étrange  que  dans  ce 
cas  on  exigeât,  une  poursuite  criminelle  préalable,  lorsque 
la  loi,  dans  le  cas  même  du  décès  de  la  persoime  c^saillie, 
permet  aux  héritiers  de  poursuivre  civilement  les  auteurs  du 
meurtre,  sans  qu'il  soit  nécessaire  pour  eux  de  traduire  les 
coupables  devant  les  tribunaux  criminels.  (1)  Quant  à  l'ex- 
ception aux  fins  de  suspendre  l'action  civile,  elle  n'existe 
pas  sous  la  loi  qui  nous  régit.  On  a  maintenu,  même  en 
Angleterre,  une  demande  en  revendication  (ÎVovcr)  d'un 
livre  volé  sans  qu'elle  eut  été  précédé  d'une  accusation 
criminelle.  (2)  On  doit  remarquer  que  sous  l'ancien  système 
en  Angleterre,  lorsqu'il  s'agissait  d'effets  volés,  la  conviction 
même  portait  le  remède  civil  ;  le  tribunal  émanait  son  bref 
de  restitution  {Writ  of  restitution)  aux  fins  de  remettre  au 
propriétaire  les  effets  qui  lui  avait  été  dérobés.  Ce  Writ  n'est 

(1)  1  Chitty,  Criminal  law,  p.  817  :--l  Haie,  pp.  583  to  647. 

(2)  13Mee«oii  and  WeUby,  602,  White  ▼«.  Speltigue  :—l  Carrington  and 
Kirwan,  673. 
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pins  en  usage,  et  on  peut  maintenant  se  pourvoir  par  Paction 
de  TVover  comme  je  viens  de  le  dire.  Dans  des  cas  d'assaut 
et  batterie  on  trouve  dans  tous  les  auteurs  anglais,  que  si  la 
partie  lézée  se  pourvoit  civilement,  il  est  loisible  au  Procu- 
reur Général  d'entrer  un  noZfepro5e9Wt  surPaccusation  crimi- 
nelle qu'elle  a  pu  porter  cumulativement,  lorsque  le  cumul  des 
deux  recours  serait  jugé  vexatoire.  (1)  Dans  cette  cause,  il  ne 
s'agit  cependant  pas  du  droit  anglais  ;  le  remède  civil  pour 
toute  injure  est  réglé  par  le  Droit  français  qui  doit  dominer 

(1)  1  Chitty'8  Crixn.  Laws  p.  5. 

"  There  are  also  many  instances  in  which  the  law  has  rendered  it  either 
"  necessary  or  advantageous  to  the  party  immediately  injured  to  prosecute  as 
"  it  affects  his  own  private  interests  ;  wisely  interweaving  his  own  advantage 
"  with  the  public  benefit  Thus  in  some  cases  a  criminal  proceeding  is  the 
'*  only  course  he  can.  pursue  to  obtain  redress.  In  every  case  of  felony  and 
**  treason,  his  civil  remedy  is  entirely  suspended  until  he  has  performed  his  duty 
"  to  society  by  an  endeavour  to  bring  the  offender  to  justice  ;  and  he  is  indictable 
"  in  tase  he  agrees  to  a  compromise.  This  civil  right,  however,  is  neither  des- 
"  troyed  nor  merged  ;  for  after  the  party  on  whom  suspicion  was  fixed  has  been 
"  couvicted  or  acquitted  without  collusion,  the  prosecutor  may  support  an  action 
"  for  the  same  cause,  as  that  on  whirh  the  criminal  prosecution  was  founded.  In 
"  misdemeanours,  however,  the  i)arty  injured  has,  in  general,  the  option  of  bringing 
"  an  action  or,  preferring  an  indictment;  and  where  the  commissioners  under  a 
"  private  inclosure  act,  have  disobeyed  an  order  of  sessions  directing  ^em  to  set 
"  out  a  public  road,  they  may  either  be  indicted  for  their  neglect,  or  the  Court 
"  of  King's  Bench,  may  proceed  against  them  by  a  Writ  of  Mandamtu. 

"  But  though  m  all  cases  of  ofiencf  s  inferior  to  felony,  the  person  inmiediately 
"  injured  has  the  option  either  of  proceeding  criminally,  or  of  bringing  an  action. 
"  there  are  cases,  inwhich,  on  the  mere  ground  of  interest,  the  former  course  will 
"  most  properly  be  adopted.  Thus  the  rank  or  situation  of  either  of  the  parties 
**  may  render  a  crimhial  prosecution  expedient.  It  is  also  frequenUy  necessary 
"  from  a  defect  in  the  evidence,  when  the  testimony  of  the  party  immediately 
"  injured  may  be  necessary  to  substantiate  the  charge  ;  for  though  incompetent 
"  in  a  civil  proceeding  to  be  a  witness  in  his  own  cause,  he  may,  except  in  a 
"  cause  of  forgery,  appear  to  support  an  indictment,  because  the  latter  proceed- 
"  inç  is  at  the  suit  of  the  crown,  and  carried  on  for  the  public,  and  not  for  his 
''  priYate  benefit. 

"  When  a  party  applies  to  the  ('ourt  of  King's  Bench,  for  a  criminal  informa- 
'*  tion,it  has  oeen  supposed  that  he  must  waive  his  right  of  action,  or  the  Court 
"  will  not  grant  a  rule  to  shew  cause,  but  this  is  not  at  present  the  practice,  and 
"  after  the  granting  the  information  has  been  j-efused,  the  party  applying  is  at 
**  liberty  to  proceed  by  indictment,  or  at  liberty  to  resort  to  his  civil  remedy.  In 
**  an  in£clment,  on  the  other  hand,  the  proceedings  will  not  be  stayed  in  an  action 
''  depending  for  the  same  cause,  because  the  damages  consequent  on  the  one, 
"  and  the  punishment  on  the  other,  are  entirely  different  in  their  nature  and' 


*  intention.    Where,  however,  this  kind  of  double  proceeding  is  carried  on  for 
**  a  trifling  assault,  or  any  other  misdemeanour  more  immediately  affecting  the 


adnsable  not  to  commence  any  civil  action,  at  least  until  the  criminal  pro- 
secution is  concluded,"  * 
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ici,  et]ce  dioit  ne  justifie  nullement  les  prétentions  des  Intimés 
et  ne  reconnaît  pas  les  exceptions  qu'ils  invoquent. 

Le  jugement  est  motivé  comme  suit  : 

,  "  The  Court,  &c.  :  Considering  that  the  Défenses  <m  fonds 
^^  en  droit  severally  pleaded  by  the  Respondents  to  the  action 
"  brought  against  them  by  the  Plaintiff,  are  not  founded  in 
^^  law,  that  the  facts  alleged  in  the  Plaintiff's  declaration  on 
^^  which  the  action  is  based  in  manner  and  form  as  stated  in 
^^  in  the  declaration,  do  not  amount  to  a  charge  of  felony,  and 
^'  that  the  Judgment  appealed  from  is  in  that  respect  erroneous: 
"  It  is  by  the  Court  now  here  adjudged,  that  the  Judgment  be 
"  and  the  same  is  hereby  reversed  ;  and  that  the  said  Défenses 
^^  au  fonds  en  droit  be  and  the  same  are  hereby  dismissed 
"  with  costs." 

Carter  et  Kerr,  pour  les  Appelants. 

Cartier  et  Berthelot,  pour  les  Intimés. 


SUPERIOR  COURT— MONTREAL. 

Before  Day,  Smith  and  Mondelet,  Justices. 

i  Boulanget, Plaintiff. 

No.  378.  }  vs. 

(  DouTRE,  •  •  •  • « t  •  •  • .  •  Defendant. 


Held  : — That  an  action  will  lie  by  a 
landlord  against  a  tenant  who  has 
abandonned  a  house  leased  to  him  for 
a  term  of  years  under  a  notarial  con- 
tract, in  consequence  of  the  bad  state  ot 
repairs  of  the  same,  that  the  tenant  is 
liable  for  the  rent  for  the  whole  term  of 
the  lease,  and  a  taine-gagerie  par  droit 
de  iuite  will  be  declared  good,  though  no 
rent  was  due  at  the  time  of  the  aban- 
donment 


Jugé  :— Que  sur  action  contre  un 
locataire  qui  a  abandonné  la  maison  à 
lui  louée  pour  plusieurs  années  en 
vertu  d'un  bail  notarié,  sous  prétexte 
du  mauvais  état  de  la  maison,  le  loca- 
taire est  tenu  du  loyer  pour  tout  le 
terme  du  b&il|  et  une  saisie-gagerie  par 
droit  de  suite  déclarée  vaUble  qooi- 
qu'aucun  loyer  ne  filt  dft  au  tempe  de 
l'abandon  de  la  maison. 


Judgment  rendered  on  the  4th  March,  1851. 

Action  by  landlord  against  tenant  to  recover  the  sum  of 
£37  10  0  due,  and  to  become  due,  for  the  rent  of  a  house. 
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The  declaration  set  forth,  that  by  a  notarial  lease  of  the 
20th  November,  1847,  the  Plaintiff  leased  to  the  Defendant, 
for  the  period  of  two  years  and  seven  months,  counting  from 
the  1st  October,  1847,  until  the  Ist  May,  1850,  the  second 
stoiy  of  a  house  situate  in  the  St.  Lawrence  suburbs,  in  the 
City  of  Montreal,  for  the  price  of  £1  16  0  per  month,  from 
the  said  1st  October,  1847  to  the  1st  May  following,  and  for 
£25  per  annum,  from  the  last  mentioned  date  to  the  expira- 
tion of  the  lease,  payable  quarterly  ;  that  the  said  lease  was 
made  subject  to  the  condition  on  the  part  of  the  Defendant  of 
keeping,  in  the  said  house,  during  the  said  lease,  a  sufficient 
quantity  of  fumiture  to  ensure  the  payment  of  the  rent  :  that 
in  virtue  of  the  said  lease  the  Defendant  took  possession  of 
the  said  house  as  lessee  thereof,  and  had  paid  the  rent  up  to 
the  1st.  November  then  instant,  but  that  on  the  1st.  February 
then  next,  there  would  be  owing  one  quarter's  rent,  and 
other  quarters  at  equal  periods  up  to  the  Ist.  April,  1850, 
making  altogether  a  sum  of  £37  10  0  ;  that  since  the  7th 
of  the  then  current  month  of  November,  to  wit,  November, 
1848,  the  Defendant  had  quitted  the  said  house  without 
notifying  the  Plaintiff,  and  without  his  consent,  and  had 
removed  the  fumiture  and  moveable  effects  {which  had 
been  placed  in  the  said  house  as  security  for  the  rent  else- 
where :  Conclusions  fora  Saiste-Gagerie^^  pour  faire  saisir 
gager  par  droit  de  suite  the  said  fumiture  and  moveable 
effects,  to  the  end  that  they  may  remain  to  answer  for  the 
rent,  and  that  the  Defendant  be  condemned  to  pay  the  costs 
of  the  present  proceedings,  without  prejudice  to  the  recourse 
of  the  Plaintiff  to  be  exercised  according  to  law  for  payment 
of  the  rent  to  become  due,  and  for  damages  arising  out  of  the 
premises." 

The  order  for  the  Saisie-Gagerie  having  been  granted  by  a 
Judge  on  an  affidavit  of  facts,  the  Sheriff  proceeded  to  seize 
the  fumiture  and  moveable  effects  of  the  Defendant  par  droit 
de  suite. 
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The  Defendant  pleaded,  first,  a  peiemptoiy  exception,  In 
which  he  alleged  that  the  house,  for  causes  which  he  speci- 
fied, was  not  Inhabitable  :  that  the  rain  found  its  way  through 
the  roof  on  to  the  beds  and  clothes  of  the  inmates,  who  had 
sufiered  seriously  in  consequence  :  that  after  having  «o 
suffered  all  the  winter  and  summer,  he  had  on  the  2nd  Sep- 
tember last,  (1848,)  notified  the  defective  state  of  the  house 
to  the  Plaintiff  by  a  notarial  protest,  requiring  him  within 
the  delay  of  fifteen  days  tpmake  the  necessary  repairs,  failing 
which  the  Defendant  would  no  longer  consider  himself  bound 
by  the  lease,  and  would  cease  to  occupy  the  said  house  :  that 
the  Plaintiff  not  having  made  the  necessary  repairs  within 
the  delay  specified,  the  Defendant  had  been  compelled, 
seeing  the  approach  of  winter,  to  leave  the  said  house,  which 
he  had  not  occupied  since  the  6th  November  last,  as  he  was 
justified  in  doing  imdcr  the  circumstances  :  that,  for  these 
reasons,  the  Plaintiff  could  not  claim  the  said  rent  ;  where- 
fore, he  concluded  that  the  lease  made  between  him  and  the 
Plaintiff  might  be  declared  void  from  the  said  6th  Novem- 
ber, 1848,  and  that  in  consequence  he  might  be  liberated 
from  the  rent  :  that  the  Saisie- Gagerie  might  be  declared 
null  and  of  no  effect,  and  that  main  levée  of  the  same  might 
be  granted  him,  and  the  Plaintiff's  action  dismissed  with 
costs  ;  2.  Défense  au  fonds  en  fait. 

The  Plaintiff  replied  specially  to  the  Defendant's  exception, 
that  shortly  after  the  2nd  September,  1848,  date  of  the  protest, 
and  as  soon  as  it  was  possible  to  do  it,  he  caused  the  required 
repairs  to  be  made  to  the  house  ;  2.  General  replication. 

At  the  Enquête  a  number  of  witnesses  were  called  by  the 
Plaintiff  to  prove  that  the  premises  were  in  a  habitable  condi- 
tion, and  that  the  Plaintiff  had  caused  repairs  to  be  done  to 
them  as  soon  as  notified  by  Jhe  Defendant.  On  the  other 
hand,  the  Defendant  produced  five  witnesses  who  swore 
positively  that  the  house  was  in  such  a  state  at  the  time  the 
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Plaintiff  left  it,  as  to  be  quite  uninhabitable,  that  the  rain 
found  its  way  by  the  roof  into  aU  the  chambers,  and  that  in. 
winter,  icicles  formed  within  a  few  inches  of  the  heated 
stove. 

Day,  Justice  :  The  evidence  of  the  bad  state  of  the  house 
is  with  the  Defendant.  It  appears  that  the  house  was  not 
weather  proof,  but  the  question  involved  is  a  question  of 
doctrine.  Did  the  want  of  repairs  form  a  ground,  plena  jure^ 
for  a  résiliation  of  the  lease  ?  The  Court  is  of  opinion  that  it 
does  not.  The  right  of  the  lessee  is  to  call  on  the  lessor  to 
make  the  necessary  repairs.  If  the  Court  ordered  these 
repairs  and  they  were  not  made  by  the  landlord,  the  tenant 
might  make  them  himself,  and  if  he  suffered  damage  in  con- 
sequence of  the  delay,  he  could  claim  it  from  the  lessee,  or, 
after  putting  the  lessor  en  demeure^  he  might  obtain  the 
résiliation  of  the  lease.  This  is,  the  course  pointed  out  by 
Pothier  in  his  Contrat  de  Louage,  and  it  is  rendered  more 
clear  by  the  Provincial  Statute,  3  Will.  IV,  which  in  thispar- 
tictdar  only  confirms  the  .common  law  of  the  country.  This 
case,  however,  is  not  to  be  confoimded  with  that  where  the 
house  menaced  ruin,  and  danger  attended  its  further  occupa- 
tion. 

Judgment  for  the  Plaintiff,  dismissing  the  exception  declar- 
ing the  Saisie-Gagerie  valid  and  tenante,  and  condenming  the 
Defendant  to  pay  the  costs  of  suit,  without  prejudice  to  the 
recourse  of  the  Plaintif!  for  the  payment  of  the  quarters  due 
np  to  the  1st.  May,  1850,  and  for  damages. 

Lafontainb  and  Berthelot,  for  Plaintiff. 
DovTRE  and  Lekoir,  for  Defendant, 
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SUPERIOR  COURT.— QUEBEC. 
Before  Duval,  Meredith  and  Caron,  Justices. 

'  EARLefoZ Plaintiffsy 

J  vs. 

No.  702.    I  Caset, Defendant^ 

and 
Divers, •  Opposants. 


Held  :— That  the  privilege  of  a  clerk 
in  a  mercantile  house  if  confined  to  the 
wages  dae. 


Jugé  .• — Que  le  privilege  d'un  commis 
dansuu  établissement  commercinl  est 
restreint  aux  gages  dus. 


Judgment  rendered  the  15th  December,  1853. 

The  moveable  effects  of  Casey,  a  retail  dealer,  having  been 
seized  and  sold  at  the  suit  of  the  Plaintiff,  Regan,  one  of 
his  clerks,  in  the  month  of  August,  1853,  filed  an  Opposition, 
claiming  the  sum  of  of  £64  Is.  balance  of  one  yearns  wages 
from  the  15th  May,  1853,  to  the  15th  May,  1854. 

Regan,  by  reason  of  the  amount  claimed  being  due  for 
wages  as  such  clerk,  alleged  that  he  had  a  privilege  or  lien 
.upon  the  goods  sold,  which  formed  the  stock  in  trade  of  the 
Defendant,  not  only  for  the  amount  due  up  to  the  time  when 
the  Opposition  was  filed  in  August,  1853,  but  for  the  amount 
which  would  become  due  thereafter,  up  to  the  expiration  of 
the  then  current  year,  and  claimed  to  be  collocated  ac- 
cordingly. * 

By  the  report  of  distribution  filed  in  the  cause,  Ragan 
was  collocated  for  the  whole  amount  claimed  by  him. 

The  report  of  distribution  was  contested  by  Tyre  et  aly 
upon  the  ground  that  Regan's  privilege  only  extended  to 
that  portion  of  his  wages  which  were  due  at  the  time  of  the 
sale  of  the  goods  upon  the  proceeds,  of  which  he  claimed 
to  be  collocated. 

Vannovous,  for  Tyre  et  al.  :  By  the  contestation  now 
submitted  for  consideration^  the  question  raised  is  as  to  what 
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is  the  extent  of  a  servant's  privUege  ?  The  report  of  distribu- 
tion gives  to  Regan  a  privilege  for  services  not  yet  ren- 
dered to  the  Defendant.  In  this  respect  it  is  contended  that 
the  report  cannot  be  sustained  because  the  privilege  of  the 
servant  is  confined  to  remuneration  for  services  rendered, 
and  that  privilege  is  again  limited  to  the  last  year.  (1) 

The  Court  maintained  the  contestation,  the  collocation  of 
Regan  was  restricted  accordingly. 

Penti.akd  and  Pentland,  for  Regan. 
Stuabt  and  Vannovous,  for  Tyre  et  al, 

SUPERIOR  COURT.— QUEBEC. 

Before  Duval  and  MERKDrrn,  Justices. 

C  Tremblât, • Plaintiff. 

No.  186.  }  vs. 

(  Tremblay, Defendant. 

H«ld:— That  before  a  party  can]  Jugé: — Qu'avant  qu'une  partie  puisse 
inicribeuponthe  roll  rf€  droi^  for  hear-  inscrire  sur  le  rôle  de  droit  pour  être 
iagen  (froiY  upon  a  demurrer  to  a  plea,  entendu  en  droit  sur  un  demurrer  à 
he  nrast  join  issue  upon  such  demurrer  une  exception,  il  est  nécessaire  que 
by  the  usual  joinder  in  demurrer.  telle  partie  réplique  au  demurrer. 

Judgment  rendered  the  6th  December,  1853. 

This  was  a  petitory  action  to  which  the  Defendant  pleaded 
by  exception,  the  Plaintiff  demurred  to  this  pleading,  and 
the  Defendant  inscribed  the  cause  for  a  -hearing  on  the 
demurrer  without  issue  having  been  joined  on  the  demurrer 
by  the  usual  joinder.  Upon  this  the  Plaintiff  moved  that  the 
inscription  upon  the  roll  dedroit^  made  by  the  Defendant,  for 
a  hearing  upon  the  pleadings  should  be  set  aside,  inasmuch 
as  the  Defendant  had  not  joined  issue  upon  the  pleading  in 
question. 

The  Court  granted  the  motion. 

Tessier.  for  Plaintiff. 
Bossfe,  for  Defendant. 

Cl)  Acte  de  Notoriété,  4  Août,  1692  :— 13  Rep.  de  Juris,  vbo.  Privilege,  p. 
e?0,par.8:^2  Henrys  Liv.  IV,  ch.  6,  Quest.  20,  p.  253:-Anc.  Den.  rbo. 
Uagtt >-Lacomhe  Yho,  Salaires:— 16  Toullier  coatd.  by  DuvergiertSS:— 
^^  of  1835.  Rex  vs.  Lcaycraft,  and  Adams,  claimant  King's  Bench, 
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COUR  SUPERIEURE.—QUEBEC. 
Présents  :  Bowkn,  Juge-en-Chef,  Duval  et  Gabon,  Juges. 

(  Shaw, «. Demandeur^ 

No.  217.]  vs. 

(  McCoNNELL, Défendeur. 

Jugé  :— Qu'une  convention  sous  1  Held  :— That  an  agreement  in  wri- 
seing  privé  n'est  pas  nulle,  parce  que  1  ting  sous  seing  privé  is  not  null,  because 
l'écrit  n'a  pas  été  fait  en  double.  |  it  is  not  made  en  double. 

Jugement  rendu  le  8  Avril,  1854. 

L'Action  en  cette  cause  était  intentée  pour  contraindre  le 
Défendeur  à  exécuter  un  acte  de  vente  en  forme  authentique, 
et  au  cas  de  refus,  pour  obtenir  un  jugement  valant  titre. 
Cette  action  était  fondée  sur  une  convention  sous  seing  privé, 
du  15  Décembre,  1851,  par  laquelle  le  Demandeur  était 
convenu  de  vendre,  et  le  Défendeur  était  convenu  d'acheter 
divers  lots  de  terre,  pour  la  somme  de  £450.  A  cette  action, 
le  Défendeur  plaida  par  exception  que  cet  écrit  sous  seing 
privé  était  sans  aucime  valeur  légale,  parce  qu'il  n'avait 
point  été  fait  en  double,  et  qu'il  était  resté  en  la  possession 
du  Demandeur  seul.  Le  Demandeur  répondit  que  cette 
défense  n'était  point  fondée  en  loi,  et  qu'aucune  loi  positive 
ne  déclarait  nul  un  écrit  sous  seing  privé,  parcequ'il  n'était 
pas  fait  double. 

Per  Curiam. — Nous  ne  connaissons  point  de  loi  positive 
qui  requiert  le  dcnMe  écrit  ;  et  la  jurisprudence  est  contraire 
à  cptte  doctrine.  M.  TouUier  en  a  démontré  l'absurdité 
jusqu'à  l'évidence. 

L'exception  est  rejetée. 

HoLT  et  Ibvine,  pour  le  Demandeur. 
Smith  et  Sbcretan,  pour  le  Défendeur. 
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j  DISTRICT  DE  QUEBEC. 


BANC  DE  LA  REINE. 
En  Appel. 

Présents  :  Roixand,  Panet,  Atlwin  et  C.  MondeIiST, 
Juges. 

SBiifET, Appelanty 
vs. 
GiBOux, Intimé. 


LaCoar  Sui)érieure^aTtfit  jagé,  en  cette 
came,  (1)  qu'en  vertu  de  la  10e  et  lie 
Yict,  c.7.8.  33,  im  Conseil  Municipal 
s'âYait  point  le  droit  de  déléguer  A  un 
Comité  le  pouvoir  d'entendre  les  té- 
mom  des  parties  dans  une  contestation 
d'élfction,  et  que  la  décision  rendue  en 
pareil  cas  était  nulle. 

Jd^,  en  Appel  : — Que  tel  Conseil 
Municipal  avait  le  droit  de  déléguer  à 
m  Comité  le  pouvoir  de  s'enquérir  des 
&its  énoncés  dans  une  contestation,  et 
que  la  décision  de  tel  Conseil,  sur  le 
rapport  de  tel  Comité,  annulant  l'élec- 
tion d'un  Conseiller,  et  déclarant  élu 
ion  adversaire,  était  léeal,  et  dans  les 
attributions  du  Conseil  Municipal.  Le 
iatenneat  de  la  Cour  Supérieure  in- 
firmé. 


The  Superior  Court  held,  in  this 
cause,  (1)  that  under  the  lOth  and  llth 
Vict,  c.  7,  sec.  33,  a  Municipal  Coun- 
cil had  no  right  to  delegate  to  a  Com- 
mittee the  power  of  hiring  witnesses 
in  the  case  of  a  contested  election, 
and  that  the  decision  given  in  such  case 
was  null. 

Held,  in  Appeal  : — ^That  such  Muni- 
cipal Council  had  the  right  of  delega- 
ting to  a  Committee  tne  power  of 
investigating  the  facts  complamed  of  in 
the  contestation,  and  that  the  resolution 
adopted  bj  such  Council,  upon  the 
report  of  such  Committee,  cancelling 
and  annullingkthe  election  of  a  Coun- 
cillor, and  declaring  his  opponent  duly 
elected,  was  le^al,  and  wittun  the  autho- 
rity of  Municipal  Councils.  Judgment 
o(  the  Superior  Court  reversed. 

Jugement  rendu  le  18  Janvier,  1864. 

Les  fait^  de  cette  cause  sont  comme  suit  : 

En  Juillet,  1852,  il  y  eut  en  la  paroisse  de  Beauport,  près 
de  Québec,  une  élection  d'un  Conseiller  Municipal  pour 
représenter  cette  paroisse  dans  le  Conseil  Municipal  de  la 
Municipalité  du  Comté  de  Québec,  dont  Beauport  fonce 
partie.  Giroux  l'Intimé  fut  élu,  au  moins,  suivant  ses  préten- 
tions, par  une  majorité  de  voix  ;  mais  sur  requête  et  contes- 
tation de  cette  élection,  portée  suivant  la  loi,  10  et  1 1  Victo- 
ria, ch.  7,  section  33,  par  le  candidat  opposé,  Binet,  devant  le 
Conseil  de  la  Municipalité,  le  ISe  jour  de  Septembre,  1852, 
à  une  séance  trimestrielle  du  Conseil,  cette  élection  de 
Giioox  fat  annulée,  et  Binetfot  déclaré  le  candidat  duement 
élu,  et  installé,  de  suite,  dans  le  conseil,  aux  lieu  et  place  de 
Giroux- 


(1)  Jngtment  de  la  Cour  Supérieure  rendu  le  26  Avril,  1853. 
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Le  conseil  par  ses  règlements  du  26  Juillet,  185S,  avait 
réglé  le  mode  de  procédure  à  suivre  pour  juger  de  cette 
contestation,  et  ordonné  qu'un  certain  nombre  de  ses 
membres,  dénommés  en  ces  règlements,  composerait  un 
comité  pour  prendre  sur  cette  élection  certaines  informations 
pour  en  faire  rapport  au  conseil,  qui  devait  juger  en  défini- 
tive sur  cette  contestation.  Le  comité  nommé  s'assembla  à 
Québec,  et  assigna,  à  la  demande  des  deux  candidats,  leurs 
témoins,  et  les  entendit  au  nombre  de  six  de  chaque  côté,  et 
sur  le  rapport  du  comité  le  conseil  s'assembla,  et  après  avoir 
pris  en  considération  la  contestation,  et  après  mure  délibéra- 
tion, en  vint  à  la  conclusion  suivante,  par  des  résolutions 
adoptées  le  18  Septembre,  1852,  dans  les  termes  suivants, 
savoir  : 

1.  Que  dans  l'opinion  du  dit  conseil,  et  après  examen  fait 
des  voix  données  àla  dernière  élection  d'un  conseiller  pour 
la  paroisse  de  Beauport,  il  parait  que  la  majorité  des  voix 
légales  a  été  reçue  et  donnée  en  faveur  du  dit  François 
Binet. 

2.  Que  le  retour  fait  par  l'officier  rapporteur  à  la  dite  der- 
nière élection,  d'un  conseiller  pour  la  paroisse  de  Beauport, 
de  François  Xavier  Giroux,  a  été  induementet  illégalement 
rapporté  comme  tel. 

3.  Que  le  dit  François  Binet  est  le  conseiller  de  la  paroisse 
dé  Beauport,  comme  ayant  obtenu  la  majorité  légale  des 
voix  à  la  dernière  élection  de  la  dite  paroisse,  et  qu'il  prenne 
son  siège  comme  tel  conseiller. 

L'Appelant  prit  son  siège  dans  le  conseil,  et  y  fut  installé 
aux  lieu  et  place  de  Giroux  qui  en  fut  expulsé  parles  résolu- 
tions susdites. 

Giroux,  non  satisfait  de  ce  résultat,  présenta,  en  Février 
dernier,  à  deux  juges  de  la  Cour  Supérieure  à  Québec,  une 
requête  libellée,  se  plaignant  des  procédés  ^  du  conseil,  et 
demandant  qu'ils  fussent  révisés  et  annulés,  et  que  Binet  fot 
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eipnlsé  de  son  siège,  et  Giroux  rétabli  dans  ses  droits,  avec 
dépens  contre  Binet,  pour  les  raisons  suivantes,  savoir  : 

1.  Que  le  conseil  n'avait  pas  le  droit  de  nommer  un  comité 
pour  s'enquérir  des  faits  de  la  contestation. 

S.  Que  le  comité  avait  siégé  à  Québec  et  dans  une  auberge. 

S.  Que  le  comité  n'avait  entendu  que  six  témoins  de 
Giroux,  et  refusé  d'entendre  les  autres. 

4.  Que  le  comité  n'avait  pas  le  droit  de  juger  du  mérite  de 
la  contestation  de  l'élection,  et  que  le  conseil  seul  avait  ce 

droit. 

3.  Que  le  conseil  n'avait  pas  jugé  du  mérite  de  la  contes- 
tation de  l'élection  susdite. 

Le  26  Avril,  1853,  le  jugement  suivant  fut  prononcé  : 

Present  : 

The  Honorable  Mr.  Chief  Justice  Bowsn. 
The  Honorable  Mr.  Justice  Dxtval. 

*'  The  said  Justices  having  seen  and  examined  the  plead- 
'^  logs  filed,  and  the  proceedings  had  and  of  record  in  this 
*'  cause,  and  having  heard  the  parties,  by  their  counsel, 
'^  respectively  ;  considering  that,  by  the  evidence  adduced, 
''  it  is  established  that  François  Xavier  Giroux,  the  peti- 
'Mioner,  was,  on  the  thirteenth  day  of  July,  one  thousand 
^'  eight  hundred  and  fifty-two,  duly  elected  councillor  for 
^' the  parish  of  Beauport,  in  the  municipality  of  the  county 
^' of  Quebec,  and  was  by  the  municipal  council  of  the  said 
^^  municipality,  admitted  as  such  councillor,  having  previously 
^  taken  the  oaths  required  to  be  by  him  taken  ;  considering 
"  further  that  the  resolutions  passed  at  a  meeting  of  the  said 
^^  municipal  council  held  in  the  parish  of  Charlesbourg,  on 
*'the  thirteenth  day  of  September,  one  thousand  eight 
^'hundred  and  fifty-two,  and  by  which  the  election  of  the 
12* 
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*'  said  François  Xavier  Giroux,  is  set  aside^  and  the  said 
*'  François  Binet,  declared  duly  elected,  are  illegal,  null  and 
*'  void,  the  said  municipal  council  having  illegally  delegated 
<<  to  a  committee  the  power  of  examining  witnesses  in 
'^  support  of  the  allegations  contained  in  the  petition  of  the 
^^  said  François  Binet,  complaining  of  the  election  of  the  said 
^'  François  Xavier  Giroux,  do  adjudge  and    declare  the 
"  resolutions  so  passed,  as  aforesaid,  by  the  said  municipal 
<<  council,  on  the  thirteenth  day  of  September,  one  thousand 
*^  eight  hundred  and  fifty-two,  illegal,  null  and  void^  and  in 
<'  consequence  the  said  Justices  do  order  and  adjudge,  that 
"  the  said  François  Binet,  do  not  hereafter  intermeddle  with, 
*'  or  concern  himself  in  any  manner,  in  or  about  the  aforesaid 
"  office  of  councillor  for  the  parish  of  Beauport,  but  that  he 
*^  be  absolutely  forejudged  from  exercising  or  using  the  same 
<^  for  the  future.  ^  And  the  said  Justices  do  further  adjudge, 
"  that  the  said  François  Xavier  Giroux,  is,  of  right,  entitled  to 
**  be  restored  into  the  place  and  office  of  councillor  for  the 
"  parish  of  Beauport,  in  the  municipality  aforesaid,  together 
"  with  all  the  liberties,  privileges  and  franchises  to  the  said 
^'  place  and  office  appertaining  :  And  the  said  Justices  do 
^^  order  and  adjudge,  that  the  said  François  Xavier  Giroux 
^^  do  recover,  of  and  from  the  said  François  Binet,  his  costs 
•*  on  the  petition  presented  by  the  said  François  Xavier 
^^  Giroux,  and  on  the  issues  mised  by  the  pleadings  thereto, 
*^  filed  by  and  on  behalf  of  the  said  François  Binet,   in  the 
**  present  cause.'' 

Et  c'est  de  ce  Jugement  que  Binct  se  plaignait  pour  les 
causes  suivantes  : 

1.  Paxceque  par  la  loi  10e  et  lie  Victoria,  ch.  7,  section 
SS,  le  conseil  a  le  droit  de  juger  du  mérite  d'une  contestation 
d'élection  de  conseiller  municipal. 

2.  Parceque  le  conseil  a  le  droit  de  faire  des  règlements 
pour  régler  la  manière  de  juger  les  contestations  d'élection. 
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i.  Paiceque  le  conseil  a  lui-même  jugé  de  cette  contesta- 
tion d'élection. 

4.  Parcequ'en^siipposant  même  que  le  conseil  n'eût  décidé 
du  mérite  de  la  contestation  que  d'après  le  rapport  du 
comité  (ce  qui  est  nié,)  ce  comité  était  légalement  constitué, 
et  avait  le  droit  de  procéder  et  prendre  sur  la  contestation  les 
enquêtes  ou  informations  nécessaires  pour  en  faire  rapport 
au  conseil,  sous  forme  de  commission  rogatoiie. 

5.  Que  le  comité  pouvait  siéger  à  Québec,  et  dans  une 
auberge  sans  entacher  ses  procédures  de  nullité. 

6.  Parceque  les  Honorables  Juges  ne  pouvaient  pas 
expulser  Binet,  et  le  priver  de  son  siège,  sans  que  le  conseil 
de  la  municipalité  eût  été  mis  en  cause  pour  voir  dire  et 
déclarer  que  les  résolutions  du  dit  conseil  étaient  nulles  et  de 
nul  effet,  et  sans  faire  déclarer  ces  résolutions  illégales, 
contradictoirement  avec  le  conseil,  qui  lui,  avait  le  droit  de 
veillera  la  régularité  des  procédures  contre  Binet,  avait  droit 
d'en  être  informé,  et  est  censé  avoir  quelque  contrôle  sur  le 
choix  de  ses  membres- 

7.  Parceque  Binet  ayant  été  admis  dans  le  conseil  par 
l'ordre  ou  règlement  du  conseil,  ne  peut  s'abstenir  d'y  siéger 
et  d'en  former  partie  sans  la  ssinction  de  ce  conseil,  ou  du 
moins  sans  un  jugement  d'un  tribunal  compétent  rendu 
contradictoirement  avec  le  conseil. 

8.  Parceque  la  procédure  à  prendre  pour  expulser  Binet, 
eût  dû  être  un  Bref  de  Mandamus  adressé  au  conseil,  suivant 
la  section  11  de  la  12e  Victoria  ch.  41,  qui  indique  ce 
moyen  d'une  manière  formelle. 

9.  Parceque  la  procédure  prise  par  Giroux  ne  devait  être 
adoptée  que  dans  le  cas  que  Binet  eût  usurpé  la  charge,  ou 
^  fut  introduit  dans  la  corporation,  sans  aucun  droit,  et 
contre  la  volonté  du  conseil.  ^  Voir  le  préambule  du  statut 
U?ictoïiach.41. 
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10.  Parceque  le  Défendeur  n'a  pas  été  assigné,  même  dans 
ce  dernier  cas,  comme  l'exige  le  statut,  le  Writ  lui  étant 
adressé  à  lui-même,  au  lieu  de  l'être  à  un  huissier  pour 
commander  à  ce  dernier  d'assigner  Binet  à  comparaître 
devant  les  deux  Honorables  Juges  pour  répondre  à  la  requête 
libellée,  et  qu'en  autant,  il  n'y  a  pas  eu  d'assignation  légale. 

Pour  ces  raisons  l'Appelant  demandait  que  le  jugemen 
rendu  en  cette  cause  fut  infirmé  par  la  Cour  d'Appel. 

A  l'appui  de  ce  jugement,  l'Intimé  disait  : 

D'après  les  faits  de  la  cause  les  questions  qui  sTIàven 
peuvent  se  résumer  comme  suit:  1.  La  procédure  que 
l'Intimé  Giroux  a  adoptée  en  Cour  Supérieure  est-elle  celle 
qui  lui  est  indiquée  par  nos  lois?  L'Acte  12  Victoria 
chapitre  41,  a  été  introduit  spécialement,  comme  le  dit  le 
préambule,  pour  établir  un  mode  plus  spécial  et  plus 
expéditif  de  procéder  dans  les  cours  de  justice  du  Bas- 
Canada  pour  la  protection  des  droits  de  corporation,  et  pour 
en  régler  l'usage  et  empêcher  qu'on  en  abuse,  et  pour 
empêcher  l'usurpation  des  charges  de  corporation,  et  pour 
exiger  l'accomplissement  des  devoirs  qui  retombent  sur  les 
personnes  remplissant  les  dites  charges,  et  dans  les  matières 
relatives  aux  Writs  de  prérogative  et  autres  Writs. 

Dans  la  première  clause  il  est  indiqué  que  dans  le  cas 
d'usurpation  ou  de  possession  illégale  d'tm  office,  ou  chaige 
publique,  il  sera  émané  un  Writ  pour  assigner  la  personne 
dont  on  se  plaint,  à  comparaître  pour  répondre  à  la  requête 
du  plaignant  ;  il  n'est  pas  dit  là  de  mettre  en  Cour  la  Cor- 
poration. La  6e  clause  ajoute  que  le  Demandeur  devra  aussi 
alléguer  non*-8eulement  qui  aura  occupé  la  charge,  mais 
celui  qui  a  droit  à  cet  office,  et  que  le  jugement  décidera  du 
droit  des  deux  parties,  ou  seulement  de  l'une  d'elles.  D'après 
le  droit  qui  nous  régit  en  matières  de  prérogatives,  le 
contrôle  des  tribunaux  judiciaires  sur  les  corporations  a 
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loojoiin  été  exercé  et  reconnu  ;  c'est  à  cela  que  Pon  doit  pto« 
bablement  la  bonne  opération  des  institutions  municipales. 
Dans  le  Bas-Canada  où  ces  institutions  ne  font  que  de 
ccnnmencer  à  fonctionner,  si  l'influence  salutaire  des  tribu- 
naux ne  servait  pas  à  retenir  ces  corps  publics  dans  les 
limites  de  la  légalité,  au  lieu  d'être  une  source  de  prospérité, 
ces  institutions  deviendraient  souvent  des  engins  d'oppression. 

A  quoi  bon  mettre  le  Conseil  Municipal  en  cause  ;  le 
privilege  de  représenter  la  paroisse  de  Beauport  dans  le 
Conseil  Municipal  est  le  droit,  la  franchise  des  électeurs  de 
Beauport  ;  ces  électeurs  sont  représentés  par  le  conseiller 
Giioux,  l'Intimé,  ou  le  prétendant  Binet,  l'Appelant.  Le 
C(Hiseil  Municipal  pourrait-il  venir  devant  les  cours  de 
justice  plaider  pour  l'un  ou  pour  l'autre,  lorsqu'il  a  des 
devoirs  judiciaires  à  remplir  avec  l'impartialité  de  Juge  dans 
ces  contestations  d'élection,  et  qu'il  n'a  aucun  intérêt  quel- 
conque dans  le  débat. 

En  supposant  qu'il  faudrait  une  autre  procédure  pour 
contraindre  le  conseil  d'accepter  dans  son  sein  celui  que  le 
tribunal  compétent  aurait  déclaré  avoir  droit  de  conserver 
son  office  et  privilège,  il  n'est  certainement  pas  nécessaire 
que  cette  procédure  soit  cumulée  avec  celle  qui  est  prise 
contre  le  possesseur  illégal  de  l'office,  qui  ne  peut  pas  en  être 
privé  sans  être  assigné,  et  sans  être  entendu,  ou  avoir  l'occa- 
sion de  l'être. 

La  deuxième  question  est  celle  de  savoir  si  les  procédures 
qui  ont  eu  lieu  devant  le  conseil  sont  nulles  et  illégales. 

Les  Municipalités  étant  des  corps  publics  qui  dérivent  tous 
leurs  pouvoirs  de  la  Législature  qui  les  leur  a  conféré  par 
un  statut  particulier,  (1)  ne  peuvent  excéder  ces  pouvoirs. 
Cette  constitution  ne  leur  accorde  aucun  droit  de  déléguer 

0)  10  et  11  Victoria,  chapitre  7. 
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leurs  pouvoirs  à  d'autres,  ni  même  à  aucune  partie  de  leurs 
tnembres.  Donc,  la  Municipalité  du  Comté  de  Québec  ne 
possédait  pas  le  pouvoir  de  déléguer  au  comité  en  question 
le  droit  de  s'enquérir  et  de  rapporter  sur  l'élection  de  l'Intimé. 

En  supposant  qu'il  eut  le  droit  de  déléguer  ce  pouvoir, 
l'acte  constitutif  des  Municipalités  (2)  prescrit  que  les  Conseils 
Municipaux  auront  le  droit  de  décider  des  contestations  d'é- 
lection suivant  les  règlements  qu'ils  sont  autorisés  à  faire  à 
cet  eftet.  Le  Conseil  Municipal  n'a  fait  aucun  règlement  à 
PeiFet  de  référer  ces  contestations  à  un  comité.  C'est  insoute- 
nable de. dire  qu'une  résolution  du  Conseil  est  un  règlement 
ad  hoc.  Un  règlement  avant  d'être  en  force  doit  être  passé 
suivant  certaines  formalités,  et  entr'autres  celle  d'une  publi- 
cation préliminaire  ;  aucune  publication  n'a  eu  lieu  de  ce 
règlement  ad  hoc. 

Le  comité  n'a  pas  pu  avoir  plus  de  pouvoir  que  le  Conseil, 
or  le  Conseil  n'avait  pas  droit  de  siéger  hors  de  sa  juridiction  ; 
il  n'avait  plus  alors  le  pouvoir  de  faire  comparaître  les 
témoins  devant  lui,  et  les  parties  pouvaient  souffrir  de  cela. 
En  ajoutant  à  cela  le  refus  du  comité  et  du  Conseil  d'entendre 
les  témoins  de  l'Intimé,  Giroux,  il  y  a  eu  déni  de  justice 
•omplet,  et  le  mépris  de  la  loi  est  apparent. 

Rolland,  Juge  :  Nous  sommes  d'avis  que  la  procédure 
adoptée  par  Giroux,  savoir,  la  requête  libellée,  conformément 
aux  dispositions  de  la  10e  et  lie  V.  c.  7,  était  la  procédure 
requise  pour  mettre  en  question  la  possession  d'office  d'an 
conseiller  municipal.  Sur  cette  procédure,  la  Cour  Supérieure 
a  jugé  que  l'Appelant  Binet  avait  été  illégalement  installé 
en  l'office  de  conseiller,  aux  lieu  et  place  de  Giroux,  parceque 
l'enquête  sur  la  contestation  de  l'élection  de  Giroux  avait  eu 
lieu  devant  un  comité,  au  lieu  d'être  faite  devant  le  conseiL 
Nous  sommes  d'une  opinion  contraire  :  nous  tenons  que  le 
conseil  avait  droit  de  renvoyer  à  un  comité  l'enquête  sur  la 

(2)  10«tll  Vi<t.c.7,s.  33. 
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contestation,  et  de  juger  cette  contestation  sur  le  rapport  de 
tel  comité.  C'est  une  conséquence  nécessaire  du  droit  de 
jnger  les  contestations  d'élection  que  celui  de  faire  constater 
les  faits  par  le  moyen  d'une  commission,  convenablement 
composée  de  membres  du  conseil  constitué  çn  comité. 

Atlwin,  Juge  :  Nul  doute  que  les  conseils  municipaux 
n'aient  le  droit  de  juger  des  contestations  d'élection  de  leurs 
membres  ;  c'est  un  pouvoir  inhérent  à  la  constitution  de 
tout  corps  électif,  et  comme  corroUaire  de  ce  |K)uvoir,  existe 
celui  de  le  mettre  à  effet,  c'est-à-dire,  celui  de  régler  le  mode 
de  procéder  ;  or  le  mode  d'enquête  par  commission,  appar- 
tient à  tout  tribunal  chargé  de  juger  des  contestations  d'élec- 
tion. Sans  cette  procédure,  la  preuve  deviendrait  presque 
impossible.  Nous  n'hésitons  pas  à  déclarer  que  le  conseil 
du  comté  de  Québec  était  dans  ses  attributions,  quand  il  a 
fait  faire  une  enquête  par  un  comité  sur  la  contestation  de 
l'électi<m  de  Giroux,  et  qu'en  définitive  le  conseil  a  jugé  lui- 
même  cette  contestation. 

MoNDELET,  Juge  :  Mon  seul  doute,  lors  de  l'audition  de  cette 
cause,  était  et  est  encore  de  savoir,  si,  véritablement,  il  y  a  eu 
un  jugement  rendu  par  le  Conseil  Municipal  du  Comté  de 
Québec,  sur  l'élection  contestée,  et  ce  doute  m'est  venu,  et  me 
hante,  lorsque  je  lis  et  relis  les  resolutions,  et  que  je  n'y  aper- 
çois qu'une  proposition  de  résoudre,  secondée  par  un  tel,  avec 
les  noms  pour  et  contre,  sans  adoption  précisément  et  formel- 
lement annoncée  et  déclarée.  Je  sens  que  l'on  peut  répondre 
à  cela,  que  la  déclaration  de  l'opinion  du  Conseil  Municipal, 
et  sa  décision  quant  à  celui  qui  est  le  conseiller,  c'est-à-dire 
Binet,  a,  par  là  même,  adopté  la  resolution  proposée. 

Sans  admettre,  de  suite,  que  cette  réponse  soit  satisfai- 
sante, je  ne  disconviens  pas  qu'elle  a  son  poids. 

En  sorte  que  la  laissant  de  côté,  pour  le  présent,  vu  que 
dans  l'hypothèse  même  où  le  Conseil  Municipal  n'aurait  pas 
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rendu  de  jugement,  je  me  servirai  de  cette  raison  pour  opiner, 
comme  je  le  ferai^  j'aborde  la  véritable  question  qui  est,  et 
c'est  la  seule,  sur  uk  appel  comme  l'est  le  présent  jugement, 
le  jugement  de  la  Cour  Inférieure  est-il  bien  ou  mal  rendu, 
et  pouvons-nous  en  adopter  le  motif. . 

Je  commence  par  me  demander  si  oui  ou  non,  la  Cour 
Inférieure  devait  accueillir,  ou  si  au  contraire,  elle  ne 
devait  pas,  de  prime  abord,  repousser  le  procédé  par  lequel 
Giroux  se  plaignait  du  jugement  du  Conseil  Municipal  qui, 
LUI  SEUL,  avait  droit  de  s'enquérir  de  cette  constestation,  et, 
sur  icelle,  faire  droit.  Je  réponds  qu'à  moins  de  trouver  dans 
la  loi,  une  disposition  qui  arrache  à  un  corps  municipal, 
ce  qui  lui  est  essentiellement  nécessaire  pour  se  soute- 
nir et  se  protéger,  et  assurer  son  indépendance,  j'ajouterais 
son  existence,  et  qu'il  possède  cela,  à  lui  seul  et  sans 
contrôle  extérieur,  je  ne  consentirais  jamais  à  le  limiter  en 
aucune  manière  dans  la  possession  et  l'exercice  d'attributions 
qui  lui  sont  aussi  essentielles,  que  l'air  l'est  à  l'homme  et  à 
l'animal  pour  vivre.  Il  est  bien  vrai  que  ce  conseil,  comme 
tout  autre  corps,  sans  en  excepter  la  législature,  peut  ou 
pourrait  en  abuser,  mais  c'est  là  le  lot  de  tout  ce  qui  existe 
d'humain,  et  il  n'est  que  trop  à  craindre  que  tout  ce  que  l'his- 
toire du  passé  nous  a  appris  là-dessus,  ne  soit  que  trop  bien 
confirmé  parce  que  le  futur  nous  révélera.  Mais,  cette  consi- 
dération, qui  se  tire  de  la  faiblesse  de  l'homme,  ne  pourra 
jamais  justifier  les  tribunaux  de  justice,  d'assumer  une  juri- 
diction sur  de  telles  matières,  à  moins  que  la  loi  ne  la  leur  ait 
attribuée. 

Le  Quo  warranto^  la  Mequéte  libellée^  le  Certiararij  le  JlfoM- 
damus^fùsaentAls  même  les  procédés  qu'on  pût  employer, 
et  assurément  que  plusieurs  ne  le  sont  pas,  sont  sans  effet, 
en  présence  de  notre  loi  Provinciale  des  Municipalités.  (1) 

Je  ne  verrais  qu'un  seul  cas  où  la  Cour  Inférieure  aurait 

(4)  10  €t  11  Vict,  ç.  3,  wc.  33. 
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peut-être  pa  exercer  quelque  contiôle,  si  toutefois  Giroux 
adepte  la  marche  voulue  par  la  loi,  et  il  n'est  aucunement 
nécessaire  que  je  Pindique,  ce  serait  le  cas  où  le  Conseil  Muni- 
cipal n'aurait  rien  fait,  ou  rien  voulu  faire,  ou  que  tous  ses 
procédés  fussent  absolument  nuls,  ce  n'est  pas  là  ce  dont  il 
s'agit  dans  le  jugement  de  la  Cour  Inférieure. 

Je  dirai  en  passant  que  je  ne  suis  pas  prêt  du  tout  à  accor- 
der à  la  Cour  Supérieure  le  droit  de  s'enquérir  du  mérite 
d'une  telle  contestation  d'élection. 

J'arrive  au  jugement  de  la  Cour  Inférieure  et  je  le  trouve 
motivé,  basé  sur  ce  que  ^^  the  said  municipal  council,  having 
illegally  delegated  to  a  Committee  the  power  of  examining 
witnesses  in  support  of  the  allegations  contained  in  the 
petition  of  the  said  François  Binet,  complaining  of  the  elec- 
tion of  the  said  F.  X.  Oiroux,"  ce  motivé,  à  mon  avis,  ne 
justifie  pas  la  conclusion  â  laquelle  est  arrivée  la  Cour  Infé- 
rieure, savoir  :  ^^  do  adjudge  and  declare  the  resolution  so 
passed,  by  the  said  municipal  council,  on  the  thirteenth 
day  of  September,  1852,  illegal,  null  and  void,  and  in  conse- 
quence the  said  Justices  do  order  and  adjudge  that  the  said 
François  Binet  do  not,  hereafter,  intermeddle  with  or  concern 
himself  in  any  manner,  in  or  about  the  aforesaid  office  of 
councillor  for  the  parish  of  Beauport,  but  that  he  be  absolutely 
forejudged  from  exercising  or  using  the  same  for  the  future. 
And  the  said  Justices  do  further  adjudge  that  the  said  F.  X. 
Giroux  is,  of  right,  entitled  to  be  restored  into  the  place  and 
office  of  councillor  for  the  parish  of  Beauport,  in  the  Munici- 
pality aforesaid,  together  with  all  the  liberties,  privileges  and 
franchises  to  the  said  place  and  office  appertaining,  &c. 

U  n'y  avait  rien  d'  "  illegal^  null  and  void^^^  dans  la  délé- 
gation à  un  Comité  du  pouvoir  d'examiner  des  témoins  à 
l'appui  des  allégués  dans  la  Requête  de  François  Binet. 
Conséquemment,  le  jugement  de  la  Cour  Inférieure  est,  par 
là  même,  sans  motif  suffisant,  et  doit  être  infirmé. 
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Je  me  Tésnme  :  ou  le  Conseil  Municipal  a  lendu  un  juge- 
ment, ou  il  ne  Pa  pas  fait  Si  il  Pa  fait,  il  en  avait  le  droit,  il 
n'y  en  a  pas  d'appel,  la  Cour  Inférieure  n'avait  aucun  droit, 
au  mérite,  de  le  mettre  en  question.  Si  le  Conseil  Municipal 
n'a  pas  rendu  de  jugement,  la  Cour  Inférieure  a  eu  le  double 
tort  de  renverser,  par  un  motif  sans  fondement,  un  jugement 
qui  n'existe  pas,  et  après  ses  raisons,  j'opine  pour  le  renverse- 
ment du  jugement  de  la  Cour  Inférieure. 

La  Cour&c.  :  Considérant  que  le  jugement  des  Juges  de 
la  Cour  Supérieure,  dont  est  Appel,  est  basé  sur  une  nullité 
prétendue  des  résolutions  du  Conseil  Municipal  qui  mettent 
de  côté  l'élection  du  dit  François  Xavier  Giroux  comme 
conseiller,  et  maintient  l'élection  comme  tel  du  dit  François 
Binet  ;  et  ne  trouvant  rien  d'illégal  dans  le  référé  par  le 
Conseil  à  un  comité  de  son  corps,  aux  fins  d'une  enquête  sur 
la  Requête  du  dit  François  Binet,  se  plaignant  de  l'élection 
indue  du  dit  François  Xavier  Giropx,  non-plus  que  dans  les 
résolutions  du  dit  Conseil,  sus  mentionnées,  qui  étaient  dans 
ses  attributions,  ayant  par  la  loi  pouvoir  de  juger  de  la  vali- 
dité des  élections  en  pareil  cas,  a  infirmé  et  infirme  le 
jugement  des  dits  Juges  de  la  Cour  Supérieure,  c'est-à-dire, 
le  jugement  rendu  à  Québec,  le  vingt-six  Avril,  mil  huit  cent 
cinquante-trois,  avec  dépens. 

Taschekeau,  pour  l'Appelant. 
Stuart,  A.  Conseil. 
Tessisr,  pour  l'Intimé. 
Ross,  D.  Sol.  Gen.,  Conseil. 
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SUPERIOR  COURT— MONTREAL. 
BeCoie  Day,  Smith  and  Yanfelsov,  Justices. 

Roy, PUdfMff, 


No.  448. 


vs. 


Tbk  Chabiplaut  ahd  St.  Lawrencb 
Railroad  Company, •  •  DefendcmU. 


Held  :— That  a  notarial  copy  of  an 
award  of  arbitratorii  made  under  the 
jprovUions  of  the  statute  13th  and  14th 
VkL  c.  114,  and  a  certificate  of  the  no- 
tary that  tiie  arbitrator!  were  sworn, 
is  not  legal  evidence  of  any  oath  havine 
been  taken  or  award  rendered,  inasmnch 
as  a  pahlic  notary  has  no  authority  to 
receive  and  certify  such  oath  and 
award. 


Jttgi  :— ^'une  copie  notariée  d'une 
sentence  arbitrale,  rendue  suivant  les 
dispositions  du  statut  des  13e  et  14e 
Vie.  ch.  114,  et  le  certificat  du  notaire 
que  les  arbttres  ont  prâté  serment,  ne 
font  pas  preuve  légale  de  la  prestation 
du  serment  ou  de  la  sentence,  et  que  le 
notaire  n'a  aucune  autorité  pour  rece- 
voir et  certifier  ce  serment  et  cette 
décision  ou  sentence* 


Judgment  rendered  13th  April,  1853. 

This  was  an  action  to  recover  the  amount  of  an  award  of 
arbitrators  made  under  the  statute  13th  and  14th  Vict.  eh. 
114. 

The  Plaintiff  alleged  a  compliance  with  the  formalities 
required  by  the  Act  under  which  the  Defendants  were  autho- 
rized to  extend  their  road,  in  regard  to  notice  given  by 
the  Defendants  of  the  amount  and  description  of  the  Plaintiff's 
land  required  for  the  road,  certificate  of  a  surveyor,  the  name 
of  the  Defendants'  arbitrator,  the  tender  of  £26  16  3,  the 
appointment  of  the  Plaintiff's  arbitrator,  and  of  a  third  arbi- 
trator or  umpire,  the  oath  of  the  arbitrators  and  the  award 
before  Jobin  and  another,  notaries,  in  favor  of  the  Plaintiff,  of 
£42  2  10  damages  and  £12  10  0  costs,  the  Defendants'  pos- 
session of  the  land,  and  their  refusal  to  pay,  and  concluded 
that  they  be  condemned  to  pay  £42  for  the  value  of  the  land 
and  damages,  and  the  further  sum  of  £12  10  0  for  costs  and 
expences  of  the  notary,  and  costs  of  suit. 

The  Defendants  pleaded — 

1.  A  Défense  au  fonds  en  droite  on  the  ground  that  the 
award  was  wholly  void,  the  arbitrators  having  decided  as  to 
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the  costs,  whereas  by  the  2l8tNsection  of  the  statute  it  is 
provided,  '^  that  the  costs  may,  if  not  agreed  upon,  be  taxed 
"  by  any  Judge  of  the  Superior  Court." 

2.  Peremptory  exceptions,  setting  up  substantially  the 
same  matter  as  the  Défense  au  fonds  en  droit. 

S.  h  Défense  au  fonds  en  fait. 

Issue  was  joined  on  these  pleadings,  and  on  a  hearing  en 
droit  the  demurrer  was  dismissed. 

The  Plaintiff  filed  the  notices  showing  the  amount  of  land 
required — ^the  certificate  of  the  surveyor — ^the  tender — ^the 
appointment  of  the  arbitrators,  and  also  filed  a  copy  of  the 
award  of  arbitrators,  certified  to  be  a  true  copy  of  the  original 
minute  remaining  of  record  in  the  office  of  Jobin,  notary 
public,  with  a  certificate  of  the  taking  of  the  oaths  by  the 
arbitrators  before  a  Commissioner  of  the  Superior  Court, 
certified  to  be  a  true  copy  by  the  same  notary. 

Ât  the  Enquête  the  evidence  was  confined  to  proof  of  these 
papers,  and  the  possession  by  the  Defendants  of  the  land  :  no 
evidence  was  produced  by  the  Defendants. 

Interrogatories  were  served  upon  the  Defendants,  who 
appeared  and  answered  by  the  Chairman  of  the  Company  : 
a  motion  was  made  by  the  Plaintiff  that  the  answers  to  the 
interrogatories  be  taken  pro  confessis^  and  the  parties  were 
heard  upon  this  motion  and  on  the  merits. 

At  the  argument  the  Defendants'  counsel  contended  that 
there  was  no  evidence  of  an  award  :  that  the  notary  had  no 
authority  to  receive  or  certify  an  award  as  he  had  done,  nor 
to  certify  that  the  arbitrators  had  been  sworn,  or  to  furnish  or 
certify  a  copy  of  the  oath  annexed  to  the  award  :  that  the 
award  should  have  been  made  before  witnesses,  orenbrevetj 
and  the  original  produced,  and  that  on  these  grounds  the 
Plaintiff  had  failed  to  prove  his  case. 
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The  Plaintiff  în  reply  contended  that  the  statute  under 
which  the  Defendants  were  authorized  to  take  possession  of 
the  land,  provided  a  special  mode  of  procedure,  to  establish, 
by  arbitration,  the  compensation  for  land  and  land  damages. 

All  the  formalities  had  been  complied  with,  and  the  statute 
might  be  looked  upon  either  as  being  in  itself  equivalent  to 
the  compromis  in  ordinary  cases,  or  the  arbitrators  were 
thereby  made  to  a  certain  extent  a  tribunal,  with  powers  to 
establish  the  value  of  lands  and  the  damages  to  be  paid  by 
the  Company.  In  the  former  case  a  notarial  award  was  good, 
although  made  before  notaries  :  in  the  latter,  the  notary 
might  be  looked  upon  as  the  organ  of  the  tribunal,  authorized 
to  certify  proceedings.  It  was  not  contended  that  in  France, 
such  awards  would  have  been  invalid,  and  they  had  uni- 
formly been  acted  upon  and  recognized  by  the  Courts  in  this 
country.  It  was  admitted  that  the  award  clearly  stated  the 
sum  awarded,  and  the  land  for  which  the  sum  was  to  be  a 
compensation  ;  and  that  the  award,  even  if  informal,  was 
covered  by  the  statute,  the  existence  of  the  award  being 
admitted  by  the  pleadings.  As  to  the  copy  of  the  oath  annexed 
to  the  award,  it  was  contended  that  such  copy  was  not  ne- 
cessary, it  being  stated  in  the  body  of  the  award  that  the 
arbitrators  had  been  sworn  before  a  Commissioner  of  the 
Superior  Court  :  That  the  Act  required  nothing  more,  and 
the  presumption  was  in  favor  of  the  regularity  of  the  awaid. 

Dat,  Justice  :  The  Court  are  with  the  Defendant  on  the 
point  which  has  been  raised.  These  arbitrators  are  a  species 
of  Judges  created  by  statute,  and  the  going  before  a  notary 
and  taking  his  certificate  is  clearly  unauthorized.  Moreover 
we  are  satisfied  that  the  authority  of  the  notaiy  does  not 
extend  to  such  cases,  that  he  has  no  power  to  receive  awards 
and  certify  them  to  this  Court,  but  that  the  original  must  be 
produced.  But  if  we  get  over  the  informality  of  the  award, 
how  are  we  to  get  over  the  oath  f  The  law  requires  that  the 
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arbitrators  shall  be  sv^om,  but  what  has  the  notary  to  do  with 
this,  and  how  can  his  certificate  prove  it  ?  It  is  plain  that  it 
cannot  do  so.  There  is  nothing  in  the  character  of  a  notary  to 
justify  the  pretension  that  he  can  supply  and  make  evidence 
to  be  sent  into  a  Court  of  Justice. 

With  respect  to  the  interrogatories,  the  Court  cannot  grant 
the  motion,  but  if  the  answers  of  the  Defendants  were  to  be 
taken  pro  confessiSj  it  would  not  change  the  judgment 
now  pronounced. 

Action  dismissed. 

The  following  is  the  judgment  motivé. 

^^  Considering  that  the  Plaintiff  hath  failed  to  prove  the 
material  allegations  of  his  declaration,  and  more  especially 
that  the  notarial  copy  produced  in  the  said  cause  of  an  alleged 
award,  and  of  an  alleged  oath  by  the  arbitrators,  in  the  said 
arbitration  mentioned,  is  not  legal  evidence  of  any  oath 
having  been  taken,  or  award  rendered  in  the  manner  and 
fcHrm  by  law  prescribed,  inasmuch  as  a  public  notary  in  this 
Proyince,  hath  no  function  or  authority  to  receive  and  certify 
such  oath  and  award,  and  to  keep  in  his  possession  the 
original  thereof  as  a  minute  or  record  in  his  office,  doth  dis- 
miss the  action  of  the  Plaintiff  with  costs,  saving  to  him  such 
recourse  as  by  law  he  may  be  entitled  to." 

Robertson,  A.  &  6.  Attys.  for  Plaintif!. 
Ross  and  Monk,  for  Defendants. 
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SUPERIOR  COURT.— MONTREAL, 

Before  Day,  Smith  and  Mondelxt,  Justices. 

(  SiMARD, Plaintiff. 

No.2586.  ]  vs. 

(  TuTTLs Defendant* 


Htld  :— 1.  That  where  a  statute  re- 
(joirei  notice  of  action  to  be  ^ven 
wfore  suing  out  a  Writ,  it  it  not  neces- 
mj  to  allege  that  such  notice  has  been 
pren  io  the  declaration. 

2.  That  a  Coroner's  Jury,  acting  as 
aoch  within  their  legitimate  line  of  duty, 
are  entitled  to  protection,  without 
reftrence  to  malice- 

3.  That  the  expression  of  an  opinion 
upon  the  eridence  is  an  act  falling 
within  the  legitimate  functions  of  the 
office  of  Jurors,  and  for  which  the 
Jvor  is  entitled  to  claim  protection. 

4.  That  the  same  protection  which 
applies  to  twelve  Jnrors  applies  equally 
to  nine  or  to  one. 


Jugé  : — 1.  due  lorsqu'un  statut 
exige  qu'avis  de  poursuite  soit  donn6 
avant  que  d^intenter  une  action,  il  n'est 
pas  nécessaire  de  mentionner  dans  la 
déclaration  que  tel  avia  a  été  donné. 

2.  Qu'un  Jury  convoqué  par  le  Coro» 
ner,  et  agissant  dans  les  bornes  de  sea 
devoirs  doit  être  protégé,  sans  égard  A 
l'imputation  de  malice. 

3.  Que  l'expression  d'une  opinion  sur 
la  preuve  offerte,  tombe  dans  la  limite 
des  fonctions  du  Juré,  et  qu'il  arlroit  en 
ce  faisant  d'invoquer  la  protection  due 
à  l'exercice  des  fonctions  judiciaires. 

4.  Que  cette  protection  doit  s'appli- 
ouer  A  neuf  Jorés,  ou  un  senl|  comme  A 
ffouze. 


Jadgment  rendered  the  20th  March,  1854. 

This  was  one  of  nine  aetions  brought  against  nine  Jurors 
for  a  libel  contained  in  a  return  made  on  a  Coroner's  Inquest, 
called  to  inquire  into  the  cause  of  the  death  of  certain  parties, 
killed  in  the  Gavazzi  riots  in  Montreal,  on  the  9th  July,  185S. 

The  declaration,  which  contained  three  counts,  set  up  the 
fact  of  the  Gavazzi  riots,  and  the  death  of  certain  parties 
lesolting  therefrom,  and  the  summoning  of  a  Coroner's  Jury  ; 
that  twenty-four  Jurors  were  summoned,  of  whom  nineteen 
attended,  and  were  sworn  ;  that  the  oath  taken  by  these 
parties  was  ^^  to  diligently  inquire,  and  true  preientment 
^^  make,  of  all  such  matters  and  things  as  should  be  given  in 
''  chai^  on  behalf  of  our  Sovereign  Lady  the  Queen,  touching 
^^  the  dbath  of  the  parties  lying  dead,  fcc.  Ac.  ;  to  present  no 
^'  man  for  hatred,  malice  or  ill-i^U,  nor  to  spare  any  through 
"  fear,  favor  or  affection,  buta  true  verdict  to  give  according  to 
^'  the  evidence,  and  to  the  best  of  their  knowledge  and  skill  "  : 
that  in  the  course  of  the  Uiquiry  a  great  number  of  witness 
13 
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ses  wera  snmmoned  by  the  Coroner,  and  examined  under 
oath)  and  amongst  others  the  Plaintiff,  whose  evidence  the 
declaration  set  out  at  lengtfi — that  the  evidence  given  by  the 
Plaintiff  was  given  conscientiously  and  to  the  best  of  bis 
belief,  and  was  in  all  respects  conformable  to  the  truth  ;  that 
on  the  11th  day  of  July,  the  Coroner  having  declared  he 
would  hear  no  more  witnesses,  summed  up  the  evidence  ; 
that  in  the  summing  up  no  reference  was  made  to  the  evidence 
of  the  Plaintiff,  and  it  was  particularly  explained  to  the  Jury 
that  the  agreement  of  twelve  of  them  was  necessary  to  form 
a  verdict,  that  after  deliberation,  the  Jury  could  not  agree 
upon  a  verdict,  ten  wishing  to  render  one  verdict  and  nine 
being  of  opinion  to  render  a  different  verdict  ;  that  amongst 
the  nine  was  the  Defendant  ;  that  these  nine  Jurors,  acting 
in  concert,  drew  up  and  signed  a  certain  writing  announcing 
their  individual  opinions  upon  the  causes  of  the  deaths  of  the 
parties  on  whose  bodies  the  inquest  was  being  held,  and  upon 
other  matters  therein  mentioned,  in  which  writing  was 
inserted  the  libel  complained  cf  as  follows  : 

'^  Lastly— «The  Jurors  cannot  omit  finding  that  in  the  course 
'^  of  their  investigation,  evidence  of  the  most  conflicting  and 
"  irreconcilable  character  was  given,  which,  however  desi- 
^^  rous  they  have  been  to  attribute  to  the  mere  erroneons 
^^  impressions  of  witnesses,  the  Jurors  cannot  conceal  has 
^^  painfully  impressed  them  as  wilful  and  culpable  perversions 
^^  of  truth,  so  injurious  and  dangerous  in  their  consequences 
'^  to  society,  that  they  desire  to  direct  the  special  atten- 
'^  tion  of  the  authorities  to  the  depositions  of  the  Hon.  Chas. 
^^  Wilson,  Michel  Renaud,  Louis  Lacroix,  J.  B.  Simard 
*^  and  Chas.  Schiller  ;"  that  the  person  therein  referred  to  as 
J.  B.  Simard  was  the  Plaintiff,  and  that  in  drawing  up  the 
said  writing,  the  said  Jurors,  and  the  Defendant  in  parti- 
cular, acted  maliciously,  and  without  any  reasonable  or 
probable  cause,  and  with  the  sole  desire  of  injuring  the 
Plaintiff;  that  after  the  writing  had  been  so  prepared  and 
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signed,  if  was  agreed  between  the  nine  Jnton  that  th« 
foieman,  Henry  Molholland,  should  openly  read  it  in  the 
Cotoner's  Court,  where  a  large  crowd  was  then  assembled^ 
and  that  this  was  accordingly  done  at  the  instigation  of  the 
Defendant,  with  malice,  &c.  &c.,  as  had  been  previously 
alleged  ;  that  legally  the  Defendant  and  the  other  eight  Jurors 
had  not,  as  such  Jurors,  the  right  to  prepare  and  publish  such 
a  return,  that  the  sole  right  they  had  as  Jurors,  arising  out  of 
the  duty  imposed  on  them  by  law,  and  the  oath  they  had 
taken,  was  to  render  a  verdict  according  to  the  evidence 
produced  before  them,  and  that  this  required  the  concurrence 
of  at  least  twelve  of  tliem,  and  that  any  writing  or  return 
made  by  less  than  twelve  was  illegal,  and  for  which  they 
were  individually  responsible  ;  that  the  return  in  question 
contained  a  charge  of  wilful  and  corrupt  perjury  against  the 
Plaintiff,  and  was  a  libel,  and  that  the  Plaintiff  had  sustained 
damage  therefom  to  the  amount  of  £5000,  which  he  had  a 
right  to  demand  of  the  Defendant. 

The  second  count  charged  the  Defendant  with  having,  on  the 
day  and  at  the  place  before  mentioned,  maliciously  prepared 
and  signed,  and  published  in  the  presence  of  a  lar^e  number 
of  persons,  a  certain  diffamatory  writing  containing  a  libel 
against  the  Plaintiff  [to  wit,  the  libel  contained  in  the  first 
count]  respecting  evidence  given  by  him  under  oath  in  the 
course  of  a  judicial  investigation,  which  investigation  was 
declared  to  be  the  same  to  which  allusion  is  made  in  the  first 
count,  to  his  damage  of  £5,000. 

The  third  count  merely  alleged  that  the  Defendant  had 
libelled  the  Plaintiff,  by  publicly  saying  of  him  that  he  had, 
in  the  course  of  a  judicial  investigation,  committed  perjury, 
and  that  he  ought  to  be  prosecuted  criminally,  but  did  not 
state  in  what  quality  the  Defendant  was  acting  at  the  time, 
or  that  the  libel  complained  of  formed  part  of  the  return  of  a 
Jniy.    Damages  as  in  the  previous  counts.    Following  these 
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counts,  was  ûie  allegation  that  the  Defendant,  although  often 
requested  to  pay  the  ^^  said  sum  of  £500Q,  had  refused  so  tq 
do,  concluding  with  an  appeal  to  the  country,  and  tliat  the 
Defendant  might  be  condemned  to  pay  the  sum  of  £5000  for 
damages,  with  interest  and  costs. 

To  this  action  the  Defendant  pleaded  by  filing  demurrers 
to  the  several  counts  of  the  declaration,  in  which  demurrers 
he  set  up  two  principal  grounds  as  reasons  for  dismissing  the 
action — 1st.  the  absence  of  any  allegation  that  notice,  as 
required  by  law,  had  been  served  upon  him  previous  to  the 
institution  of  the  action,  it  appearing  upon  the  face  of  the 
declaration  that  he  was  acting  in  a  public  capacity  ;  and  2nd. 
because  it  appeared  from  the  allegations  of  the  declaration 
that  the  Defendant,  at  the  time  he  signed  the  return,  was 
acting  as  a  Juror  duly  sworn  to  give  his  judgment  and  verdict 
upon  the  Coroner's  Inquest  mentioned  in  the  declaration^ 
and  had  a  legal  right  to  make  the  return,  and  by  law  could 
not  be  held  liable  for  or  in  respect  of  it. 

There  were  other  pleadings,  but  it  is  unnecessary  to  refer 
to  them,  as  the  action  was  dismissed  on  the  demurrers. 

The  Plaintiff  filed  general  answers,  and  the  case  was 
afterwards  inscribed  on  the  roll,  for  hearing  on  the  law  issues. 

At  the  argument,  Rose,  Q.  C,  in  suppcnt  contended — 
1.  That  under  the  Act  14  and  15  Vict.  c.  54  sec.  2,  which 
requires  that  no  Writ  shall  be  sued  out  ^^  against  any  Justice 
of  the  Peace,  or  other  officer,  or  person  fulfilling  any  public 
duty,''  unless  notice  in  writing  shall  have  been  given  of  the 
action  at  least  one  calendar  month  before  suing  out  the  Writ, 
the  Defendant  was  entitled  to  notice,  which  notice  ought  to 
have  been  alleged  in  the  Plaintiff's  declaration,  and  that 
there  being  ^o  such  alle^tion,  the  action  must  be  dis- 
missed ;  i.  That  in  the  discharge  of  their  public  duty,  Juiors 
weie  as  much  protected  as  judges,  magistrates,  &c.,  and 
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stodd,  \iy  the  natttre  of  their  oath  and  fonctions,  in  the  same 
position  as  Grand  Jurors  ;  S.  That  the  natare  and  extent 
of  the  liability  of  Jurors  must  be  settled  by  reference  to 
English  authorities.  (1) 

Badgl£t,  Q.  C,  on  the  same  side.     Lor  anger,  contra. 

MoNDELirr,  Judge  :  I  differ  from  the  majority  of  the  Court. 
As  to  the  first  point  raised  by  the  demurrers,  the  want  of 
notice,  we  are  all  agreed  that  it  cannot  avail  the  Defendants, 
at  all  events  at  this  stage  of  the  proceedings.  My  own  opi- 
nion is  that  the  statute  does  not  apply  to  Jurors,  who  are  not 
public  ofiicers  in  the  sense  intended  by  the  Legislature.  If 
it  applies  to  them  it  applies  to  nearly  the  whole  conmiunity. 
The  majority,  however,  express  no  opinion  on  this  point. 

The  second  question  raised  by  the  demurrer  is,  whether  by 
the  declaration  it  appears  that  the  nine  Jurors  were  in  the 

(1)  Onthcâe  points,  the  following  authoritiea  were  cited  : — As  to  "  notice  "— 
4ÊDrlish  Law  and  £q.  Reports,  p.  374,  Booth  vs.  Clive  :— 15  Meeson  and 
WelsoY.  p.  345,  Hughes  vs.  Backland.  This  case  carried  the  principle  a  loi^ 
way.  The  Defendant  was  not  within  the  letter  of  the  Statute,  hut  acted  ôow4/i« 
beheving  that  he  was,  and  the  Court  (Park,  Pollock  and  Kolfe)  held  him  entitled 
to  the  protection  : — Ihid.  p.  356,  Huggins  vs.  Haydey  ct  al»  : — 2  Chitty's  Genl. 
^  Practice,  p.  62  :— 14  and  16  Vict,  c,  54  :— 35  Law  Mag.,  pp.  285-9.  As  to  Pri- 
vilege of  Jurors  :  1  Hawkins  Pleas  of  the  Crown,  p.  349  states  it  "  to  be  certain, 
tint  no  one  is  liable  to  any  prosecution  whatsoever  in  respect  of  any  verdict 
given  by  him  in  a  criminal  matter,  either  upon  a  grand  or  petty  Jury  ":— Ken- 
nedy on  the  Law  of  Juries,  p,  114,  repeats  this  dictum  : — 1  Vaughan's  Reports, 
|L  408  :— 1.  Lord  Raymond,  p.  469  :-~3  Hale,  309  :-— 9  Viner»  2S1  :^1  Saunder'g 
Rep.,  Ç.  131,  Lake  vs.  King.  Printing  of  a  libellous  Petition  to  the  H.  of  C,  and 
ddivering  copies  thereof  to  the  Committee.  Cases  therein  referred  to  : — 3 
Trantnn,  Oliver  vs.  Lord  W.  C.  Beotinck,  p.  455,  Court  Martial  case  :— 2  BUr- 
rows  Reports,  p.  807  (Lord  Mansfield's  opinion)  for  libellous  matter  in  an  affi- 
<kvit  :  also  case  therein  cited  from  RoUe's  Abricfgt.,  as  to  words  spoken  in  a 
Court  of  Justice  : — Barnwall  and  Alder,  p.  167,  Rex  vs.  Mary  Carlisle: — 1 
Espinaise,N.  P.,  Lord  Abinger's  case  as  to  privilege  of  Peers  : — 12 

Wendell,  p  546.  Strong  case.  Memorial  presented  to  Board  ol  Excise  containing 
libellous  matter  against  Plaintiff,  held  to  be  privileged  : — 1  Sir  W.  Blackstone^s 
Report^  p.  386.  Reasons  assigned  on  a  Quakers'  meeting  books  fer  expulsion  of 
Plaintiff  from  the  body,  held  to  be  privileged  :— Cro.  Jac.  p.  90.  As  to  pri- 
vilege of  Counsel  : — 2  Starkie  on  Evidence,  p.  638.  "  The  Defendant  mpy  prov 
"  under  the  general  issue  in  bar  of  the  action,  that  the  publication  was  made  by 
"  him  as  a  Member  of  Parliament  in  the  course  of  his  duty  as  such,  or  as  a 
"  Judçe,  juror,  witness,  or  party,  in  the  course  of  a  judicial  proceeding,  whetlier 
"  civil  or  criminal,  even  although  the  Court  wanted  jurisdiction,  and,  as  it  seems 

"  also,  where  the  process  was  improper."  See  cases  also  cited  in  margin  : 

Sittkieon  Slander,  pp.  214-219-220  :— Busthwick,  pp.  251-2  :-40  Law  Magii- 
zme,  pp.  125-140  :— 39  Law  Magazine,  p,  49  :— Jervis  on  Coroners,  pp,  227-$/ 
z77  :— impey  on  Coroners,  p.  519. 
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dischaxge  of  their  public  duties  on  the  occasion  when  the 
publication  complained  of  took  place  ;  and  whether,  if  they 
were  so,  that  fact  renders  them  irresponsible.  The  enquiry 
on  this  head  is  two  fold,  first,  whether  irresponsibility  is 
given  to  Jurors  when  they  act  in  the  strict  discharge  of  their 
duty  and  without  malice  ;  and  secondly,  whether  if  knowing 
what  they  state  is  false,  and  being  actuated  by  a  malicious 
intention,  as  the  present  declaration  states  that  they  were, 
they  are  still  surrounded  with  this  irresponsibility.  The 
demurrer  to  the  second  and  third  count  also  raises  tlie  ques- 
tion whether  those  counts  set  out  the  same  libel  which  is 
complained  of  in  the  first  count  ;  if  not,  the  demurrer  may  be 
good  as  to  the  first  count,  and  bad  as  to  the  second  and  third. 

Now,  as  to  the  irresponsibility  of  any  one  in  the  commu- 
nity, I  have  no  hesitation  in  declaring  my  opinion  that  such  a 
thing  is  impossible.  I  know  of  no  such  irresponsibility. 
Neither  Judge  nor  Jury,  nor  any  department  or  officer  of  a 
department,  is  free  from  responsibility.  Responsibility  may 
be  modified  or  restrained,  but  in  some  shape  or  other  it  exists. 
The  nine  Jurors  had  it  not  more  than  the  ten,  and,  if 
they  overslept  the  line  of  their  duty,  were  responsible  and 
must  answer  for  it.  It  is  said,  however,  that  they  had  taken 
an  oath  to  make  a  presentment,  and  not  to  favor  any  one  or 
to  spare  any  one.  How  this  is,  I  do  not  know.  Certainly 
they  do  not  seem  to  have  spared  any  one  ;  but  this  is  not  the 
question.  In  the  present  Case,  I  say  there  has  been  no  pre- 
sentment at  all,  because  there  were  only  nine  Jurors  who 
agreed,  and,  consequently,  there  can  be  no  absolute  irrespon- 
sibility in  their  favor,  whatever  there  may  be  in  favor  of  a 
Juiy  properly  constituted. 

But  supposing  that  they  had  been  in  the  actual  discharge  of 
their  duty  as  Jurors,  and  nine  of  them  could  make  a  present- 
ment, which  I  positively  deny,  they  are  charged  in  the 
declaration  with  having  falsely  and  maliciously  cast  on  thm 
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Plaintiff  the  serioas  chaige  of  being  a  wiUol  peijuior  :  If,  as 
I  contend,  absolute  inesponsibility  does  not  attach  to  Juioni, 
much  less  can  it  do  so  when,  knowing  what  they  say  is  false, 
they  calumniate  a  fellow  citizen  :  and  here  I  would  remark, 
that  if  this  irresponsibility  exists  as  to  nine,  it  exists  for  one 
also.  Consider  for  a  moment  the  consequenees  which  would 
be  likely  to  follow  such  a  monstrous  doctrine.  Suppose  any 
one  Juror  was  as  bad  as  the  nine  Jurors  have  declared  the 
Plaintiff  to  be,  and  that  he  desired  to  wreak  his  vengeance 
on  some  one  who  was  a  witness  ;  if  nine  could  do  it,  ho 
could  do  it,  and  few  dishonest  men  would  resist  such  a  temp- 
tation. He  would  have  nothing  to  fear,  no  tribunal,  no  Judge, 
no  Jury,  nothing  but  personal  vengeance,  which  God  forbid. 
Who  would  be  safe  under  such  a  system  ?  To  day,  it  is  a 
policeman,  but  to-iporrow  it  may  be  a  person  in  the  highest 
rank  of  society.  And  for  this,  it  is  said  there  is  to  be  no 
remedy  except  the  counteracting  effect  of  public  opinion. 
Public  opinion,  I  have  a  great  respect  for,  but  I  should  be 
sorry  to  trust  my  own  character  or  that  of  others  to  public 
opinion. 

But  it  is  said  that  the  Judges  are  irresponsible,  and  that 
the  reasons  which  apply  to  them  apply  also  to  Jurors.  To  this 
I  say,  that,  in  my  opinion.  Judges  are  not  irresponsible.  They 
are  responsible  to  Parliament,  and  if  a  bad  Judge,  such  as 
there  have  been  and  will  doubtless  be  again,  were  to  wreak 
his  vengeance  on  his  fellow  citizens  by  libelling  them,  he 
would  be  liable  to  impeachment.  This  argument,  therefore, 
falls  to  the  ground. 

It  is  also  said  that  in  England,  absolute  irresponsibility 
attaches  to  Juries,  but  I  cannot  discover  this.  I  find  in  some 
books  something  of  the  kind  ;  but  when  it  is  thus  stated 
there  must  always  have  been  present  to  the  mind  of  the 
writer  the  great  leading  idea  that  the  Juror  exempted  from 
responsibility  was  acting  with  the  body  of  his  fellow  Jurors^ 
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and  the  leasoning  of  these  authors  fiedls  to  the  ground  when 
it  is  applied  to  men,  not  acting  with  the  body  effheJuiy, 
but  on  their  own  responsibility. 

I  come  now  to  the  demurrers  to  the  two  last  counts*  In 
my  opinion  the  second  count  is  not  conneeted  with  the  first. 
In  the  first  count  it  is  said  that  the  nine  Jurors  had,  together, 
made  a  declaratio^n  to  the  Coroner  in  writing.  Nothing  of 
the  kind  is  alleged  in  the  second  count.  In  the  second  count 
the  allegation  is  that  the  Defendant  himself  caused  the 
alleged  libel  to  be  written  and  read  in  open  Court  :  It  is  said 
however,  that  it  must  be  presumed  to  be  the  same  thing  ;  but 
why  am  I  to  presume  that  what  in  one  place  is  said  to  have 
been  done  by  nine  persons,  is  the  same  thing  as  is  elsewhere 
said  to  be  done  by  one  ? 

But  if  there  is  any  doubt  on  this  count,  there  can  be  none 
as  to  the  third  count,  which  has  no  connection  with  either  of 
the  others,  says  nothing  about  a  writing  or  Jurors,  and  sets 
up  a  simple  injure  verbale.  For  all  that  appears  this  count 
may  refer  to  a  totally  different  offence,  and  I  have  no  hesita- 
tion in  expressing  my  opinion  that  the  Court  ought  not  to 
refuse  a  trial  by  Jury  on  this  last  count.  Whatever  may  be 
the  fate  of  the  first  and  second  counts,  it  is  impossible,  in  my 
opinion,  to  get  rid  of  the  third  one. 

Anothei'  objection  which  has  been  raised  to  the  doctrine 
for  which  I  am  contending  is,  that  if  that  doctrine  were  to 
prevail,  you  would  never  get  persons  to  serve  on  Juries  at  alL 
But  if  the  other  doctrine  is  to  hold,  would  it  be  easy  to  find 
witnesses?  Who  would  be  bold  enough  to  go  before  a  jury  if  he 
knew  that  if  he  happened  to  make  a  declaration  which  varied 
from  that  made  by  some  other  person,  he  would  be  liable  to 
be  charged  as  a  perjurer  >  Certainly,  if  this  doctrine  is  to 
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prevail,  attd  the  Joior  is  to  be  clothed  with  perfect  impunity, 
no  one  is  safe. 

Again,  aâ  to  the  law  of  England.  Supposing  that  in 
England  they  have  been  blind  enough,  which  I  do  not  admit, 
to  dlow  this  absolute  irresponsibility,  we  must  not  forget  that 
we  are  here  to  administer  justice  according  to  the  laws  of 
the  country,  and  what  in  this  case,  is  that  law  ?  To  find  this 
oat,  we  must  go  back  to  the  cession  of  this  country.  By  this 
cession,  the  Municipal  Law  of  England  was  introduced, 
including  the  institution  of  Coroner,  and  all  the  incidents  ot 
that  institution  ;  but  by  the  Quebec  Act,  it  is  declared,  that 
for  Her  Majesty's  Canadian  subjects,  &c.,  in  all  matters  of 
controversy,  relative  to  property  and  civil  rights,  resort  shall 
be  had  to  the  laws  of  Canada,  liable,  however,  to  alteration  by 
the  Ordinances  of  the  Govemor  and  Legislative  Council  :  con- 
sequently, after  1774,  if  any  rule  of  the  kind  contended  for 
existed  in  England,  it  could  not  be  introduced  here,  except 
by  the  Parliament  of  this  country.  What,  then,  again  I  ask, 
is  the  law  of  Canada  ?  It  is  that  law  which  is  founded  on  the 
divine  law,  which  teaches  us  to  do  unto  others  as  we  would 
they  should  do  unto  us  ;  on  the  maxim  of  the  Roman  f^aw 
suum  cuique  tribuito^  and  on  the  common  law  right  of  every 
man  to  be  repaid  for  damages  he  may  have  suffered.  In 
France,  this  rule  has  been  carried  to  the  fullest  extent,  and  I 
will  never  admit  that  under  British  legislation,  Canada  is 
entitled  to  less« 

I  am  of  opinion  on  the  whole  that  the  demurrers  should  be 
dismissed,  and  that  the  case  should  go  to  a  Jury. 

Day,  Justice  :  The  present  case,  which  is  similar  to  eight 
otheis  before  the  Court,  has  been  submitted  on  demurrers 
filed  by  the  Defendant,  to  the  several  counts  of  the  Plaintiff's 
declaration,  and  raises  a  question  new  in  this  country, 
and  which  is  one,  doubtless,  of  great  importance,  viz  :  the 
inimunity  to  be  extended  to  persons  exercising  certain  legal 
fonctions,  and  the  precise  limits  of  that  immunity. 
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The  action  isinstitntedforthe  lecovery  of  damages  saffeied, 
it  is  alleged,  in  consequence  of  the  Defendant,  on  the  11th. 
July  last,  having  returned  into  the  Coroner's  Court  a  paper 
writing,  signed  by  himself  and  nine  others,  in  which,  after 
dealing  with  other  matters,  it  is  said  :  '^  The  Jurors  cannot 
^^  omit  finding,  that  in  the  course  of  their  investigation  evi- 
*'  dence  of  the  most  conflicting  and  irreconcilable  character 
^^  was  given,  which,  however  desirous  they  have  been  to 
^^  attribute  to  the  mere  erroneous  impression  of  witnesses,  the 
*^  Jurors  cannot  conceal  has  principally  impressed  them  as 
'^  wilful  and  culpable  perversions  of  truth,  so  injurious  and 
^^  dangerous  in  their  consequences  to  society,  that  they  desire 
^^  to  direct  the  attention  of  the  authorities  to  the  depositions  of  '* 
[here  several  parties  are  named  amongst  whom  is  the 
Plaintiff.] 

It  is  alleged  in  the  first  count  of  the  declaration,  that 
this  instrument  was  so  signed  and  produced  by  the 
Defendant  as  one  of  nine  of  a  Coroner's  Jury,  and  there  can 
be  no  doubt  respecting  this  count,  that  the  capacity  in  which 
the  Defendant  was  acting  is  fully  set  our.  The  declaration 
then  contains  a  second  count,  by  which  it  is  also  evident 
that  the  Defendant  was  acting  as  a  Juror  at  the  time  he  com- 
mitted the  alleged  offence.  The  third  and  last  count  asks 
damages  as  before,  for  an  accusation  of  perjury,  but  does  not 
allude  to  the  office  and  circumstances  under  which  the 
Defendant  was  acting  at  the  time  the  alleged  libel  was 
published.  As  regards  all  these  counts,  the  allegation  of  a 
malicious  intention  on  the  part  of  the  Defendant  is  made  in 
the  broadest  manner. 

The  Defendant  has  met  this  action. 

First,  by  a  Défense  au  fonds  en  droit ^  by  which  he  alleges, 
that  inasmuch  as  it  appears,  on  the  face  of  the  declaration, 
that  at  the  time  of  the  alleged  libel  he  was  acting  in  the 
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discharge  of  a  public  duty  as  a  Juiyman,  he  falls  within  the 
provisions  of  the  Act  which  provides  ^^  that  no  Writ  shall  be 
^^  sued  out  against  any  Justice  of  the  Peace,  or  other  oÊcer 
^  or  person  fulfilling  any  public  duty,  for  any  thing  by  him 
*^  done  in  the  performance  of  such  public  duty,  unless  one 
**  month's  previous  notice  in  writing  shall  have  been  given,'' 
(1)  which  notice,  the  Defendant  says,  ought  to  have  been 
alleged  in  the  Plaintiff 's  declaration,  and  is  not.  The  Court  is 
against  the  Defendant  on  this  pretension.  Without  entering 
on  the  question  whether  the  Defendant  was  acting  in  a 
public  capacity,  within  the  statute,  there  is  nothing  in  the 
authorities  which  have  been  referred  to,  to  show  that  this  is 
a  fact  which  it  was  necessary  to  allege  in  the  declaration. 
We  are  led  to  this  conclusion  as  well  by  the  language  g[  the 
statute  itself,  as  from  the  practice  followed  in  England, 
whence  our  statute  is  borrowed.  On  looking  to  the  9th  section 
of  the  Act,  it  will  be  found  that  the  protection  alluded  to  is 
given  not  only  to  parties  acting  within  the  scope  of  a  public 
duty,  but  also  when  acting  bondfiie^  although  in  clear  con- 
tradiction to  the  law.  Now  the  question  whether  the  Act 
was  bond  fide  or  not,  is  a  maUer  of  fact,  to  be  decided  by  a 
Jury,  and  which  the  Court  could  never  determine.  We  are 
of  «qpinion,  therefore,  that  the  notice  need  not  be  produced 
before  the  trial,  and  that  it  is  not  necessary  to  aver  it  in  the 
pleadings  ;  but  whether  a  notice  was  necessary  at  all  in  the 
particular  case,  is  a  point  on  which  the  Court  expresses  no 
opinion. 

The  second  defence  raised  by  the  demurrer  is,  that  the 
Defendant  was  acting  in  the  capacity  of  a  Juror,  and  on  this 
head  two  or  three  distinct  propositions  are  laid  down  :  First, 
that  the  mere  fact  of  acting  in  this  quasi  judicial  capacity, 
creates  such  an  immunity  as  is  a  complete  bar  to  evexy 
form  of  action,  and  that  the  Plaintiff,  therefore,  cannot  be 
^"  _     ■  J  •  ■  ■     il-  _  _____ 

(V  14th  and  15th  Vic  cap.  64,  ■•  c.  11. 
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received  to  try  the  question  of  existent  malice,  nor  of  the 
troth  of  his  pretension  :  It  is  said  that  no  Judge,  Jmy,  or 
witness,  can  be  called  on  to  answer  for  anything  said  by 
them  while  acting  in  that  capaci^.  The  prc^sition  in  this 
broad  and  unlimited  sense  is  perhaps  not  snstainaUe. 
Doubtless  a  Judge  is  entided  to  immunity  for  what  he  si^ 
whilst  engaged  in  his  judicial  functions  :  but  if  he  goes 
palpably  and  evidently  out  of  them,  (and  calies  of  this 
kind  may  be  readily  imagined.)  I  am  not  prepared  to  say 
that  his  judicial  character  would  protect  him  :  But  in  that 
case,  he  must  not  merely  have  gone  beyond  the  case  before 
him,  but  beyond  the  discipline  of  his  Court,  and  the  general 
scope  of  his  judicial  duties.  But  whatever  the  law,  as  to  a 
Judge,  I  am  not  prepared  to  say  that  it  is  to  be  extended  in 
the  same  unmodified  way  to  Jurors.  A  Judge's  attributes 
are  not  limited,  like  those  of  a  Jutw,  to  a  particular  case 
before  him,  nor  to  a  set  of  eases,  but  embrace  every  thing 
belonging  to  his  Court,  direct  or  incidental.  He  may  thus 
have  occasion  to  treat,  even  with  great  severity,  not  only 
matters  having  reference  to  the  particular  case  before  him, 
but  also  subjects  of  a  general  nature.  On  the  other  hand,  a 
Juror  is  only  called  on  to  exercise  his  functions  in  a  specific 
case,  and  if  he  goes  beyond  that,  he  undoubtedly  goes  beyond 
his  character  of  Juror,  and  miist  be  held  liable.  With 
respect,  therefore,  to  this  first  view  of  the  Defendant,  I 
entertain  doubts. 

Then  as  regards  the  general  reasoning  of  my  learned  bro- 
ther, there  can  be  no  controversy.  That  no  one  shall  commit  a 
wrongful  act  to  the  injury  of  another  without  answering  for 
it,  is  a  principle  the  existence  and  propriety  of  which  are 
undoubted  ;  but  even  this  fundamental  maxim  must  yield  to 
particular  exceptions.  These  exceptions  exist  with  respect 
to  property  and  in  many  other  cases,  where  particular  interests 
have  to  yield  to  the  general  benefit,  and  in  the  same  way, 
though  there  can  be  no  doubt  that  the  man  who  malioiously 
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ttadttces  bis  neighbour  mwt  be  generally  held  liable  for  the 
conséquences,  circnmstances  may  arise,  coimected  with 
principles  of  public  policy,  and  the  interests  of  society,  which 
shall  prevent  the  party  alleging  himself  to  be  injured  from 
being  allowed  to  raise  that  question.  It  is  on  this  basis  that 
the  immunity  of  the  Judge,  and,  in  a  more  qualified  sense, 
that  of  the  Juror,  rests. 

Coming,  then,  to  the  second  proposition  of  the  Defendant, 
that  whilst  acting  as  Juror,  he  is  entitled  to  immunity  for 
any  act  done  by  him  within  the  strictly  legitimate  scope  of 
his  functions,  I  am  led  to  examine  : 

1.  If  such  an  immunity  does  exist. 

2.  Whether,  if  it  does,  the  Defendant  is  properly  within 
the  limits  of  it. 

3.  Whether,  being  one  of  a  mincmty,  the  im>tection  claimed 
for  the  whole  body  o[  the  Juiy,  can  apply  to  him. 

On  each  of  these  points,  it  seems  to  me,  the  authorities 
leave  no  room  for  controversy. 

One  objection,  however,  has  been  raised  by  my  learned 
brother  for  which,  I  confess,  I  was  not  prepared,  namely, 
that  this  action  is  to  be  tried  by  the  rules  of  the  civil  law  of 
France,  and  not  by  those  of  the  criminal  law  of  England. 
The  office  of  Coroner  is  derived  fiom  the  criminal  law  of 
England,  which  is  also  the  criminal  law  of  this  country.  All 
the  incidents  to  the  institution  and  duties  arising  out  of  it, 
(not  overlooking  certain  statutes  of  our  own,)  are  derived  from 
the  English  law.  Now  will  it  beisaid  that  the  Juryman,  who 
is  obliged  to  discharge  a  duty  under  a  certain  authority,  is 
not  to  be  protected  by  the  same  authority  ?  Shall  a  man  be 
compelled  to  do  a  thing  under  one  law,  and  be  made  answei^ 
able  for  it  under  another  ?  The  Juiyman  must  act  under  one 
system  or  the  other  :  either  the  law  of  inquest  is  the  civil  law 
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of  this  country,  or  else  the  Juryman,  acting  under  obligations 
imposed  by  the  English  law,  is  entitled  to  the  protection  and 
immunities  of  that  system. 

Coming  ^ack,  then,  to  the  first  proposition,  I  find  the  rale 
laid  down  in  England  states  in  precise  terms,  that  "no 
"  action  will  lie  against  a  Judge  for  any  act  done  in  his 
"  judicial  capacity  :  nor  against  a  Grand  Juryman  for  prevent- 
"  ing  or  finding  a  bill  of  indictment  :  nor  against  a  Petit 
"  Juryman  for  his  verdict,  though  the  act  done  should  be 

'^charged  to  be  wrongful  and  malicions This  rule 

^'  must  have  been  adopted  on  the  principle  stated  by  Lord 
"  Coke,  that  it  would  deter  juries  from  the  public  service  if 
"  they  were  liable  to  such  an  action  in  every  case  where  in 
"  the  opinion  of  the  parties,  against  whom  they  had  decided, 
*^  their  decision  proceeded  from  malicious  motives.  If  such 
*^  actions  could  be  maintained,  the  multiplicity  of  them 
*'  would  render  it  impossible  for  a  Judge  or  Juror  to  discharge 
"  the  duties  of  his  office.  The  exemption  is  therefore  esta- 
^^  blished  on  behalf  of  the  public,  and  results  from  principles 
"  of  policy  and  convenience."  (1) 

It  is  to  be  observed  that  the  essence  of  this  authority  is 
that  no  action  shall  lie, — not  that  the  Judge  or  Juiyman  shall 
be  brought  before  another  juiy  to  establish  his  plea, — ^but 
that  no  person  acting  in  that  capacity  shall  be  impleaded 
at  all.  To  adopt  a  different  rule  would  be  to  break  down  all 
protection,  and  place  the  Juryman  in  no  better  position  than 
an  ordinary  party. 

That  this  is  not  the  intention  of  the  law  I  shall  now  proceed 
to  shew. 

Hawkins,  says  :  "  It  seems  to  be  certain  that  no  one  is 
**  liable  to  any  prosecution  whatsoever  in  respect  of  any 

(1)  1  Term  Rep*  518|  Joluutone  vs.  Sutton. 
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^^  verdict  given  by  him  in  a  criminal  matter,  either  upon  a 
"  Grand  or  Petit  Juiy  ;  for,  since  the  safety  of  the  innocent 
"  and  punishment  of  the  guilty  doth  so  much  depend  on  the 
'*  fair  and  upright  proceedings  of  Jurors,  it  is  of  the  utmost 
"  consequence  that  they  should  be  as  little  as  possible  under 
"  the  influence  of  any  passion.  And,  therefore,  lest  they 
*'  should  be  biassed  with  the  fear  of  being  harassed  by  a 
^*  vexatious  suit  for  acting  according  to  their  consciences» 
"  the  law  will  not  allow  any  possibility  for  a  prosecution  of 
^^  this  kind/'  And  in  the  same  book,  chap.  28,  sec.  8,  it  is 
said  :  ^^  That  no  presentment  of  a  Grand  Juiy  can  be  a  libel, 
"  not  only  because  they  are  returned  as  Jurors  without  their 
**  own  seeking,  and  that  being  sworn  to  act  impartially  they 
"  must  be  held  to  have  good  evidence  for  what  they  do,  but 
"  also  because  of  the  ill-consequences  that  would  arise  from 
^^  discouraging  them  from  making  their  inquiries  with  that 
**  freedom  and  readiness  which  the  public  good  requires  : 
"  from  which  consideration  it  seems  reasonable  to  exempt 
"  them  from  any  prosecution  in  respect  of  their  inquiry."  (1) 

This  is  the  law  of  England,  and  the  authorities,  if  it  were 
necessary,  might  be  multiplied  to  almost  any  extent. 

In  Scotland,  the  same  law  prevails.  (2)  So  also  in  modern 
Fiance,  and  in  the  United  States.  In  all  these  countries  the 
same  doctrine  seems  to  have  been  admitted  as  to  the  protec- 
tion to  be  afforded  to  parties  fulfilling  public  duties,  similar 
to  those  the  Defendant  in  this  cause  was  discharging. 

And  here  it  may  be  as  well  to  say  a  word  U|)on  the  techni- 
cal meaning  of  the  word  ^^  malice,"  respecting  which  a  good 
deal  of  confusion  existed  amongst  the  early  writers.  At  the 
present  time,  the  distinction  between  malice  in  fact  and 
malice  in  law,  is  perfectly  well  understood.  Malice  in  fact, 

U)  KairkiDt,  Pleat  of  the  Crown,  447,  cap.  27,  lec.  5. 
(23  Bocthwick  on  the  Law  of  Libel  and  Slander,  pp.  201*2  :— Starkly  on 
oUnder,  Preliminary  Discoaryei  p,  79,  note  k. 
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means  a  sentiment  of  malignity  or  ill-will,  but  this  is  not  tiie 
malice  spoken  of  in  the  law  books.  In  the  great  majority  of 
cases  of  slander,  no  such  malice  in  fact  exists.  The  question 
is,  whether  the  Defendant  has  done  a  wrongful  act,  and  whe- 
ther the  Plaintiff  has  suffered  in  consequence,  and  not  what 
was  the  disposition  of  the  Défendantes  heart  at  the  time  of 
doing  the  act.  Malice  in  law,  in  short,  is  the  absence  of  legal 
justification,  without  reference  to  the  state  of  the  heart  of  the 
party  at  the  time  of  committing  the  injuiy  :  and  it  is  to  this 
question  that  the  present  inquiiy  narrows  itself  down.  If  the 
Defendant  was  acting  under  circumstances  which  establish 
a  legal  justifiK^ation  in  his  favor,  then  the  Court  is  not  bound 
to  go  any  further  to  inquire  whether  there  was  malice,  or 
what  was  the  state  of  feeling  which  prompted  the  act.  (1) 

In  cases  of  Jurors,  then,  the  legal  justification  is,  that  they 
were  acting  as  Jurors.  In  England  the  authorities  are  clear, 
that  a  party  acting  as  a  juiyman  is  not  liable  to  be  called  in 
question  for  his  acts.  But  these  authorities  are  limited  to 
cases  where  the  Juiy  is  acting  as  a  whole  Jury,  and  whcie 
there  is  a  perfect  verdict  returned.  A  question,  therefore, 
arises  whether  the  same  protection  applies  where  this  is  not 
the  case  ;  but  first,  as  to  the  question  whether  the  Defendant 
was  within  the  line  of  his  duty  ;  and  to  determine  this,  we 
must  examine  the  nature  of  the  instrument  in  which  the 
alleged  libel  is  contained.  This  purports  to  be  a  paper  drawn 
up  by  nine  of  the  jurymen,  and  produced  in  Court  by  them, 
and  handed  to  the  Coroner,  as  their  finding  or  verdict.  In 
the  language  of  this  paper,  there  is  nothing  violent  or 
exaggerated  :  its  tone  is  .moderate  and  judicial,  without  any 
petulance  or  virulence  to  characterize  it  as  malicious.  If 
the  imputation  it  contains  were  true,  it  would  be  difficult  to 
convey  it  in  language  less  harsh.  Throughout,  the  document 
bears  traces  of  great  labour  and  care  in  the  investigation  of 
the  matter  submitted  to  the  Juiy,  and  great  precision  in 

(1)  Starkie  on  Slander,  p.  ZiO, 
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announcing  the  results.  It  declares  the  results  as  respects  the 
whole  subject  matter  before  them,  which,  in  its  simplest  form, 
might  be  said  to  be  an  inquiry  into  the  cause  of  the  deaths 
of  the  citizens  shot  on  the  9th  of  June,  but  which  necessarily 
involved  an  inquiry  into  all  incidental  matters  calculated  to 
thiow  a  light  on  that  catastrophe.  The  document,  therefore, 
begins  by  stating  the  preliminary  circumstances,  next  that 
the  troops  fired  without  orders  from  their  officers  ;  afterwards 
that  the  orders  given  by  some  other  party,  and  which  pro. 
(laced  the  fire  of  the  troops,  were  uncalled  for  and  unjusti- 
fiable :  then  it  goes  on  to  reprobate  the  practice  of  persons 
carrying  arms,  and  visits  with  severe  and  marked  reproof  the 
conduct  of  the  troops  and  officers.  Lastly,  comes  the  closing 
paragraph,  remarking  on  the  evidence,  and  in  particular 
directing  the  attention  of  the  authorities  to  that  given  by  the 
Plaintiff  and  some  other  parties,  who  are  specially  named. 

Now,  without  dwelling  on  the  peculiar  position  of  the 
Defendants,  I  would  illustrate  their  conduct  in  this  respect 
by  asking,  whether  if  a  Grand  Jury  were  called  on  to  find 
an  indictment  for  felony,  and  coming  into  Court  were  to  say 
that  a  Bill  was  not  found  because  they  did  not  believe  certain 
witnesses  whom  they  named,  whether  they,  or  a  petty  jury 
doing  the  same  thing  in  respect  to  a  verdict,  could  be 
dragged  into  a  Court  of  Justice  to  answer  for  it?  Evidently 
not  Nothing  would  be  more  unjust  than  to  debar  the  Juiy- 
man  from  expressing  an  opinion  on  the  evidence  on  which 
bis  judgment  is  to  be  formed.  There  is  scarcely  a  case  in  thi^ 
Court  in  which  the  dissentient  Judge  does  not  express  bis 
opinion  upon  the  evidence,  and  the  case  of  the  dissentient 
Judge  is  the  case  of  the  Juryman  :  both  have  to  discuss  the 
evidence  and  explain  their  reasons  for  receiving  or  rejecting 
it.    This  is  the  only  way  in  fact  of  arriving  at  a  result. 

Then  if  the  law  gives  this  immunity  to  Grand  and  Petty 
Jwies,  it  must  also  give  it  to  a  Coroner's  Jury.    The  solem- 
14 
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nity  of  the  duties  they  have  to  perform  will  be  recognized 
by  every  professional  man,  and  forms  an  additional  reason 
why  the  immunity  extended  to  others  should  not  be  with- 
held firom  them. 

The  anthoriti^  already  cited  show  that  the  protection 
given  to  Jurors  is  not  merely  intended  to  protect  them  from 
the  ccmsequences  of  their  verdict,  but  that  it  extends  to  all 
their  acts  done  as  Juries.  In  Hawkins  it  is  especially  said 
that  they  are  protected,  not  in  respect  to  their  verdict  merely, 
but  in  respect  to  their  '^  inquiry  :^^  and  Bosthwick  states 
that  the  immunity  belongs  to  the  expression  of  the  ^^  opinions^^ 
of  the  Court.  Staikie,  too,  speaks  of  it  as  applying  to  all 
^^  communications'^  where  Judges,  Juries,  and  Witnesses  are 
acting  as  such. 

There  is  a  case,  the  report  of  which  is  copied  in  Starkie, 
p.  272,  of  a  Court  Martial,  which  is  much  less  favorable  than 
the  present  one,  and  where  this  doctrine  was  strongly 
applied.  There  it  is  said  :  ^*  Certain  charges  having  been 
^'  preferxed  by  the  PlaintiiF  against  an  Officer  in  his  ow^n 
^  regiment,  the  Court  Martial,  after  acquittal,  subjoined  the 
"  fcdlowiHg  :  *  The  Court  cannot  pass  without  observation 

*  the  malicious  and  groundless  accusations  that  have  been 

*  produced  by  Captain  J.  against  an  Officer  whose  character 

*  has,  during  a  long  period  of  service,  been  so  irreproachable 
^  as    Colonel    Stewart's  ;  and  the   Court  do  unanimously 

*  declare  that  the  conduct  of  Captain  J.,  in  endeavouring   to 
'  calumniate  the  character  of  his  commanding  Officer,    is 

*  highly  injurious  to  the  good  of  the  service." 

This  was  strong  language  concerning  a  party  not  on  trial, 
and  an  action  was  brought  against  the  members  of  the 
Court  Martial  ;  but  the  Bench  had  not  the  slightest  difficulty 
in  determining  that  the  action  would  not  lie.  There  ^v^as 
a  verdict  for  the  Defendant,  and  a  new  trial  was  reiki«e4 
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because  the  words  complained  of  formed  part  of  a  Judgment 
of  acquittal.  Tliere  is  another  ease  alluded  to  in  Bostbwick 
p.  Ml,  where  a  Justice  <tf  the  Peace  sitting  on  the  Bench, 
said  to  a  witness,  a  Preacher  of  the  Gospel,  ^^ you. are 
a  d— d  perjmed  villain"  ;  but  in  that  case,  also,  strong 
thoDgh  the  languie  was,  the  Justice  was  held  not  to  be 
liaUe,  because  the  words  were  spoken  in  the  course  of  a 
judicicd  proceeding. 

The  reasoning,  hitherto,  has  been  based  on  the  idea  that 
there  was  a  verdict.     Now  comes  the  last  point  in  the  case, 
whether  a  minority  of  the  Jury  has    the  same    right  of 
expressing  an  opinion,  and  can  claim  the  same  inununity,  as 
they  would  have  had  if  twelve  had  concurred.    On  general 
principles  it  seems  apparent  that  the  protection  accorded 
must  be  a  protection  to  the  individuals  and  not  to  the  body. 
The   reiqponsibility    of  the    Juror  addresses  itself  to    the 
personality  and  conscience  of  each  individual  Juror.    Each 
Joiyman  takes  the  oath  himself,  and  it  is  the  aggregate  of 
their  separate  opinions  which  makes  up  the  verdict.    They 
must,  then,  be  individually  protected.     The  responsibility 
being  individual  and  several,  the  protection  must  be  personal 
to  the  Juror.    The  Juror  cannot  stand  mute  ;  if  he  does,  he 
is  liable  to  be  fined,  and  he  is  thus  bound  to  express  his 
opinion  just  as  much  if  he  stands  aJoae,  as  if  he  is  one  of 
the  twelve  who  agree.     When  the  Coroner  finds  that  a  Juiy 
do  not  agree,  it  is  his  duty  to  call  on  each  one  for  the 
expression  of  his  opinion,  and  if  he  finds  that,  though  they 
suppose  they  differ,  there  is  an  agreement  between  them,  he 
must  put  their  decisions  together,  and  make  up  a  verdict. 
It  seems  to  me  then  the  shadow  of  a  shade  to  say  that  the 
twelve  are  protected,  but  that  the  single  Juror  is  not. 

Then,  since  the  Juryman  is  obliged  to  give  his  opinion,  is 

this  opinion  to  be  merely  on  an  isolated  fact,  and  is  he  not 

<o  be  allowed  to  give  the  reasons  on  which  he  bases  it?  Is 
14* 


212 
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he  to  express  no  opinion  upon  the  evidence  on  which  his 
final  opinion  is  founded  ?  In  this  case,  supposing  there  were 
perjuiy  known  to  the  Jury,  would  they  have  done  their  duty 
if  they  have  not  stated  it  ?  If,  then,  they  had  a  right  to  express 
their  opinion,  they  must  be  protected  in  doing  so,  and  con- 
sequently must  fall  within  the  immunity  which  is  claimed 
for  them.  In  Jarvis  on  Coroners,  it  is  laid  down  that  if  a  Juiy 
be  not  unanimous,  it  is  the  duty  of  the  Coroner  to  collect 
their  voices,  and  if  twelve  are  found  to  agree,  to  make  a 
verdict;  (1) 

The  result  then  stands  thus  : 

1.  That  the  Jurors,  acting  as  such,  within  the  legitimate 
line  of  their  duty,  are  entitled  to  protection,  without  reference 
to  malice. 

2.  That  the  expression  of  an  opinion  upon  the  evidence  is 
an  act  falling  within  the  ligitimate  functions  of  the  office  of 
Juror,  and  for  which  the  Juror  is  entitled  to  claim  protection. 

3.  That  the  same  protection  which  applies  to  twelve  Jurors 
applies  equally  to  nine  or  to  one. 

On  these  grounds,  the  majority  of  the  Court  are  of  opinion 
that  the  demurrer  to  the  first  count  of  the  declaration  must  be 
sustained,  and  that  count  is,  therefore,  dismissed. 

Then,  as  to  the  second  count,  that  also  falls  under  the  same 
rules,  for  it  discloses  that  the  act  complained  of  was  done  by 
the  Defendant  whilst  discharging  the  duties  of  a  Jntqr^  and 
it  must  share  the  same  fate  with  the  first  count. 

The  third  count  is  more  ambiguous.  On  the  face  of  it  there 
is  nothing  to  show  that  the  Defendant  was  acting  as  a  Juror, 
and  if  it  had  been  complete  and  isolated  from  the  others,  the 

(1)  Jartif  oa  CoroiMn,  i».  228;— Impey,  p.  619:— 1  Hale,  Pleas  of  the 
CrovnD,  p.  297. 
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legnlt  mnst  have  been  that  the  Court,  on  this  count,  would 
have  sent  the  case  to  a  Jury.  But  it  is  not  so.  It  is  impos- 
sible, taking  the  declaratian  as  a  whole,  to  say  whether  the 
inducement  applies  to  the  first  count  alone,  or  to  the  whole 
of  the  counts:  the  presumption,  however,  is,  that  it  applies  to 
the  whole  :  thus  the  libel  is  always  laid  on  the  same  day,  is 
always  for  perjury,  and  the  demand  is  always  for  the  same 
sum  of  money.  Each  of  the  three  counts  lays  the  damages  at 
£5000,  and  the  conclusion  is  for  £5000.  There  is  no  allega- 
tion that  the  third  count  sets  up  any  other  injuiy  than  that  set 
forth  in  the  first  and  second  counts.  Now  we  all.know  that 
in  England  unless  one  count  so  differs  from  another  that  there 
can  be  no  mistake,  the  word  "  other  "  must  be  inserted,  in 
order  to  show  that  they  are  not  the  same  cause  of  action  ; 
otherwise  the  Courts  will  order  those  counts  to  be  struck  out. 
We  are  of  opinion,  therefore,  that  the  injuiy  set  out  in  the 
first  count  is  the  same  injury  as  that  set  out  in  the  third  ; 
but,  in  fact,  the  Defendant  has  raised  this  point,  by  alleging 
in  his  pleadings  the  sameness  of  the  ofience  set  out  in  the 
several  counts,  and  the  Plaintiff  has  not  traversed  this  aver- 
ment by  his  replication,  but  has  acquiesced  in  it.  With  this 
identity  thus  established,  therefore,  the  Court  must  dismiss 
this  count  as  well  as  the  rest. 

The  following  are  the  motives  of  the  Judgment. 

The  Court,  &c.,  considering  that  it  appears  by  the  said 
declaration  that  at  the  time  of  the  making,  signing,  and 
publication  of  the  paper  writing  set  forth  and  complained  of 
in  the  said  first  count  thereof,  the  Defendant  was  acting  as 
and  was  a  Juror  with  others,  duly  impannelled,  and  sworn  by 
and  before  the  Coroner  of  this  District,  upon  a  certain  inquest 
by  him  then  had  and  held,  as  in  the  said  declaration  is  set 
forth,  and  that  the  said  paper  writing  was  so  made,  signed, 
md  published,  and  all  and  every  the  acts  of  the  Defendant,  in 
B&dby  the  said  first  count  complained  of,  were  done  and 
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perfonned  by  him  in  the  legal  exercise  and  fulfilment  of  his 
functions  and  duty  as  a  Juror,  as  aforesaid,  and  that  by  law 
he,  thtt  Defendant,  cannot  be  in  any  manner  sued  or  impleaded 
by  the  PlaintiifF  for  the  recovery  of  any  damages  by  him 
alleged  to  have  been  suffered  by  reason  and  in  consequence 
thereof  ;  maintaining  the  said  Défense  au  fonds  en  droite  doth 
dismiss  the  said  first  count,  and  the  aetion  of  the  Plaintiff*  in 
so  fer  as  the  same  is  founded  and  depends  upon  the  said  first 
count  ;  and  the  Court  further  considering  that  it  appears  that 
the  causes  of  action,  matters  and  things  set  forth  and  com- 
plained of  în  the  said  second  and  third  counts  of  the  said 
declaration  are  the  same  causes  of  action,  matters  and  things 
set  forth  and  complained  of  in  the  first  count  thereof,  and  that 
at  all  and  every  the  time  and  times,  and  on  the  occasions  in 
the  said  second  and  third  counts,  and  each  of  them^mentioned, 
the  Defendant  was  acting  as  and  was  a  Juror,  with  others, 
duly  impannelled  and  sworn,  by  and  before  the  Coroner  of  this 
District,  npon  a  certain  inquest  by  him  then  had  and  held,  as 
in  the  said  declaration  is  set  forth,  and  that  the  paper  writing 
in  the  said  second  count  set  forth  was  made,  signed,  and 
published,  and  all  and  every  the  acts,  matters  and  things  in 
the  said  last  mentioned  counts,  to  wit,  as  well  those  in  the 
said  second  count  as  those  in  the  said  third  count,  set  forth 
and  complained  of,  were  done  and  performed  by  the  Defen- 
dant in  «.he  legal  exercise  and  fulfilment  of  his  functions  and 
duty  as  a  Juror,  as  aforesaid,  and  that  by  law,  he,  the  Defen- 
dant, cannot  be  in  any  manner  impleaded  or  sued  by  the 
Plaintiff*  for  the  recovery  of  damages  by  him  alleged  to  have 
been  suffered  by  reason  and  in  consequence  thereof,  main- 
taining the  said  last  mentioned  Défenses  au  fonds  en  droit^ 
doth  dismiss  the  said  second  and  .third  counts,  and  the  action 
of  the  Plaintiff*  in  so  far  as  the  same  is  founded  and  depends 
upon  the  said  second  and  third  counts,  or  either  of  them,  the 
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whole  with  costs.  Moitdklxt,  Justice,  dissenting  fix)m  die 
Judgment.  (1) 

LoEAiroiui,  for  Plaintiff: 

Rose,  Q.  C.  Badolst,  Q.  C.  and  Flsst,  for  Defendants. 


No.  345 


COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Duval,  MjBknnrrH  et  CAnoir,  Jnges. 
C  Fafard p « •  Denwndetor, 


vs, 


(  Bélanger Défenderesse. 


Held:— That,  in  a  datd  of  gift»  tfat 
prohibition  to  alienate  in  the  following 
terms  :  "  Thif  donation  made  apon  the 
"  express  condition,  that  the  lauds  giren 
"  shall  renudii  mropre»  tothe  donee,  and 
"  to  his  immediate  heirs,  de  $on  e6U  H 
**  eitoc,  without  the  power  of  either 
**  selling  or  mortgaging  the  same  "  is 
obligatory  ;  and  that  conseauently  the 
)thec8  granted  by  the  I>onee  are 


Jugé: — Que,  dans -one  donation,  la 
défense  d'aliéoer  dans  les  termes  sui- 
▼anti  :  "  Cette  donation  faite  A  cette 
"  condition  très-expresse,  que  les  terres 
"  données  sortiront  nature  de  propre  au 
"  Donataire,  et  aux  siens  de  son  côté  et 
"  esUie,  sans  pouvoir  ni  les  hypothé- 
"  qner  ni  tes  rendre,  "  est  obligatoire  ; 
et  qu'en  conséquence  les  hypothèques 
données  par  le  Donataire  sont  nulles. 


Jugement  rendu  le  6  Mai,  1854. 

L'action  était  en  déclaration  d'hypothèque  de  la  part  du 
Demandeur,  créancier  du  nommé  Jean  Baptiste  Prospèie 
Bélanger  en  vertu  de  deux  Actes  d'obligation,  et  était 
dirigée  contre  Dame  Marie  Reine  Bélanger,  alotB  en  posses- 
sion des  immeubles  hypothéqués  par  le  dit  Jean  Bte.  P. 
Bélanger. 

A  cette  action  elle  plaida  :  Que  lors  de  la  passation  des 
deux  Actes  d'obligation  consentis  par  Jean  Baptiste  P. 
Bélanger,  faveur  du  dit  Demandeur,  et  mentionnés  dans  la 
déclaration  du  dit  Demandeur,  le  dit  Jean  Baptiste  P. 
Bélanger  possédait  l'immeuble  décrit  en  la  dite  dédcoatîon 
pour  l'avoir  eu  de  Jean  Baptiste  Bélanger  et  Dame  Marie 

(1)  TitÊ  principle  involved  in  this  cause  was  deemed  of  so  nfueh  itoportan^, 
that  the  defence  of  the  nine  Jurors  against  whom  the  actioiit  wm  bmgkt  mm 
avomed  by  the  Government. 
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Iteine  Bélanger,  (présente  Défenderesse)  ses  père  et  mère, 
par  et  en  vertu  de  la  donation  quHls  lui  en  avaient  consentie, 
suivant  Acte  fait  et  passé  à  L'Islet,  devant  Mtres.  Verreau  et 
son  confrère,  Notaires,  le  vingt-neuf  Juillet,  mil  huit  cent 
trente-six  ;  laquelle  donation  avait  été  depuis  résiliée  du 
consentement  des  parties  à  icelle,  par  Acte  fait  et  passé  au 
dit  lieu  de  L'Islet,  devant  Mtres.  Foumier  et  son  confrère, 
Notaires,  le  27  Avril,  mil  huit  cent  quarante-quatre.  Et  que 
la  dite  donation  avait  été  faite  à  la  condition  très-expresse  que 
le  dit  Jean  Baptiste  P.  Bélanger,  le  Donataire,  ne  pourrait  ni 
vendre  ni  hypothéquer  les  terres  et  immeubles  y  mentionnés, 
au  nombre  desquels  se  trouvait  l'immeuble  décrit  et  men- 
tionné dans  la  dite  déclaration  du  Demandeur,  et  que 
partant  le  dit  Jean  Baptiste  P.  Bélanger,  le  débiteur  du  dit 
Demandeur,  n'avait  pas  droit  d'hypothéquer  le  dit  immeuble 
au  paiement  des  obligations  par  lui  consenties  en  faveur  du 
dit  Demandeur,  et  mentionnées  en  la  dite  déclaration,  au 
préjudice  des  dits  Donateurs  : 

Pourquoi  la  dite  Défenderesse  concluait  au  renvoi  de 
l'action  avec  dépens. 

Toute  la  question  était  de  savoir  si  la  défense  d'aliéner, 
telle  qu'exprimée  dans  l'Acte  de  donation,  était  obligatoire^ 

Cette  défense  d'aliéner  est  dans  les  termes  suivants  : 

"  Cetie  donation  faite  à  cette  condition  très  expresse,  que 
les  terres  mentionnées  aux  numéros  premier  et  second, 
sortiront  nature  de  propre  au  Sieur  Jean  Bte.  P.  Bélanger, 
aux  siens  de  son  côté  et  ligne,  sans  pouvoir  ni  les  hypothé- 
quer ni  les  vendre." 

La  Défenderesse  prétendait  que  l'intention  bien  exprimée 
de  la  part  des  Donateurs,  d'empêcher  l'aliénation  des  biens 
dôimés  pour  les  faire  passer  à  leurs  héritiers  du  côté  et  ligne, 
était  une  condition,  un  motif,  un  intérêt  suffisant  pour  rendre 
cette  défense  obligatoire. 
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Le  Demandeur  soutenait  que  cette  stipulation,  considérée 
comme  une  substitution,  était  nulle  à  ce  point  de  vue,  faute 
de  publication,  à  l'égard  des  tiers.  Il  s'appuyait  des  anton- 
tés  citées  dans  la  note  ci-jointe.  (1) 

La  Cour,  jugeant  la  défense  d'aliéner  dans  le  cas  actuel 
obligatoire,  déboute  Paction  du  Demandeur. 

Per  curiam.  Nous  tenons  qu'un  Donateur  peut  imposer  les 
restrictions  qu'il  lui  plait  à  sa  libéralité,  comme  la  défense 
d'aliéner,  pourvu  qu'il  ait  quelque  intérêt,  clairement 
exprimé,  dans  cette  défense  d'aliéner,  ou  qu'il  ait  un 
motif  non  équivoque,  pour  imposer  cette  restriction,  comme 
serait,  par  exemple,  celui  d'opérer  une  substitution,  ou  de 
conserver  les  biens  donnés  dans  sa  famille. 

Sous  le  régime  de  l'ancien  Droit  Français,  la  défense  d'a- 
liéner pure  et  simple  était  considérée  comme  renfermant  une 
substitution  tacite,  lorsqu'il  apparaissait  que  la  condition  de 
la  défense  était  insérée  en  faveur  d'une  tierce  personne.  (2) 
Or,  dans  le  cas  actuel,  les  termes  de  la  donation  ne  laissent 
aucun  doute  sur  l'intention  du  donateur  de  substituer  les 
biens  donnés  aux  héritiers  de  son  côté  et  ligne.  Le  donateur 
a  donc  imposé  une  condition  à  sa  défense  d'aliéner,  la  con- 
servation des  biens  dans  sa  famille.  Cette  restriction  est 
fondée  sur  un  intérêt  motivé.  II  ne  s'agit  point  de  savoir  si  la 
substitution  en  elle-même  est  nulle  et  de  nul  effet,  comme 
substitution,  faute  de  formalités,  mais  il  s'agit  uniquement 
de  savoir  si  la  défense  d'aliéner  est  un  simple  conseil,  sans 
intérêt  et  sans  motif,  de  la  part  du  donateur,  ou  au  contraire 
si  elle  comporte  une  condition,  motivée  sur  un  objet  légitime, 
et  si  elle  est  par  conséquent  obligatoire.  Or  c'est  ce  que  nous 

(1)  2  Ferrière,  Die.  de  Droit  Vbo.  Insinuation  de  Substitution^  n.  48  : — 
5  Pothieri  Des  Substitutions,  pp.  491,  494,  495,  497,498, 499:— 16  Guyot,  Vbo. 
Substitution,  pp.  483,484,  485:— Merlin,  Vbo.  Substitution, sec.  7,  §&  2  et  3,  p. 
98,  et  Bec.  8,  §  5  :— 6  Nouv.  Dénisart,  Vbo.  Défense  d'AUéner,  pp.  74,  75  :— 6 
TouUier,  No.  488  :— 5  Toullier,  Nos.  50  et  51  :— 6  Touliier  pp.  519,520. 521  :-> 
1  Ricird,  p.  517  :— 2  Ricard,  p.  322  No.  329. 

<2)  Pothier,  Traité  des  Substitutions,  p.  500,  Octo.  £d. 
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against  him  be  delivered  up  to  him,  and  declared  noil  and 
void,  and  of  no  effect,  for  the  following  reasons  :  because  by 
law  it  is  necessary  to  assign  in  the  affidavit  for  said  Capias^ 
the  reasons  for  the  belief  that  the  Defendant  is  about  to  leave 
the  Province,  with  an  intent  to  defraud  the  Plaintiff,  and  the 
affidavit  in  this  cause  gives  no  reason  for  believing  that  the 
Defendant  had  such  intention,  nor  that  he  ever  was  required 
to  pay  the  amount  sued  for,  or  refused  to  settle  the  same  ; 
because  by  law  no  Writ  of  Capias  can  issue,  without  an 
affidavit  that  the  Defendant  is  immediately  about  to  leave 
the  Province,  with  intent  to  defraud  his  creditors  in  general, 
or  the  Plaintiff  in  particular  when  such  intention,  as  in  this 
case,  is  the  reason  assigned  for  the  Capias^  and  that  in  the 
affidavit  in  this  cause  no  such  allegation  is  made." 

Meredith,  Justice  :  I  deem  the  affidavit  upon  which  the 
Capias  has  issued  in  this  cause,  insufficient,  we  fiire  not, 
in  every  case  where  a  debtor  leaves  the  Province  without 
paying  his  debts,  to  presume  that  he  leaves  with  an  intent  to 
defraud  his  creditors,  he  may  be  leaving  for  the  purpose,  of 
obtaining  means  to  satisfy  them,  the  affidavit,  in  a  case  of  this 
description,  should  establish  facts  from  which  the  intention 
of  fraud  may  reasonably  be  presumed. 

Caroit,  Justice  :  By  the  statute  under  which  Writs  of 
Capias  ad  Respondendum  now  issue,  it  is  discretionary  with 
the  Judge  to  say  whether  the  affidavit  contains  sufficient  evi- 
dence of  a  fraudulent  intention  on  the  part  of  the  Defendant. 
From  the  facts  in  this  cause,  I  am  of  opinion  that  there  is 
enough  to  establish  a  fraudulent  intent  in  the  Defisndant. 
This  is  a  commercial  case,  and  the  discretionary  power 
vested  in  the  Court  ought  to  be  exercised  for  the  protection 
of  trade. 

Duval,  Justice  :  I  am  of  opinion  that  the  affidavit  is  suffi- 
cient The  Defendant  comes  to  this  country  upon  speculation, 
and  after  receiving  all  he  can  receive,  on  the  eve  of  his  depar- 
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tare  fiom  the  Province  he  refuses,  either  to  pay  for  the 
proper^  he  is  taking  with  him,  or  to  provide  for  the  payment 
of  the  debts  he  had  incmred.  Is  not  this  evidence  of  a  fraudu- 
lent intention  ?  The  trade  of  the  country  is  extending  in 
every  direction,  and  if  in  cases  of  this  description  creditors 
were  not  protected,  it  would  become  necessary  for  the  Legis- 
lature to  interfere,  and  to  afford  a  remedy  for  the  evil  that 
would  grow  out  of  this  want  of  protection,  else  strangers 
coming  to  a  Canadian  market  must  pay  cash  or  give  secu- 
rity for  the  due  fulfilment  of  their  contracts.  It  appears  to 
me,  therefore,  that  the  Court  is  putting  a  fair  and  just  inter- 
pretation on  the  statute,  by  saying  that  the  Legislature  has 
granted  the  remedy  exercised  by  a  creditor  against  a  stranger, 
who  has  no  property,  real  or  personal  in  this  country,  and  who 
is  immediately  about  to  leave,  without  any  certainty  of  his  ever 
returning,  and  without  security  for  the  payment  of  the  very 
goods  he  is  taking  away  to  continue  his  speculations  in  some 
other  part  of  the  world.  In  one  word,  either  the  Defendant 
has  the  pecuniary  means  of  paying,  or  he  has  not.  In  either 
case,  he  commits  a  fraud,  when  he  refuses  to  pay.  If  he  has 
the  money,  it  is  a  fraud  to  refuse  payment,  if  he  has  not,  he 
has  come  to  this  market  and  obtained  goods  under  a  promise 
to  pay,  which,  at  the  time,  he  knew  he  could  not  fulfil,  and 
he  cannot  now  be  allowed  to  leave  the  Province  without 
giving  the  security  requbred. 

Rule  discharged. 

Hoi«T  and  Invms,  for  Plaintiff. 
AiiUBYN,  for  Defendant. 
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Na»T6 


GOUR  SUPERIEURB.-^UEBEC. 
Prétsents:  Dwai.,  Msrxsith  et  Caron,  Juges. 

C  Trudklle  et  al Demandeurs^ 


vs. 


Rot  ]»it  Audt..«.. Défendeur. 


Jupe  :•— Qu'un  Tuteur,  poursuivi  eu 
ndditiM  4e  compte,  peut  plaider  qu'il 
a  rendu  cooDpte  avant  Paction*  renou- 
veler la  reddition  de  compte  en  Cour, 
et  conclsM  à  ce  que  ta  reddition  de 
compte  soit  déclarée  juste  et  fidèle,  et 
demander  let  frais  confie  le  Benuui- 
deur. 


Held:— That  a  Tutor,  sued  in  an 
action  to  acc(iunt,mav  plaid  that  be  has 
rendered  an  account  Wore  the  brinffiag 
of  the  action,  reneW  his  account  in  Court, 
and  conclude  that  his  said  accouat  be 
declared  good  and  valid,  and  the  Plaintiff 
condemned  to  costs. 


Jugement  rendu  le  6  Mai,  185S. 

L'action  était  en  reddition  de  compte  de  la  part  d'an 
mîneori  devenu  majeur,  contre  son  tuteur. 

A  cette  action  le  DèAndeur  plaida  qu'il  n'avait  jamais 
refusé  de  rendre  compte,  et  qu'en  effet  avant  l'institution  de 
cette  action,  il  avait  préparé  son  compte  de  tutelle,  appuyé 
de  pièces  justificatives,  et  l'avait  fait  signifier  à  son  pupille, 
avec  offre  de  lui  en  communiquer  les  pièces  justificatives,  et 
de  lui  en  payer  le  reliquat,  savoir,  £12  3  3^,  et  ce,  à  bourse 
déliée  et  deniers  découverts  ;  laquelle  reddition  de  compte 
il  renouvela  et  réitéra,  en  produisant  le  compte  en  Cour 
avec  les  pièces  justificatives,  comme  aussi  l'ofire  de  paiement 
du  reliquat  de  compte,  et  au  moyen  du  dépôt  de  £12  S  S\. 

Le  Défendeur  concluait  par  son  exception  à  ce  que  sa 
reddition  fut  déclarée  bonne  et  valable,  se»  offres  saffi&aates, 
et  à  ce  que  les  Demandeurs  fussent  oMdamnés  a«x  fiais 
de  copie  du  dit  compte,  de  la  signification  d'icelui,  et  aux 
dépens  de  l'action. 

A  cette  exception  les  Demandeurs  répondirent  en  droit, 
entre  autres  choses,  que  cette  reddition  extra  judiciaire,  allé- 
guée par  le  Défendeur,  n'empêchait  pas  les  Demandeurs  de 
lui  demander  une  reddition  de  compte  en  justice. 
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Après  une  audition  en  droit,  l'exception  fut  maintenue,  la 
Cour  décidant  qu'en  effet  le  pupille  peut  toujours  demander 
une  reddition  de  compte  en  justice,  mais  aussi  que  le 
Défendeur  peut  lui  plaider  qu'il  lui  a  ofiert  et  donné  une 
reddition  de  compte  avant  l'institution  de  l'action,  et  la 
renouveler  en  Cour  et  la  réitérer  en  la  produisant  de 
nouveau,  et  conclure  à  ce  qu'elle  soit  déclarée  bam^e  et 
valable  ;  et  que  si  de  fait  il  est  prouvé  que  cette  reddition 
avait  été  faite,  et  qu'elle  est  fidèle  et  correcte,  les  Deman- 
deurs devront  payer  les  frais,  comme  dans  toute  autre 
demande  où  des  ofires  avant  l'action  sont  prouvées  et 
réitérées. 

Meredith,  Justice  :  I  think  the  plea  in  this  cause  good. 
It  admits  the  Defendant's  accountability,  and  is  accompanied 
by  an  account,  which  the  Plaintiff  can  contest  if  he  thinks 
fit.  The  tender  of  an  account  before  the  institution  of  the  suit, 
is  alleged,  not  as  a  bar  to  the  action,  but  in  order  that  the 
Defendant  may  avoid  the  payment  of  costs,  which  he  con- 
tends have  been  unnecessarily  incurred.  In  this  case,  the 
question  does  not  arise,  as  to  whether  the  tender  of  an  extra- 
judicial account,  in  due  form,  and  accompanied  by  the  neces- 
sary vouchers,  can  be  pleaded  in  bar  to  an  action  en  reddition 
de  compte^  against  a  person  as  having  been  tutor.  I  may 
however  observe  that  a  pica  of  that  kind  was  held  bad  by 
the  Court  of  Queen's  Bench  at  Montreal  in  Legault  vs.  Neveu, 
about  1846,  and  the  Judgment  in  that  case  was  confirmed  in 
Appeal.  A  like  Judgment  was  rendered  by  the  Superior 
Court  at  Three-Rivers,  in  February,  1853,  in  the  case  No. 
347,  Olivier  et  vx.  vs.  Labarre. 

Oi^iVA,  pour  le  Demandeur. 
Tkssieb,  pour  le  Défendeur, 
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SUPERIOR  COURT.— QUEBEC. 

Before  DavAi*  and  Meredith,  Justices. 

C  Cooper, Plaintiffy 

No.  61.  <  vs. 

(  McDouGALL, Defendant. 


Held  :— That  a  minor  cannot  be  im- 
pleaded in  his  own  name  for  necetsaries 
for  which  he  is  liable  ;  the  action  must 
be  brought  against  his  tator. 


Jugé  :— Qu'un  mineur  ne  peut  6tre 
poursuivi  en  son  propre  nom  oour  dei 
objets  de  nécessité  pour  lesquels  il  est 
responsable  ;  l'action  doit  fttre  dirigée 
contre  son  tuteur. 


Judgment  rendered  the  31st  May,  1854. 

This  was  an  action  to  recover  the  price  of  certain  clothing 
furnished  by  the  Plaintiff  to  the  Defendant  which  was 
admitted  to  be  suitable  to  his  estate  and  degree,  and  therefore 
necessaries  for  which  he  was  liable. 

To  this  action  the  Defendant  filed  a  temporary  plea  of 
exception,  in  which  it  was  alleged  that  when  the  action  was 
brought  he  w^^s  a  minor  under  the  age  of  twenty-one  years. 

Vannotous,  for  Defendant  :  The  only  point  which  the 
Defendant  has  to  sustain,  and  upon  which  alone  he  rests  his 
expectation  of  defeating  this  action,  is,  that  the  Defendant, 
not  being  of  the  full  age  of  twenty-one  years,  cannot  be 
impleaded  to  answer  the  Plaintiff.  He  has  no  standi  in 
judidoy  and  cannot,  therefore,  make  defence.  Doubtless  the 
right  of  the  Plaintiff  can  be  enforced  against  the  minor,  but 
the  action  should  be  directed  against  the  tutor.  (1) 

Judgment  maintaining  the  plea  and  dismissing  the  action 
sauf  à  se  pourvoir, 

Baiixaroé,  for  Plaintiff. 

Stuart  and  Vannovous,  for^Defendant. 


(1)  1  Pigeau,  pp.  60-81. 
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COUR  SUPERIEURE— QUEBEC. 
Présents  :  Bowen,  Juge-en-Chef,  et  Duval,  Juge. 

!  Aubin  dit  Mign ault, Demandeur. 
vs. 
L1SLOI8) 


Jugé  i-'Qu'il  n'est  fias  loisible  au 
Dé/endeiir,  dans  une  action  en  reddition 
de  compte,  de  plaider  qu'il  se  reconnail 
tenu  de  rendre  compte,  qu'en  effet  il 
rend  comp  te,  par  lequel  il  se  reconnaît 
reliqnataire  d'une  certaine  somme  pour 
laquelle  il  confesse  jugement. 

La  Cour,  pendant  l'instance,  n'ordon- 
nera pas  9u  Défendeur  de  payer  au  De- 
maudeur  la  somme  ainsi  reconnue  due 
par  tel  Défendeur. 


Défendeur. 

Held  :— -That  it  is  not  competent  to  a 
Defendant,  in  an  action  to  account,  to 
plead  that  he  acknowledges  himself 
bound  to  render  an  account,  that  he 
therefore  renders  such  account,  by 
which  he  acknowledges  to  owe  a 
certain  balance  for  which  he  coufessM 
judgment. 

The  Court,  pending  the  action,  will 
not  order  the  Defendant  to  pay  to  the 
Plaintiff  the  balance  acknowledged  to 
be  due  to  him  by  the  Defendant 


Jugement  rendu  le  20  Mars,  1854. 

Action  en  reddition  de  compte. 

Il  était  allégué  par  la  déclaration  que  le  Demandeur  et  le 
Défendeur  étaient  propriétaires,  chacun  pour  moitié,  d'une 
certaine  Goélette  ;  qu'ils  s'étaient  associés  pour  naviguer  la 
dite  Goélette  ;  que  par  l'acte  de  société  le  Défendeur  devait 
conduire  la  Goélette  et  rendre  compte  de  ses  opérations  à 
chaque  voyage,  ainsi  qu'un  compte  général  à  l'expiration  de 
chaque  saison  de  navigation,  et  que  le  profit  net,  restant  lors 
du  règlement  à  chaque  voyage,  serait  partagé  par  égales  parts 
entre  le  Demandeur  et  le  Défendeur. 

II  était  ensuite  allégué  que  le  Défendeur  avait  navigué  la 
Goélette  jusqu'à  la  clôture  de  la  navigation  de  1853,  mais 
qu'il  avait,  quoique  de  ce  souvent  requis,  négligé  et  refusé  de 
rendre  compte  au  Demandeur,  ainsi  qu'il  en  était  tenu  par 
le  dit  acte  de  société. 

Par  exception  péremptoîre  en  droit  perpétuelle  le  Défen- 
deur plaida  qu'il  avait  rendu  compte  à  chaque  voyage  ;  qu'il 
se  reconnaissait  tenu  de  rendre  un  compte  général  à  la 
15 
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dôtme  de  la  navigatioin,  et  qu'en  effet  il  rendait  compte 
appuyé  de  pièces  justificatives,  par  lequel  compte  il  se  recon- 
naissait reliquataiie  envers  le  Demandeur  de  la  somme  de 
£16  16  4,  pour  laquelle  il  confessait  jugement. 

Le  Défendeur  par  son  exception  concluait  à  ce  que  le 
compte  fourni  par  lui  fut  confirmé  et  homologué,  et  que 
jugement  fut  rendu  en  faveur  du  Demandeur  pour  la  dite 
somme  de  £16  16  4,  reliquat  du  dit  compte,  avec  intérêts  et 
dépens,  et  que  le  surplus  de  la  demande  fut  rejette  avec 
dépens  contre  le  Demandeur  dans  le  cas  de  contestation. 

Par  une  réponse  en  droit  à  cette  exception  le  Demandeur 
prétendit  que  cette  exception  n'était  pas  une  réponse  à 
l'action,  qu'elle  était  défectueuse  en  loi,  et  n'étfdt  autre  chose 
qu'un  préambule  au  compte  fourni  par  le  Défendeur. 

La  Cour  maintint  cette  réponse  en  droit,  et  débouta  cette 
exception  du  Défendeur. 

Plus  tard,  le  Demandeur  fit  motion  pour  contraindre  le 
Défendeur  à  payer  d'abord  la  dite  somme  de  £16  16  4,  pour 
laquelle  le  dit  Défendeur  se  reconnaissait  reliquataire. 

Le  Demandeur  appuya  cette  demande  en  disant  que  cela 
se  pratiquait  de  même  en  France,  où,  si  après  l'ordre  de 
payer  donné,  le  Défendeur  négligeait  de  s'y  conformer  le 
Demandeur  obtenait  une  sentence,  et  le  Défendeur  était 
contraint  par  les  voies  ordinaires.  (1) 

La  Cour  refusa  d'obtempérer  à  cette  demande,  et  renvoya 
l'application  du  Demandeur. 
Casault  et  Lanolois,  pour  le  Demandeur. 
Gautribb  et  Lkmisux,  pour  le  Défendeur. 

(1)  2  figean  48:— Ord.  1667,  Tit  29,  Art  7:^1  Bornier  254. 
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COUR  SUPERIEURE— QUEBEC. 
Présents  :  Bowen,  Juge-en-Chef,  Duval  et  Meredith,  Juges. 
Dupuis • Demandeur'^ 


N0.IIS8. 


vs. 


BouROAGSs • Défendeur^ 

et 

BOURDAOES ••.••••••.••••••  OppOSOfU. 


Jugé  : — Qae  6i  un  Demaiidetir  a,  par 
sa  faute  ou  uégligence,  lait  saisir  un 
immeuble  sous  une  description  in- 
exacte, le  saisi I  intéreseé  «L  ce  que 
cette  description  soit  correctei  peut 
demander  la  nullité  de  la  saisie  avec 
dépens  contre  le  saisissant. 


Held  :~That  if  a  Pkintiff  bas,  by  fais 
own  fault  or  neglect,  caused  an  im- 
moveable property  to  be  seized  under 
au  inaccurate  description»  the  partr 
seized,  having  an  interest  that  sucn 
description  be  correct,  may  demand 
the  nullity  of  such  seizuie  with  costs 
against  such  Plaintiff. 


Jugement  rendu  le  15  Décembre,    1853. 

Le  Demandeur  avait  fait  saisir  les*  immeubles  du  Défen- 
deur, et  entre  autres  biens,  un  immeuble  baillé  par  le 
Demandeur  au  Défendeur,  à  titre  de  bail  emphytéotique^ 
Dans  la  citation  de  ce  bail  emphytéotique  étaient  omises 
plusieurs  clauses  importantes  stipulées  en  faveur  du  Défen- 
deur. Prétendant  que  ces  omissions  devaient  lui  causer  un 
notable  préjudice,  en  ce  que  le  bail  emphytéotique  paraissait 
moins  avantageux  qu'il  ne  Pétait  de  fait,  le  Défendeur 
demanda  la  nullité  de  la  saisie  de  ce  bail,  au  moyen  d'une 
Opposition  afin  d'annuler,  qui  fut  contestée  par  le  Demandeur 
au  moyen  d'une  défense  au  fonds  en  fait. 

Lors  de  la  preuve,  il  fut  constaté  que  l'annonce  du  Shérif, 
faisant  mention  des  principales  conditions  de  ce  bail,  ne  les 
contenait  point  toutes,  et  que  notamment  l'on  y  avait  omis 
un  certain  passage  qu'avait  le  Défendeur  sur  l'héritage  du 
Demandeur.  Cette  annonce  ne  faisait  aucune  référence 
à  une  copie  du  bail,  qui,  suivant  la  pratique,  aurait  dû  être 
déposée  au  bureau  du  Shérif.  Parties  ouïes,  la  Cour 
déclare  nulle  la  saisie  du  bail. 

DuvAL,  Juge  :  La  pratique  suivie  dans  ce  district  quant  à 

la  saisie  des  immeubles  est  extrêmement  vicieuse.    Il  n'est 
15» 
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pris  aucune  précaution  qui  puisse  garantir  l'exactitude  de  U 
désignation  des  immeubles  saisis.  Cette  désignation  est 
quelquefois  fournie  par  le  saisissant,  quelquefois  par  un 
huissier  qui  n'a  jamais  vu  les  lieux.  Si  la  désignation  eut 
été  demandée  au  Défendeur,  les  frais  de  l'Opposition  afin 
d'annuler  n'auraient  point  été  accordés  contre  le  Demandeur. 
Dans  le  district  de  Montréal  et  celui  des  Trois-Rivières,  il 
est  d'usage  de  faire  dresser  un  procès-verbal  des  lieux  par  un 
huissier  qui  se  rend  sur  les  immeubles  à  saisir  ;  et  c'est  la 
procédure  indiquée  par  les  auteurs.  (1)  Dans  le  cas  actuel, 
la  description  de  l'immeuble  saisi  est  indubitablement 
inexacte  ;  et  le  Défendeur,  sans  aucun  doute,  a  intérêt  à 
faire  rectifier  cette  inexactitude,  il  a  donc  eu  raison  de 
demander  la  nullité  de  la  saisie,  qui  doit  être  prononcée  avec 
dépens  contre  le  Demandeur,  attendu  qu'il  a  contesté  l'Oppo- 
sition du  Défendeur. 

Bossé,  pour  le  Demandeur. 

Chauysau  et  Casorain,  pour  l'Opposant. 


SUPERIOR  COURT.— QUEBEC. 
Before  Dur  al  and  Meredith,  Justices. 


No.  402. 


C  Welling  • 


vs. 


Parant . 


.  Plaintiff, 
.  Defendant. 


Held  :— That  a  Notary  or  the  Notaries 
who  have  received,  or  the  UmoiM  ins- 
trumerUaires  who  have  witnessed  the 
execution  of  a  will  or  other  authentic 
instrument,  are  competent  witnesses 
upon  a  proceeding  upon  an  Inscription 
de  faux  impugning  the  validity  of  such 
will  or  other  authentic  instrument. 


Jug6  : — Qu'un  Notaire  ou  des  No- 
taires qui  ont  reçu,  ou  les  témoins  ins- 
trumentaires  qui  étaient  présents  lora 
de  l'exécution  d'un  testament  ou  autre 
acte  authentique,  sont  témoins  compé- 
tents sur  une  Inscription  de  faux 
attaquant  la  validité  de  tel  testament 
ou  autie  acte  authentique. 


Judgment  rendered  the  6th  May,  1854. 

This  was  an  action  en  pétition  (Phéréditéj  brought  by  the 
Plaintiff,  claiming  a  portion  of  the  estate  of  the  late  Rose 
Judith  Déluge  as  her  heir. 


(1)1  Pigeav*  p.  722  i-^De  Héricourt,  Vente  des  Immeubles,  p.  143,  s»  III. 
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To  this  action  the  Defendant  pleaded  that  he  was  in  pos 
session  of  the  estate  of  the  said  Déluga,  under  and  in  vir- 
tue of  her  last  will  and  testament  executed  before  Panet 
and  another,  notaries,  at  Quebec,  the  20th  December,  1851, 
by  which  he,  the  Defendant,  had  been  appointed  her  executor. 

The  PlaintilT  impugned  the  validity  of  the  will  in  question 
by  an  Inscription  de  fauXy  upon  the  ground  1st.  That  the 
testatrix  at  the  time  of  the  making  of  the  pretended  will 
was  non  compos  meniis. — ^2dly.  That  the  will,  as  falsely 
alleged  therein,  was  not  made  at  the  domicile  of  the  testatrix, 
but  at  the  office  of  the  notary  by  whom  it  was  purported 
to  have  been  received  ;  Srdly.  That  the  said  will  had  not, 
as  alleged  therein,  been  dictated  to  the  notary  by  the  testatrix, 
but  that  it  had  been  suggested  to  her,  by  being  first  drawn  up 
by  interested  parties. 

Issue  having  been  joined  upon  the  Inscription  defauz^  the 
cause  was  inscribed  upon  the  Enquêtes^  The  Plaintiff  pro- 
duced as  a  witness  the  notary  who  had  executed  the  will,  the 
validity  of  which  was  impugned,  in  order  to  prove  his  moyens 
defauz. 

The  Defendant  resisted  the  examination  of  this  officer,  and 
the  question  of  the  competency  of  the  notary  having  been 
submitted  to  Bowen,  Chief  Justice,  it  was  held  by  him  that 
the  notary,  who  had  received  the  will,  was  a  competent  witness 
upon  the  trial  of  the  Inscription  defauz  in  relation  to  the  will. 

The  Defendant  appealed  from  this  decision  to  the  Court. 

BAnLLARGÉ,  for  Defendant  :  The  question  submitted  to  the 
Court  is  one  of  the  very  highest  importance.  It  may  be  stated 
as  follows  :  Can  the  notary  who  has  executed  a  will  be  a 
witness  upon  the  trial  of  an  Inscription  dejauz  by  which  the 
validity  of  such  will  is  questioned  ?  When  this  question  was 
submitted  to  the  Chief  Justice,  and  decided  by  him  in  the 
aflbmative,  he  cited  a  number  of  authorities  (1)  which  had 

^  OyNo.  96,  Vachon  ▼§.  Jtcqiiei,  B.  R.  Q.,  Judgment 20th  February,  1828  :— 
d  TooUier,  382  :— SerpilloD,  Code  da  Faux,  p.  m 
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been  collected  by  the  late  Chief  Justice  Sewbll.  An  atten- 
tive examination  of  these  authorities  will  lead  one  to  the 
conclusion,  that  under  the  old  french  law  it  was  not  competent 
to  a  party  to  examine  the  notary  in  cases  analogous  to  the 
one  now  submitted  to  the  consideration  of  the  Court  ;  that 
by  the  rule  established  by  the  Code  Napoléon,  this  may  be 
done,  but  the  rule  thus  established  is  of  no  value  in  so  far  as 
we  are  concerned,  and  we  are  bound  by  the  rules  of  the  old 
french  system  such  as  it  prevailed  in  France  previously  to  ' 
the  promulgation  of  the  Code.  (1) 

But  the  Counsel  on  the  other  side  will  cite  the  case  of 
Routier  vs.  Robitaille,  (2)  and  it  will  be  pretended  that  this 
case  goes  to  show  that  the  notaries  were  examined,  and  that 
the  doctrine  held  in  that  case  only  went  the  length  of  saying, 
as  appears  by  the  marginal  abstract,  that  "  a  notary  cannot 
be  compelledy  upon  an  Inscription  defaax  to  give  evidence 
touching  the  validity  of  any  instrument  executed  before  him," 
from  which  it  will  be  inferred  that  although  a  notary  cannot 
be  compelled  to  give  evidence  he  is  acompetent  witness  if  he 
will  give  evidence  ;  but  the  case  is  incorrectly  reported,  and 
although  by  the  Judgment  rendered  in  that  case  the  Judgment 
of  the  Court  below  which  had  rejected  the  Inscription  de 
faux  was  aflSrmed,  nevertheless,  the  Court  held  the  notary 
incompetent  and  inadmissible  as  a  witness.  (3) 

(1)  2  Carré,  p.  42S,  No.  926  :— 5  Dalloz,  Supplément  :— Nouv,  Denisart  vbo. 
Faux  Principal,  pp.  473-474.475  :— 17  Rep.  vbo.  Témoin,  p.  60  :— 15  Merlin, 
Questions  de  Droit  vbo.  Témoins  Instrumentaires  p.  246  : — 33  Merlin,  Réper- 
toire, pp.  73-74  : — Danty,  p.  49  :— Stuart's  Reports,  p.  440  : — Serpillon,  Code 
du  Fans,  pp.  4dO  à  485. 

(2)  StuaK's  Reports,  p.  440. 

(3)  The  Judgment  in  the  case  of  Routier  and  Robitaille,  which  was  rendered 
in  November  term,  1830,  is  as  follows  :  *^  The  Court,  having  heard  the  parties 
by  their  Counsel,  and  rejecting  the  testimony  of  Jean  Joseph  Reny  and  John 
Wabh,  witnesses  examined  in  the  Court  below,  as  incompetent  and  inadmissible, 
they  being  the  public  notaries,  by  and  before  whom,  in  their  official  capacity,  the 
last  will  and  testament  ol  the  late  François  Bonneville  was  received,  made  and 
exeeuted,  hy  reason  whereof  they  were  not  bound,  nor  could  they  by  law  be 
admitted,  to  give  evidence  on  the  matters  in  contest  between  the  parties,  confirms 
the  Judgment  of  the  Court  bel6w  of  the  twentieth  of  October,  one  thousand  eight 
hundred  and  twenty-nine,  &c." 
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Gautbisr,  on  the  same  side  :  I  riiall  endeavour  to  esta- 
Ukh  two  propositions — Ist.  That  witneesee  to  the  exectitioit 
ot  anthentic  instramentd  cannot  be  heard  in  evidence,  in  pro- 
ceedings impngning  the  validity  of  such  instraments  ;  Sndly. 
That  if  such  witnesses  may  be  so  heigrd,  they  can  only  be 
examined  after  other  witnesses  have  been  heard  to  the  same 
effect. 

With  respect  to  these  propositions  it  will  be  fonnd  that  the 
writers  upon  the  subject,  who  have  held  that  such  witnesses 
cannot  be  examined  are  both  numerous  and  respectable, 
some  go  the  whole  length  of  saying  that  the  witnesses  to 
authentic  instruments  cannot  be  heard  at  all,  others  qualify 
this  by  laying  it  down  that  parties  impugning  authentic 
documents  must,  before  they  examine  the  témoins  instrument 
ttdreSy  adduce  other  evidence.  (1) 

And  the  rule  must  be  so,  for  if  it  were  otherwise,  the  fortunes 
of  individuals  would  be  at  the  mercy  of  two  or  three  dishonest 
witnesses,  and  the  last  will  and  intention  of  a  dying  man,  held 
insomuch  reverence,  frustrated  and  set  at  nought. 

The  cases  cited  as  having  been  decided  from  1805  to  1820, 
if  decided  as  it  is  pretended,  have  all  been  overruled  by  the 
case  of  Routier  and  Robitaille  refesed  toby  the  Connsel  who 
preceded  me. 

Stuart,  A.  for  Plaintiff  :  A  large  portion  of  the  authorities 
cited  on  the  other  side  are  inapplicable  to  our  system,  inas- 
much as  these  authorities  are  taken  from  the  Criminal  Law 
of  France,  no  part  of  winch  has  ever  been  introduced  into 
this  country,  or  has  ever  been  the  law  of  the  land  since  the 
conquest.  Such  being  the  case,  I  get  rid  at  once  of  those 
a^thorities  which  appear  most  formidable  to  the  position 

(1)  8  Nouv.  D«i.  vbo.  Faux  Principal,  pp.  472  to  476  :— 17  Rep.  de  Jurisp. 
▼bo.  TémoiM,  p.  60  :— Danty.  p.  49  :— Domat  lir.  3,  aec.  2,  No.  7,  p.  245  :-. 
SerpUlon,  p.  430  :--9  D'Agueaseau,  p.  122  :— 16  Merlin,  vbo.  Wmom  Iiiatru- 
mentaiie,  p.  246  :«-33  Merlm,  Rep.  pp.  7d.74. 
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which  the  Plaintiff  assumes,  namely  :  ^Tbat  the  notary  or  the 
notaries  who  have  received,  or  the  témoins  insirumentaires 
who  have  witnessed  the  execution  of  a  will  or  other  authen- 
tic instrument,  are  competent  witnesses  upon  a  proceeding 
upon  an  Inscription  de  faux  impugning  the  validity  of  such 
will  or  other  authentic  instrument."  (1) 

In  France  the  proceeding  known  as  the  Faux  Principal 
was  the  criminal  proceeding,  the  Faux  IncidefU  was  that 
incidental  proceeding,  in  a  civil  suit,  by  which  the  validity  of 
a  will  or  of  any  other  authentic  document  was  sought  to  be 
impugned.  Now,  in  France,  under  the  Criminal  proceeding, 
or  Faux  Principal^  the  notary  could  be  interrogated  and  his 
answers  in  that  proceedlag  formed  a  part  of  the  proceedings 
upon  the  Faux  Incident  or  civil  proceedings,  and,  therefore, 
the  evidence  of  the  Notary  in  France,  was  admitted  and 
formed  a  part  of  the  proof  in  the  civil  suit. 

It  is  manifest  that  imder  our  system  we  have  not  the  same 
means  of  getting  at  the  evidence  of  the  Notary,  but  will  the 
Courts  here  for  that  reason  exclude  his  testimony  altogether. 
If  such  were  the  case,  the  fortunes  of  individuals  would  be 
completely  at  the  mercy  of  a  few  dishonest  persons,  and  such 
a  rale  would  be  productive  of  such  consequences,  and  of  such 
a  state  of  things,  as  immediately  to  call  forth  the  interference 
of  the  Legislature  of  the  country. 

The  counsel  who  spoke  last  in  maintaining  his  first  propo- 
sition referred  with  great  confidence  to  the  argument  of 
Seguier  in  a  case  reported  in  the  Nouveau  Denisart  (8) 

(1)  iyAgiies»eau,  Vol.  8  pp.  172,  173  :— Vol.  4  pp.  187, 
pp.  lie,  124  :~Vol.  4  p.  185  in  point  i—Seruillon,  Code  dir  ] 
428: — 8  L.  C.  Dén.,  p.  514  vbo.  Faux  Incident,  sec  15, 
p.  505,  col.  2:— ProQX  vs.  Prouz,  B.  R.  Q,  1820,  No.  106  :— Vachon  rs.  Jacques, 
£.  R.  Q.,  1828,  No.  96  :— Robitaille  vs.  Routier,  B.  R.  Q.,  1829,  No.  1201  i— 
Bacquetaod  Demen  in  Appeal,  1805,  and  B.R.  Q.,  :—Reuter  and  May  in 
Appeal,  1820  :— N.  Rep.  vbo.  Témoin  Instrnmentaire,  sec.  2,  No.  7,  and  authori- 
ties their  cited  by  the  Cour  de  Cassation  :— 6  Toullier,  p.  382,  No.  412  :— 9  Toui- 
ller, pp.  116  to  120  and  pp.  477  to  496,  which  will  be  found  conclusive,  p.  487  : — 
10  Merlin,  Rep.  p.  25  :— 11  Delvincourt,  p.  624.  \ 

(2)  8  Nouv.  benisart  vbo.  Faux  Principal,  §  22.  pp.  472, 473, 474. 


188:— Vol.  9 

Faux,  pp.  202, 

No.  11  :— IWa. 
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Bat  the  rule  laid  down  by  Seguier  has,  after  discussion  in 
both  countries,  been  rejected  as  unsound  and  set  aside  ;  (S) 
upon  reference  to  the  authorities  cited  the  Court  will  find 
there  is  no  article  of  the  Code  which  affects  the  rule  of  law 
as  it  obtained  in  France  previous  to  the  Code,  nor  is  there  any 
article  which  directly  authorises  the  examination  of  the  notary 
who  executes,  or  of  the  témoins  instrumentazres  who  witness 
an  authentic  instrument,  and  yet  the  authorities  referred  to, 
and  more  particularly  Toullier,  are  clear  upon  the  subject. 

But  says  the  counsel  who  spoke  last,  and  this  is  the  second 
position  he  assumes,  you  cannot  examine  notaries,  or  témoins 
instrumentaires,  until  after  you  have  examined  other  wit- 
nesses whose  evidence  would  go  to  corroborate  the  testimony 
of  the  notaries,  or  témoins  instrumentatres.  This,  I  take  it, 
means  that  unless  other  witnesses  are  examined,  in  corrobo- 
ration of  the  evidence  of  these  witnesses  which  go  to  disprove 
their  own  acts,  no  sufficient  credibility  could  attach  to  their 
evidence  to  destroy  the  instrument  impugned,  but  how  can 
the  Court  test  the  credibility  of  witnesses  before  such  wit- 
nesses are  examined,  there  are  various  ways  of  ascertaining 
if  they  are^^redible  or  otherwise,  and  it  would  be  an  easy 
matter  to  suppose  a  case  where  an  authentic  instrument 
might  be  set  aside  upon  the  evidence  only  of  the  notaries 
who  had  executed  it,  or  the  parties  who  had  been  witnesses 
to  such  execution  ;  but  supposing  the  position  taken  to  be 
tenable,  I  contend  that  my  adversary  cannot  dictate  to  me 
how  I  shall  proceed  with  my  proof  ;  he  cannot  say,  you  shall 
first  examine  this  witness  before  you  examine  such  another 
witness — there  is  no  rule  of  evidence  obliging  the  Plaintiff  to 
such  a  course. 


(3)  9  Toullier,  447,  No.  300  et  seq  :— Bonnier,  Tr.  dea  Preuvei,  No.  655,  p. 
565  :— 2PkiUip«Evid.  367,  Ed.  1849  :— 1  Black  Rep,  366,  Lowe  v».  Jolifle:-- 
7T.  R  pp.  604,  611,  Jordaine  vs.  Lashbrooke  :— 6  East  195  :^1  Veaaeyfr 
Beuii#,  208  :-4  Taunt.  464  :— I  T.  R.  196,  Walton  v^  SbeUer  :— 2  Carré, 
Pro.  Civ:  p.  428,  Quest  926.  J  ^  » 
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DnvAL,  Jnge  :  La  question  à  décider  est  de  savoir  si  un 
notaire  peut  être  entendu  comme  témoin  sur  l'Indc^ption  de 
faux  contre  un  testament  quUl  a  reçu  lui-même  ?  Nous  n'iié- 
sitons  pas  à  dire  que  le  fait  d'avoir  reçu  le  testament  affecte 
le  degré  de  crédibilité  à  accorder  au  notaire  instrumentaire 
entendu  comme  témoin,  mais  ne  le  rend  pas  témoin  incom- 
pétent. C'est  la  règle  du  Droit  Français,  qui  admettait  le 
témoignage  des  notaires  instrumentaires,  corroboré  par 
d'autres  témoignages.  M.  Touiller,  (1)  dit  a  ce  sujet  :  ^^Voici 
donc  le  principe  général  suivi  sous  l'ancienne  jurisprudence  :" 

^^  Toutes  lesfois  qu'un  acte  est  attaqué  par  la  voie  du  faux 
incident,  ou  du  faux  principal,  il  est  nécessaire  d'entendre 
les  depositions  ou  les  interrogatoires  des  témoins  instrumen- 
taires  et  du  notaire,  pour  tirer  de  leur  témoignage  des  lumières 
sur  l'existence  ou  la  non  existence  du  délit." 

"  Mais  leur  témoignage  ne  suffit  pas  seul  pour  faire  dé- 
clarer Pacte  faux.  Il  ne  suffit  pas  que  les  témoins  et  même  le 
notaire,  se  reconnaissent  faussaires  ;  il  faut  qu'ils  en  soient 
convaincus,  c'est-à-dire,  que  les  preuves  distinctes  de 
leur  propre  témoignage  se  réunissent  à  leur  aveu,  et  que 
leur  confession  complette  une  preuve  qu'elle  ne  peut  jamais 
faire  seule,  même  lorsque  leurs  témoignages  sont  una- 
nimes." (2) 

Et  la  loi  doit  être  ainsi  ;  car  autrement,  il  serait  au  pou- 
voir de  deux  notaires  malhonnêtes  de  s'entendre  ensemble 
pour  faire  le  testament  de  qui  que  ce  soit,  sans  qu'il  fut 
jamais  au  pouvoir  des  intéressés  de  les  confronter,  et  de  leur 
demander  aucune  explication.  La  raison  d'objecter  à  cette 
preuve,  est  que  c'est  forcer  un  témoin  d'avouer  sa  propre 
turpitude:  Il  est  des  cas  où  le  témoin  pourrait  refuser  de. 

(1)  9  Ta»ilUer,  p.  487. 

(2)  9  D'Aguaiaeaa»  pp.  116,  120  :--SerpiHon,  Code  du  Faux,  p.  428  et  mûr., 
et  les  autorités  qu'il  cite  : — Merlin,  Quêtons  de  Droit  Tbo.  Ttewin,  §3 2 — 
Nouveau  Bépeitoire  vbo,  Téoaoin  Inftrumentaire,  §  2,  No.  7,  et  lea  autoiitéa 
qu'il  cite,  lurtout  Parrèt  de  la  Cour  de  Cassation,  du  1er.  ATril,  180S. 
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lépoadie  à  certaines  questions  tendant  à  l'incriminer  :  mais 
aussi  il  est  une  foule  d'éclaircissements  et  d'explications  que 
le  notaire  pourrait  donner,  sans  avoir  à  rougir  de  quoi  que  ce 
soit,  comme  serait  le  cas  d'une  fausse  personnifidation  d'un 
testateur.  On  ne  peut  pas  concevoir  qu'un  notaire  pût  être 
induit  à  détruire  par  son  témoignage  un  testament  qu'il  aurait 
reçu  en  se  couvrant  lui-même  d'opprobre.  Dès  1808,  dans 
l'ancienne  Cour  du  Banc  du  Roi,  l'on  jugeait  comme 
nous  le  faisons  aujourd'hui,  et  son  honneur  le  juge-en-chef 
Sbwell  a  jugé  itérativement  la  question  dans  ce  sens.  Dans 
IstJannan  on  Wills,  on  voit  que  la  loi  en  Angleterre  a  été 
modifiée  de  manière  à  étendre  la  preuve  dans  des  cas 
analogues. 

Nous  maintenons  la  décision  de  son  honneur  le  juge-en- 
chef,  (Bowen)  permettant  l'audition  du  notaire  instrumen- 
taire. 

Rule  discharged. 

Stttakt   and  Vannovous,  for  Plaintiff. 
Baillargé,  for  Defendant. 
Gauthier,  Counsel. 


l^X»^^^«^^^>^^»»fc>WM^>^»V^»^^^^'W^»V^»»^^« 


SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Mondelet,  Justices. 

(  Morris  ef  a/ Plaintiffs. 

No.  1996.  ]  vs. 

(Unwmet  ux Défendants. 


Jugé:— Xîu'un  état  fourni  par  une 
Banque  à  une  personne,  des  deniers  par 
elle  déposés,  fait  preuve  contre  la 
Banque,  s'il  n'appert  d'erreur. 


HeM:--That  a  written  statement 
furnished  by  a  Bank  to  a  depositor,  of 
bis  account  with  the  Bank,  will  be  taken 
as  evidence  against  the  Bank,  where 
there  is  no  evidence  to  show  err<ir. 


Judgment  rendered  the  4th  February,  1851. 

Action  by  the  Provident  and  Savings  Bank  on  an  obliga- 
tion for  £1200,  dated  January,  1846. 
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The  Defendants  pleaded  1st.  that  they  weie  not  indebted  ; 
2dly.  payment. 

The  Bank  filed  b,  retraxit  reducing  their  claim  to  £1143 
7  6,  currency. 

The  only  paper  filed  by  the  Defendants,  and  on  which  they 
alone  relied  to  support  their  pleas,  was  a  statement  furnished 
from  the  books  of  the  Bank,  in  which  certain  credits  were 
given  them.  The  chief  difficulty  arose  as  to  a  sum  of  £278  7 1 
contained  in  this  statement,  which  sum  the  Bcmk  refused  to 
acknowledge,  alleging  the  entry  to  have  been  an  error,  and 
that  it  was  made  in  contemplation  of  a  transfer  of  a  like 
sum  by  a  third  party,  which  transfer  never  took  place. 

The  only  evidence  on  this  point  was  that  given  by  the 
actuary  of  the  Bank,  who,  however,  did  not  speak  from  per- 
sonal knowledge,  but  from  the  Bank  books,  and  from 
inspection  of  an  incomplete  Notarial  Act  having  reference,  as 
he  believed,  to  this  transfer.  This  witness  deposed  that  he 
furnished  the  statement  filed  by  the  Defendants,  which  he 
copied  from  the  books  of  the  Bank,  and  under  which  be  wrote 
at  the  time  the  words  ^^  subject  to  adjustment,"  and  also 
marked  the  disputed  item  with  an  asterisk,  as  he  had  reason 
to  believe  it  was  an  error. 

The  Court  considered  that  on  this  point  there  was  pnJBu2 
facie  evidence  against  the  Bank,  and  that  as  they  had  failed 
to  produce  evidence  to  show  error,  their  own  acknowledge- 
ment must  be  taken  against  them. 

Judgment  for  the  amount  claimed,  less  £278  8  1. 

Ckoss,  for  Plaintiffs.  , 

Driscoll,  Q  C,  for  Defendants. 
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QUEEN'S  BENCH, 

ApPXAIi     SIDK. 


DISTRICT  OF  MONTREAL. 


Before  Rolland,  Panst,  Atlwin  and  Mjcr£dith,  Justices. 

RusssL,  {one  of  Défis,  in  the  Court  below,) 

Appellant, 
and 
Fisher,  (Plaintiff  in  the  Court  below,) 

Respondent. 


Held  :— That  the  English  Statute  of 
limitations  was  never  in  force  in  Lower 
Canada,  and  that  the  Provincial  Statute 
of  Canada,  passed  in  the  10th  and  11th 
Yict.  c.  11,  has  no  retroactive  effect. 


Jugé  :— Qoe  le  Statut  des  limitations 
d'Angleterre  n'a  jamais  été  en  force  ici, 
et  que  le  Statut  Provincial  du  Canada, 
10  et  1 1  Vict  c.  11,  n'a  pas  d'effet  ré« 
troactif. 


Judgment  rendered  llth  March,  1854. 

The  Respondent  sued  the  Appellant  and  one  John  Mac- 
kenzie in  July,  1851,  for  recovery  back  of  the  amount  of  a 
double  emploi  in  an  account  rendered  in  May,  1884,  and  also 
for  recovery  of  monies  paid  to  the  Defendants'  use  and  lent 
them  by  the  Respondent,  with  interest  from  dates  of  advances. 
Mention  of  these  last  monies  is  made  as  follows  in  the  Plain- 
tilPs  declaration  :  "  The  transactions  between  the  Plaintiff 
^*  and  Defendants  in  1835,  were  such,  that  the  Defendants 
**  wanting  money,  he  (the  Plaintiff)  gave  them,  firstly,  his  note 
<^  dated  7th  May,  1835,  at  3  months  for  £400,  and  afterwards 
^*  accepted  their  two  drafts  upon  him,  dated  Quebec,  1 1th 
^^  June,  1835,  at  6  months,  one  for  £137  3  lOj^,  and  the  other 
^^  for  £44  ;  and  afterwards  accepted  their  draft  upon  him, 
^'  dated  Montreal,  14th  July,  1835,  for  £500,  and  their  other 
'^  draft  upon  him  dated,  17th  August,  1835,  for  £450  ;  all  the 
^^  said  drafts  and  said  notes  herewith  produced  having  been 
"  paid  by  the  Plaintiff,  to  wit,  for  the  Defendants'  accommo- 
^^  dation  and  at  the  request,  and  by  way  of  advance  to  the 
**  Defendants,  to  whom  the  Plaintiff  owed  nothing  at  the 
^'  dates  of  the  said  acceptances  or  of  payment  thereof." 

The  Appellant  filed  among  other  pleas  : 


238 

First.  A  plea  cxf  prescription,  or  the  limitation  of  the  right 
of  action  to  six  years  in  commercial  matters. 

Second.  To  the  Plaintiffs  action  in  so  far  as  resting  on  the 
fiote  and  acceptances  of  bills,  prescription  of  five  years 
without  tendering  the  oath  of  the  Defendant. 

Third.  A  plea  of  prescription  of  five  years  tendering  the 
oath. 

Fourth.  A  plea:  setting  forth  that  more  than  three  fourths 
in  number  and  amount  of  the  said  Defendants^  creditors,  had 
taken  an  assignment  of  the  property,  stock  and  effects  of  the 
Defendants,  and  discharged  them  from  their  liabilities  :  that 
the  deed  thereof  was  a  discharge  to  the  Defendants'  quoad 
all  their  liabilities,  and  that  the  said  Plaintiff*,  as  one  of  such 
creditors,  was  bound  thereby. 

To  these  pleas  the  Plaintiff"  below  demurred,  and  there- 
upon Judgment  was  rendered  in  the  Court  below  in  these 
words  : 

^^  The  Court  having  heard  the  Plaintiff*,  and  Hector  Russel, 
one  of  the  Defendants,  by  their  Counsel  in  Law,  on  the 
Plaintiff* 's  demurrers  io  the  pleas  of  the  said  Defendant, 
Hector  Russel  ;  having  examined  the  proceedings  and  deli- 
berated ;  and  adjudging,  firstly,  upon  the  demurrer  of  the  said 
Plaintiff  to  the  plea  firstly  pleaded  by  the  saict  Defendant, 
Hector  Russel,  and  considering  that  at  the  time  of  the 
institution  of  this  action  there  existed  no  law  by  which  the 
Defendant  could  legally  claim,  or  set  up  against  the  said 
Plaintiff's  demand,  any  prescription  of  six  years,  accruing  in 
favor  of  the  said  Defendant,  during  the  six  years  next  pre- 
ceding the  institution  of  the  said  action,  doth  maintain  the 
demurrer  aod  di^Biss  the  said  exception  of  the  said  Defendant, 
Hector  Russel,  so  firstly  pleaded,  with  costs  ;  and  proceeding 
to  adjudge  upon  the  demurrer  oi  the  said  Plaintiff,  to  the  plea 
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secondly  pleaded  by  the  said  Defendant,  Hector  Russel,  and 
considering  that  at  the  time  of  the  institution  of  the  present 
action  there  existed  no  law  by  which  the  said  Defendant 
could  legally  claim,  or  set  up  against  the  said  PlaintiflPs 
demand,  any  prescription  of  five  years  accruing  in  favor  of 
the  said  Defendant,  during  the  five  years  next  preceding  the 
institation  of  the  said  action,  doth  maintain  the  said  demurrer, 
and  doth  dismiss  the  said  exception  so  secondly  pleaded  with 
costs.  And  the  Court  proceeding  to  adjudge  upon  the 
demurrer  of  the  said  Plaintiff  to  the  plea  thirdly  pleaded  by 
the  said  Defendant,  Hector  Russ^l,  and  considering  that  at  the 
time  of  the  institution  of  the  present  action  there  existed  no 
law  by  which  the  said  Defendant  could  legally  claim,  or  set 
up  against  the  said  Plaintiff's  demand,  any  prescription  of 
five  years  accruing  in  favor  of  the  said  Defendant,  during  the 
five  years  next  preceding  the  institution  of  the  said  action, 
doth  maintain  the  said  demurrer,  and  doth  dismiss  the  said 
exception  of  the  Defendant  so  thirdly  pleaded  with  costs. 

From  this  judgment  Russel  instituted  this  appeal,  urging 
as  the  grounds  thereof: 

Firstly.  That  the  Ordinance  26  Geo.  Ill,  c.  2,  s.  10, 
iotiodnced  into  Lower-Canada  the  English  Law  of  Evidence 
in  commercial  matters. 

Secondly.  That  the  limitation  of  the  right  of  action  in 
commercial  cases  to  six  years  is  part  of  the  law  so  intro- 
duced. 

Thirdly.  That  the  Provincial  Statutes  8  Vic.  cap.  31,  and 
10  and  1 1  Vic.  cap.  1 1,  are  declaratory  of  the  existence  of  such 
limitation. 

Fonrthly.  That  the  note  and  drafts,  in  the  said  Plaintiff's 
declaration  mentioned,  had  become  due  and  payable  in  the 
year  1835,  and  more  than  five  years  before  and  next  pi^- 
ceding  the  institution  of  the  action  in  this  cause  in  the  Court 


240 

below,  and  that,  consequently,  by  law,  the  Plaintiff  in  the 
Court  below  was  and  is  barred  from  his  right  of  action  in 
regard  to  such  notes  and  drafts.    (1) 

The  Respondent  in  answer  stated  that  his  demand  was 
1st  the  action  condiciio  indebili^  2d  cu:tio  mandcUi  œntraria^ 
for  advances  made  by  the  Respondent  at  the  request  of  the 
Appellant.  That  the  pleas  were  to  the  exhibits  and  not  to 
the  declaration  ;  that  the  plea  of  non  assumpsit  infra  sex 
annosy  at  the  time  of  the  institution  of  this  action,  to  wit,  in 
February,  1852,  was  not  a  good  plea  in  bar,  and  that,  at  the 
same  time  the  prescription  of  five  years  was  not  pleadable 
in  bar  of  an  action  for  money  lent,  though  evidenced  by  bills 
and  notes  as  in  this  case.  He  contended,  moreover,  that  the 
1st  plea  of  the  Appellant  was  bad,  because  there  was  no  law 
under  which,  in  the  circumtances  of  this  case,  the  prescription 
of  six  years  claimed  by  the  said  plea  could  be  lawfully 
claimed  at  the  date  of  the  said  plea  ;  because  no  law  was  in 
force  during  the  six  years  next  before  the  institution  of  this 
action,  under  which  law,  Russel  could  have  or  claim 
the  said  prescription. 

That  the  second  and  third  pleas  were  bad  because  no  law 
was  in  force,  during  the  five  years  next  before  the  institution 
of  this  action,  under  which  law  the  Defendant  could  have 
or  maintain  the  conclusions  of  the  said  pleas,  because  there 
was  no  law  under  which,  in  the  circumstances  of  the  case,  the 
prescription  claimed  by  the  said  pleas  could  be  lawfully 
pleaded  by  the  Defendant  at  the  date  of  his  said  pleas.  (2) 

That  the  third  plea  was  bad,  moreover,  because  the  said 
plea  was  double,  containing  the  subject  matter  and  eonclu- 

(1)  Authorities  cited  by  the  Appellant,  12  Vic.  c.  22  ; — 2  Revue  de  Législa- 
tion» L.  C,  pp.  70,  72,  Butler  and  McDowall  :— Gilbert,  Law  oi  Evidence, 
p.  180:— Stuart  Rep-  P-  46,  Morrogh  and  Munnr—S  Vic.  c.  31  :--10  and  11  Vic. 
cl  11,  «ec.  9:— 1  Bell's  Com.  pp.  305-6:— 1  Bartlett,  Laws  of  Scotland, 
p.  447  :— 3  Carrington  and  Payne,  p.  565,  Ansell  vs.  Ansell  : — 6  Bingham's 
Reports,  p.  258  :— 2  Bent's  Rep.,  p.  690  :— 8  Mceson  and  Welby,  p.  234:— 
2  Bell's  Com.,  p.  305  :— Dwarris  on  Statutes,  pp.  637,  690. 

J 2)  It  must  be  observed  that  the  note  filed  by  the  Plaintiff  was  hts  own  note, 
1  tfa«  bills  hi$  own  acceptances. 
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sionB  of  two  pleas  ;  because  the  said  plea  was  inoonsistent 
with  itself  in  this,  that  the  said  Russel  denied  that  the  note 
drafts  or  bills  referred  to,  were  ever  due,  and  yet  said  tha 
tbey  had  been  and  were  bond  fide  paid,  of  which  he  offered 
his  oath. 

That  the  fourth  plea  was  bad,  because  the  matter  it  set 
^orth  was  palpably  res  inter  alioB  actaj  which  did  not  and 
could  not  bind  the  Plaintiff,  who  was  no  party  to  the  agree- 
ment mentioned  in  it.  (1) 

In  support  of  his  demurrer  to  the  second  plea,  the  Respon- 
dent further  contended  that  the  34  Geo.  Ill,  did  nor  affect  bills, 
and  that  the  12  Vic.  c.  22,  was  not  retroactive. 

The  judgment  of  the  Superior  Court  was  confirmed,  the 
Jndges  in  appeal  being  equally  divided. 

M JBREDTTH,  Justicc  :  The  question  in  relation  to  which  the 
Court  is  divided  in  this  cause  is  as  to  the  plea  setting  up  the 
Statute  of  limitations. 

In  deciding  on  the  validity  of  that  plea,  the  following 
questions  present  themselves  to  our  consideration. 

Istly.  Did  the  lOlh  section  oi  the  25th  Geo.  Ill,  c.  *, 
introduce  in  this  country  the  English  Statute  of  limitations, 
as  regards  cases  such  as  the  present  ? 

2dly.  Is  the  Provincial  Statute  10th  and  11th  Vict.  cap. 
1 1  th,  a  declaratory  law-  ? 

Sdly.  If  the  law  last  cited  be  not  declaratory,  can  it  have 
the  effect  of  subjecting  to  the  prescription  which  it  creates, 
contracts  made  before  it  was  passed  ? 

il)  Authorities  cited  by  the  Resipondent — 3  Rev.  de  Leg.  p.  469,  Brown 
vs.  Gu^  : — To  show  that  statutes  limiting  actions  on  bills  acd  notes  apply  only 
to  limit  claims  which  appear  on  the  face  of  bills  or  notes,  and  do  not  apply  to 
linut  or  bar  claims  of  reimbursement,  such  as  made  by  an  acceptor  on  account 
of  his  having  paid  bills  accepted  by  him,  for  the  drawer's  accommodation.^ 
Thompson  on  Bills  p.  707  :— Savary,  Parère  72  :—Pothier, Change  Nos.  1 W-8-9  :— 
Boucher  Institut  Com.  Nos.  1174^:--Troploug,  Prescription  No.  1076,  to  show 
that  when  Oid.  of  1673  was  passed,  the  preicription  which  it  enacted  agaioit 
bills  was  not  allowed  to  affect  old  billi. 
16 
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As  to  the  first  point,  it  is  true  that  doubts  were  at  one  time 
very  generally  entertained  as  to  the  effect  of  the  25th  Geo. 
Ill,  c.  2j  in  relation  to  the  Statute  of  limitations  ;  but  in  so 
far  at  least  as  regards  this  District,  (Montreal,)  those  doubts 
were  I  think  set  at  rest,  by  the  decision  of  the  Court  of 
Appeals  in  Butler  vs.  McDowall,  (1)  declaring  the  English 
Statute  of  limitations  not  to  be  in  force  in  Lower  Canada. 
The  doctrine  maintained  by  the  Provincial  Courts  of  Appeals 
in  that  case,  is  in  conformity  with  all  the  judgments  (2),  of 
which  I  have  any  knowledge,  rendered  on  that  question  in 
this  District  ;  and  is  moreover  confirmed  by  the  comparatively 
recent  judgment  of  the  Court  of  Appeals  in  Broughton  vs. 
Thompson.  (3)  These  decisions  ought  probably  to  be  regarded 
as  definitively  settling  the  law  on  this  head,  but  as  a  contrary 
jurisprudence  on  this  subject  obtained  for  a  long  time  in  the 
^  late  Court  of  Queen's  Bench  for  the  District  of  Quebec,  I 
think  it  right  to  state  succinctly  the  grounds  upon  which  I 
am  of  opinion,  that  the  English  Statute  of  limitations  is  not 
a  rule  of  evidence,  and,  therefore,  was  not  introduded  here 
by  the  10th  sect,  of  the  25th  Geo.  Ill,  which  gave  us  in  cer- 
tain cases  the  english  rules  of  evidence. 

Statutes  of  limitation,  it  is  now  universally  admitted 
extinguish  the  remedy  by  action  upon  contracts  coming 
within  their  provisions  ;  or  as  it  is  sometimes  said,  they  bar 
the  remedy  but  not  the  debt.   (4)  Story  indeed  goes   farther 

(1)2  Rev.  de  Leg.,  p.  70. 

(2)  Same  point  decided  «t  Montreal  a\iout  1835,  Rutherford  vs.  Lawder  ;  alto 
in  No.  1632  of  1840,  Tickner  vs.  Howison. 

(3)  Broughton  vg.  Thompson  decided  at  Sherbrooke  17tfa  Jany.,  1849,  and  con* 
firmed  in  Appeal  (Sir  J.  Staart,  Ch.  J.  Rolland,  Bowen  and  Panet  Justice*. } 

In  this  case,  and  in  Butler  vs.  McDowall,  the  debts  sued  for  were  not  con- 
tracted in  Lower  Canada  ;  but  that  did  not  change  the  question-^-Vide  Angell  on 
Lim.  p.  63.  '*  The  time  of  the  limitation  of  actions  upon  contracts  depends  on  the 
*<  law  of  Uie  Kingdom  or  State  in  which  the  action  is  brought,  Ux  fori,  and  not 
"  upon  Uie  law  of  the  Kingdom  or  State  where  the  contract  is  made,  Ux  hci 
**  contradîu"  Same  doctrme  Story,  Conflict  of  laws,  s.  575,  p.  963  :-.-3  Bum 
Col.  and  For.  law,  p.  888  and  numerous  cases  there  cited.  See  also  3  Rep.  de 
lAg»  p.  469,  Brown  vs.  Gugy. 

(4) 'i  Bar  &  Ad;  p.  414,  (per  Cur)  Lord  Tenterden  Ch.  J.  "TheSUtnteof 
«  limitatkMisbaia  theitmedy,  not  the  debt"  :— 3  £sp.  p.  81,  Lord  Eldon  :*Chitly 
on  Contracts,  p.  806; 
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ànd  says  that  Statmes  of  Uxxiitation  taking  away  as  they  do 
*<  all  remedy  upon  the  contiacts  to  which  they  extend  "  can- 
not be  tnily  said  ^^  not  to  affect  the  right  or  obligatoiy  force 
"  of  such  contracts."  (1) 

It  is  however  sufficient  for  us  to  know  that  such  Statutes» 
beyond  all  doubt,  extinguish  the  remedy  by  action,  for  if  they 
do  so,  it  is  difficult  to  understand  the  process  of  reasoning, 
by  which  they  can  be  reduced  into  mere  rules  of  evidence* 

Rules  of  evidence,  are  those  rules  by  which  Courts  of 
Justice  are  guided  in  admitting  or  rejecting  any  portion  of 
the  evidence  offered  in  the  course  of  legal  proceedings.  But 
assuredly  a  law,  which  declares  that  in  certain  cases,  no 
action  shall  be  brought,  and  which  consequently  prevents 
the  possibility  in  such  cases,  of  the  application  of  the  rules 
of  evidenee,  must  itself  be  something  more  than  a  rule  of 
evidence. 

It  has  been  said  that  Statutes  of  limitation  in  effect  create 
a  presumption  that  debts  coming  within  their  scope  have 
been  paid  or  satisfied,  and,  therefore,  that  they  may  be 
regarded  as  rules  of  evidence.  But  that  those  Statutes  do 
much  more  than  create  such  a  presumption,  is  evident  from 
this  ;  that  proof  amply  sufficient  to  destroy  any  presump- 
tion  of  payment  or  satisfaction,  is  wholly  ineffectual  to 
prevent  the  discharge  of  the  debtor  under  the  Statute.  For 
ibstance,  the  recent  decisions  establish  that  an  admission 
such  as  this,  *•  I  know  that  I  owe  the  money,  but  the  bill  I 
"  gave  is  on  a  three  penny  receipt  stamp,  and  I  will  never 
"  pay  it,"  (2)  would  not  take  a  case  out  of  the  Statute; 
although  such  an  admission  would  plainly  destroy  any  pre- 
sumption of  payment  or  satisfaction  of  the  debt. 

A  remark  made  by  Chief  Justice  Best,  in  the  case  just 
adverted  to,  shows  clearly  that,  in  his  opinion,  the  Statute 
was  far  from  being  founded  on  any  presumption  of  the  pay- 

16* 
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ment  or  satisfaction  pf  the  debts  coming  within  its  operatfon. 
Bis  words  are  :  "  It  has  been  supposed  that  the  Legislature 
"  only  meant  to  protect  persons  who  had  paid  their  debts, 
«*  but  who  from  length  of  time  had  lost  or  destroyed  the 
"  proof  of  payment.'*  He  then  gives  his  own  opinion,  in  the 
following  forcible  terms  :  **  From  the  title  of  the  Act,  to  the 
"'  last  section,  every  word  of  it  shows,  that  is  was  not 
"  passed  on  this  narrow  ground."  (1) 

It  has  also  been  contended,  that  as  the  4th  and  17th  seo- 
idons  of  the  Statute  of  frauds  have  been  regarded  by  our 
Courts  as  rules  of  evidence,  the  Statute  of  limitations  ought 
to  be  viewed  in  the  same  light.  I  cannot  discover  any 
analogy  between  the  two  laws. 

The  provisions  of  the  Statute  of  Frauds  above  referred  to 
in  effect  declare,  that  in  certain  actions,  evidence  in  writing, 
or^oral  proof  of  certain  facts,  should  be  required.  These 
provisions  of  law  have,  therefore,  I  think,  very  properly  been 
considered  rules  of  evidence,  but  there  is  obviously  a  wide 
difference  between  such  provisions,  and  the  Statute  of  limita- 
tions, which  does  away  with  all  evidence,  by  forbidding  any 
action  in  the  cases  to  which  it  extends. 

It  has  also  been  said  that  in  every  treatise  upon  evidence, 
we  find  whole  chapters  devoted  to  subjects  connected  with 
the  Statute  of  limitations  :  True,  but  the  authors  do  not  treat 
in  such  places  of  the  Statute  as  a  rule  of  evidence,  nor  of 
cases  coming  within  the  Statute  ;  on  the  contrary  they  treat  of 
the  evidence  by  which  cases  may,  as  it  is  said,  be  taken  out 
of  thé  Statute. 

They,  in  fact,  treat  not  of  the  cases  to  which  the  Statute  is 
applicable,  but  of  those  to  which  it  is  not  applicable.     Upon 

(1)  See  also  Burleigh  vs.  Piatt,  Dawson  vs.  Lloyd,  p.  55,  per  Lord  Tenderdcn  : 
<<  It  is  now  settled  that  the  Statut*  does  not  proceed  upon  the  presumption  of 
*«  payment.*' 
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the  whole  I  am  satisfied  that  the  Statute  of  limitations  which 
(as  Story  says)  discharges  debts  exactly  as  they  are  discharged 
by  a  Certificate  of  Bankruptcy^  (1)  cannot  be  regarded  as  a 
rale  of  evidence,  and  consequently  cannot  be  deemed  to  have 
been  introduced  here  by  the  provisions  of  the  25th  Geo.  III. 

I  next  proceed  to  consider  whether  the  10th  and  11th  Vict. 
c.  11,  is  a  declaratory  law. 

The  preamble  of  that  law  is  certainly  couched  in  déclara- 
toiy  terms,  but  excepting  the  preamble,  it  appears  to  me 
there  is  nothing  whatever  declaratory  in  the  law. 

The  preamble  sets  forth  that  doubts  have  arisen  as  to  whe- 
ther the  enactment  cited  in  it,  namely,  the  enactment  in  the 
Statute  21st  of  James  I,  c.  16,  is  applicable  in  Lower  Canada 
as  a  rule  of  evidence  under  the  25th  Geo.  Ill,  and  announces 
an  intention  to  remove  those  doubts  ;  but  the  preamble  of 
itself  does  not  give  us  any  means  of  knowing  whether  the 
Legislature  were  of  opinion,  that  the  enactments  in  the 
Statute  of  James  had  not  been  introduced  here  by  the  25th 
Geo.  UI. 

The  first  section,  which,  as  regards  the  matter  under 
consideration,  is  by  far  the  most  important  part  of  the  Act, 
establishes  in  the  usual  terms  of  an  enacting  clause,  a  Statu- 
tory limitation  of  six  years.  Its  terms  are  :  ^^  Be  it  enacted, 
'^  and  it  is  hereby  enacted,  that  no  action  of  account  or  upon 
*'  the  case,  nor  any  action  grounded  on  any  lending  or  con» 
^'  tract  without  specialty  shall  be  maintainable  in  or  with 
"  regard  to  any  commercial  matter,  unless  such  action  be 
**  commenced  within  six  years  next  after  the  cause  of  such 
**  action,  any  law,  usage  or  custom  to  the  contrary  notwith- 
"  standing." 

This  provision  establishes  the  same  Statutory  limitation 
in  Lower  Canada,  which  was  established  in  England  in  like 

(1)2  Mason'i  Rtp.  p,  161.  Leroj  Tf|  CrowoifiahieUf. 
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.  cases  by  the  Statute  of  James,  but  it  contaUis  nothing  to  lead 
one  to  suppose  that  the  Legislature  thought  that  that  limita- 
tion had  been  in  force  in  Canada  since  the  25th  Geo.  III. 
Had  the  Legislature  entertained  that  opinion,  it  is  to  be 
presumed  that  they  would  have  declared  it  in  plain  terms, 
which  they  have  not  done  ;  on  the  contrary,  they  have  used 
exactly  the  words  that  ought  to  have  been  used  had  they 
intended  to  introduce,  as  regards  future  contracts,  a  Statu- 
tory limitation  of  six  years,  not  in  force  before. 

The  subsequent  sections  of  the  Statute  do  not  speak  of  the 
first  section,  as  if  it  were  declaratory  of  â  pre-existing 
limitation  ;  but  on  the  contrary,  speak  of  it  as  creating  such 
a  limitation. 

Thus,  the  2nd  section  declares  that  ^^  no  acknowledgment 
^^  or  promise  by  words  only,  shall  be  deemed  suf&cient 
'^  evidence  of  a  new  or  continmng  contract,  whereby  to  take 
"  any  case  out  of  the  operation,"  of  what  ?  not  of  the  enact- 
ment in  the  Statute  of  James,  but  ^^  of  the  next  preceding 
section,"  that  is  to  say,  of  the  first  section  of  the  10th  fc  11th 
Vict.  c.  11. 

In  a  word,  I  cannot  find  any  thing  in  our  Statute  directly 
or  indirectly  indicating  that  the  English  Statute  of  limitations 
bad  been  introduced  here  by  the  25th  Geo.  III. 

Lastly,  we  have  to  ascertain  whether  the  prescription 
established  by  our  Provincial  Statute  ought  to  be  extended  to 
contracts  made  before  that  Statute  was  passed,  and  this 
brings  us  to  the  real  cause  of  the  difficulties  which  have 
arisen  under  our  law.  • 

In  the  valuable  note  of  authorities  which  was  submitted  by 
the  learned  Counsel  for  the  Appellant,  it  is  said  that  our  Pro- 
vincial Act  is  almost  a  transcript  of  the  Imperial  Act  (1) 
commonly  called  <<  Lord  Tenterden's  Act. 


247 

This  is  indeed  trae  as  regards  all  the  sections,  excepting  the 
first  ;  but  it  is  upon  the  first  that  the  decision  of  the  present 
cause  depends,  and  it  is  clear  that  there  is  no  analogy 
between  any  part  of  the  9th  Geo.  IV,  c.  14,  and  the  first  sec- 
tion of  our  Provincial  Act. 

The  first  section  of  the  Provincial  Statute  under  considera- 
tion, is  taken,  not  from  the  9th  Geo.  lY,  but,  from  the  21st 
James  the  First,  c.  16  ;  and  it  unfortunately  differs  from  the 
English  Act  in  this  respect,  that  it  does  not  make  any 
express  provision  as  to  contracts  made  before  the  law  came 
into  operation.  The  Statute  of  James,  (at  the  same  time  that 
it  established  a  limitation  of  six  years,  with  respect  to  new 
contracts)  established  a  limitation  of  three  years  to  commence 
from  a  time  mentioned  in  the  act,  with  respect  to  contracts 
made  before  the  law  came  into  operation  ;  thus  giving  cre- 
ditors three  years  to  sue  on  old  contracts.  Our  Legislature 
have  followed  this  example  in  various  other  acts,  for  instance 
the  12th  Vict.  chap.  44,  intituled,  "  An  Act  for  the  limitation 
of  actions  of  Clerks  of  Courts  of  justice  and  attorneys  ad 
liteSj^^  in  which,  besides  the  prescription  established  as  to  fees 
to  accrue  after^the  passing  of  the  Act,  it  is  expressly  declared 
that  a  prescription  of  five  years  dating  from  the  passing  of 
the  Act,  may  be  pleaded  in  all  actions  brought  for  fees  accrued 
before  the  passing  of  the  Act. 

In  consequence  of  the  want  of  such  a  provision  in  the  Act 
now  under  consideration,  we  are  obliged  to  make  our  option 
between  either  declaring  the  law  to  be  merely  prospective,  in 
which  case  we  leave  pre-existing  contracts,  subject  to  those 
prescriptions  only,  which  are  known  to  our  Common  Law, 
or  declaring  it  to  be  retrospective,  whereby  we  would  cause 
it  to  deprive  creditors  of  any  legal  remedy  by  action  upon 
commercial  contracts,  without  specialty,  made  six  years 
before  the  law  was  passed. 
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Thé  cases  of  Ansell  and  Ansell  (1)  and  Tawler  vs.  Chat- 
terton (2)  in  which  the  English  Courts  gave  a  retrospective 
effect  to  the  first  section  of  the  9th  Geo.  IV,  c.  14,  have  been 
greatly  relied  upon,  as  tending  to  shew,  that  we  ought  to 
give  a  retrospective  effect  to  the  first  section  of  our  Statute. 
But  there  is,  in  my  opinion,  an  essential  difference  between 
those  two  provisions  of  law.  The  English  Statute  9th  Geo. 
IV,  c.  14,  was  passed  as  the  Act  expressly  declares  "  to  give 
"  effect  to  the  enactments  "  of  a  law  then  in  force,  namely, 
the  Statute  of  limitations  ;  whereas  our  Statute,  at  least 
according  to  my  view,  creates  in  Lower  Canada  a  new 
Statutory  limitation. 

The  Courts  in  England,  in  order  to  avoid  the  hardship 
which  in  particular  cases  would  have  been  caused  by  a 
strict  adherence  to  the  Statute  of  limitations,  had  '^  allowed 
^*  the  slighest  and  most  ambiguous  expressions  to  revive 
**  an  old  and  extinguished  debt."  (3)  "  The  construe- 
*^  tions  thus  put  upon  the  Statute  had  opemted  almost  a 
**  repeal  of  its  provisions,"  (4)  and  Lord  Eldon  in  Bailie  vs. 
Sebbold  (5)  declared  ^^  that  the  Statute  had  been  construed 
**  with  a  view  to  defeat,  not  to  promote  its  object,  and  that 
'*  the  established  construction  was  against  its  true  prin- 
**  ciples." 

It  was  avowedly  tp  re-establish  those  principles  that  the 
9  Geo.  IV,  c.  14,  was  passed,  and  in  this  respect  the  most 
important  clause  in  the  English  Statute  is  the  first,  to  which 
alone  a  retrospective  effect  has  been  given.  (6) 

Moreover,  it  seems  doubtful  from  Tawler  vs.  Chatterton  (7) 

(1)  3  Car.  and  Pape»  563. 

(2)  6  Binphanip  358. 

(3)  Angell  on  Lim.  chap.  20,  tec.  S,  p.  220. 
(A)  2  Starkie  £vid.  |>art  1,  p.  664. 

(5)  15  VeaeYi  185,  cited  in  Angell  on  LUn.  p,  223  :«-.$*•  Alto  xemarka  of 
Ch,  J.  Beet,  5  Bingham,  431. 
<6)  Anaeli  vs.  Ansell|  3  Car  and  Payne,  p.  563,  n*  b« 
(7)  1i  Bingham,  358. 
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which  finally  settled  in  England  the  law  on  this  point, 
whether  the  Court  would  have  decided  as  they  did,  had  it 
not  been  that  the  Legislature,  in  effect,  had  given  creditors 
a  certain  delay  to  enforce  verbal  promises  made  before  the 
passing  of  the  Act. 

In  arguing  for  the  Plaintiff  in  Tawler  vs.  Chatterton, 
Seigeant  Mere  wether  strongly  relied  upon  the  case  of 
Gihnore  vs.  Shuter  (1)  in  which  it  had  been  held  that  the 
Statute  of  frauds  could  not  be  Interpreted  retrospectively,  so 
as  to  defeat  certain  verbal  promises  made  before  the  passing 
of  the  Act. 

On  this  point  Baron  Parke  in  rendering  the  Judgment  of 
the  Court,  observed  :  ^^  But  upon  looking  at  that  case,  and 
^^  the  Statute  to  which  it  refers,  I  do  not  think  it  can  govern 
"  our  present  decision,  because  the  Statute  now  under  review 
"  prevents  all  the  mischief  which  the  Judges  in  the  case  in 
"  Jones'  Reports  contemplated,  by  giving  due  notice  that 
"  this  law  should  have  no  operation  till  the  1st.  of  January, 
"  nearly  eight  months  after  its  enactments." 

According,  therefore,  to  my  view,  the  main  difference 
between  the  first  section  of  the  English  Act,  and  the  first 
section  of  our  Act,  is,  that  the  former  gave  "  effect  to  the 
enactments  "  of  a  law  already  in  existence  "  according  to 
the  intention  thereof,"  whereas  the  latter  creates,  in  so  far  as 
regards  us,  a  new  prescription,  and  to  this  essential  difference 
may  be  added  another  by  no  means  unimportant,  namely, 
that  the  English  Statute  gave  a  delay  for  the  enforcement  of 
verbal  acknowledgements  made  before  the  law  was  passed  ; 
whereas  our  law,  if  it  be  applicable  at  all  to  contracts  made 
before  it  was  passed,  does  not  give  any  delay  whatever,  for 
the  enforcement  of  such  of  those  contracts,  as  were  made  six 
years  before  the  date  of  the  law. 

Having  thus  endeavoured  to  shew  that  the  English  deci- 
(1)  JoM'  Rep.  p.  108  :^z  Mod.  p.  310. 
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sions,  on  the  first  section  of  the  9  Geo.  IV,  c.  14,  cannot  be 
regarded  as  having  any  direct  bearing  upon  the  point  now 
under  consideration,  I  will  content  myself  with  observing 
that,  in  my  opinion,  the  first  section  of  our  Provincial  Act 
ought  not,  according  to  the  general  principles  of  our  law,  to 
be  interpreted  as  having  a  retrospective  effect.  For  a  long 
series  of  years,  it  was  universally  believed  in  this  district 
that  the  Statute  of  limitations  had  not  been  introduced  by 
the  25  Geo  111.  This  belief  was  in  my  opinion  well  founded, 
but  at  any  rate  it  was  justified  by  the  judgments  to  which 
I  have  already  adverted.  Under  these  circumstances  it 
cannot  be  supposed  that  the  Legislature,  by  the  ordinary 
general  terms,  which  are  to  be  found  in  the  first  section  of 
the  Act  under  review,  intended  to  defeat  all  legal  remedy 
by  action,  upon  any  commercial  contract  w^ithout  specialty, 
made  six  years  before  the  time  when  the  law  was  passed. 
Nothing  but  an  express  declaration  of  the  Legislative  will 
could  work  such  an  effect  as  that,  Judge  Story  says  :  ^^  If  in 
'^  a  state  where  six  years  may  be  pleaded  in  bar  to  an  action 
"  of  assumpsit,  a  law  should  pass,  declaring  that  contracts 
''  already  in  existence,  not  barred  by  the  Statute,  should  be 
"  construed  to  be  within  it,  there  would  be  little  doubt  of 
"  its  unconstitutionality."  (1) 

Such  a  law  would  not  in  this  country  be  null,  but  would 
not  on  that  account  be  the  less  unjust,  and  we  cannot 
suppose  that  the  Legislature  intended  such  injustice,  where 
they  have  not  expressly  said  so.  The  Legislature,  it  is  to  be 
presumed,  always  bear  in  mind  the  general  principle  "  que 
les  lois  n'ont  pas  d'effet  rétroactif,"  and  by  that  principle  1 
think  we  must  be  guided  in  the  present  case. 

In  conclusion,  therefore,  I  am  of  opinion  that  the  English 
Statute  of  limitations  was  not  introduced  here  by  the  S5  Gteo. 

(1)  2  Muon,  p.  161  :-*Anc«a  him,  p.  19.  Sd.  of  184$. 
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III,  c.  2  ;  and  I  am  further  of  opinion  that  the  10th  and  Uth 
Vict.  c.  11,  is  not  a  declaratory  law  ;  and  that  the  prescrip- 
tion or  limitation  which  it  creates  cannot  be  held  to  extend 
to  contracts  made  before  that  law  was  passed. 

Atlwin,  Justice  :  I  consider  this  case  to  be  of  the  highest 
importance,  for  it  carries  with  it  a  construction  of  our  Provin- 
cial Statute  of  limitations,  at  variance  with  its  professed 
object,  and  virtually  operates  as  à  repeal  of  that  Act,  in  so  far 
as  the  portion  which  has  been  supposed  to  be  declaratoiy 
txtends.  I  cannot,  therefore,  consent  to  let  the  decision  pass 
mbsilentio.  The  Statute  which  is  the  10th  and  11th  Vict, 
cap.  11,  in  its  preamble,  after  reciting  the  English  Statute  of 
the  21st.  James  1st.  cap.  16,  proceeds  as  follows  :  ^^  And 
*'  whereas  under  the  law  of  Lower  Canada,  whereby  it  is 
"  provided  that  in  proof  of  all  fads  concerning  commercial 
'^  matters  J  recourse  shall  be  had  in  all  Courts  of  Civil  Juris- 
"  diction  to  the  rules  of  evidence  laid  dêwn  by  the  Laws  of 
<^  EngUmdy  (Ordinance  2Sth  Geo.  Ill,  Cap.  2,  sect.  10)  doubts 
'^  have  arisen  whether  the  enactment  above  cited  is  applicable  in 
"  Lower  Canada  as  a  rule  ofevidence,  and  if  it  be  so  applicable, 
^^  what  acknowledgment  or  promise  within  the  said  period  of 
"  six  years  is  sufficient  to  take  out  of  the  operation  of  the  said 
^^  enactment  any  case  which  would  otherwise  be  within  the 
^^  same  ;for  the  removal  of  such  doubts  j  Be  it  enacted.  Ice, 
^'  That  no  action,  ftc,  shall  be  maintainable  in  or  with  regard 
^'  to  any  commercial  matter^  unless  such  action  be  commmced 
*'  teft^'n  six  years  next  after^'*  4^,"  For  my  own  part,  I  must 
say,  that  I  have  never  entertained  any  doubt,  that  the  Slst. 
James  II,  was  a  rale  of  evidence,  and  it  has  always  been  to 
me  a  subject  of  surprise  how  it  ever  came  to  be  questioned 
in  our  Courts.  Every  treatise  on  the  Law  of  Evidence  in 
England,  firom  the  earliest  works  to  the  most  recent,  enters 
at  length  into  the  consideration  of  this  Act,  as  laying  down 
important  rules,  by  legislative  authority,  and  then  proceeds  to 
ftatt  the  sevtna  cMft  dtcidtd  itt  tht  Cowttiaelmidfttioaof 
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its  provisions.  Lord  Chief  Baron  Gilbert,  in  his  treatise  on 
evidence,  page  408,  treating  of  the  defence  of  no»  as9umjmt 
infra  sex  annoSj  says  :  '^this  issue  is  founded  on  the  Statute 
*^  Slst.  Jac.  II,  cap.  16,  and  lies  in  all  actions  on  the  case, 
'^  and  the  reason  of  the  Statute  is,  because  the  debt  must 
^'  be  supposed^  to  be  paidj  if  the  action  be  not  brought 
"  within  that  compass,  and  it  is  for  the  interest  of  the  public, 
<<  as  v^ell  as  of  individuals,  to  defend  against  latent  claims, 
"  when  the  remoteness  of  the  evidence  might  otherwise  inter- 
"  cept  a  satisfactory  defence  upon  the  merits,  for  witnesses 
*^  may  die  or  change  their  abode^  so  that  it  may  be  a  very  hard 
"  thing  to  prove  the  payment  of  the  debtJ'^  To  turn  to  one  of 
the  latest  of  the  modem  treatises,  (1)  similar  language  is 
found.  ^^  (t  is  to  be  observed  that  the  Statute  of  limitations  is 
regarded  by  the  Courts  as  a  wise  and  beneficial  law,  not 
designed  merely  to  raise  a  presumption  of  payment  of  a  just 
debt  from  lapse  of  time^  but  to  afford  security  against  stale 
demimds  after  the  true  state  of  the  transaction  may  have  been 
forgotten^  or  be  incapable  of  explanation  by  reason  of  the  death 
or  removal  of  the  witnesses.'*'* 

Again  Starkie  on  Evidence,  Vol.  2,  s.  894,  ^^  Limitations," 
says  :  ^^  The  Statute  of  limitations  proceeds  on  a  presumption 
*^  that  when  a  debt  is  really,  due  a  party  is  not  likely  to 
^^  suffer  six  years  to  elapse  without  procuring  an  acknow- 
**  ledgment  of  it.  This  presumption  being  rdmtted  by 
^^  evidence  of  an  acknowledgment  of  the  debtj  within  six  years, 
*<  the  debt  is  thereby  revived.  When  the  expressions  and 
**  conduct  of  the  Defendant  are  a^ibiguous,  it  is  a  question 
**  of  fact  for  the  Jury  whether  or  not  they  amount  to  am 
^^  admission  of  the  continuance  of  the  debt.^^ 

The  Statute  of  James,  in  truth,  only  changed  the  natural 
into  a  legal  presumption  of  payment  or  prescription,  and  as 
a  rule  of  presumptive  evidence,  stands  upon  much  higher 

O)  %  Grcfnhtf  OB  Xritecfi  %  410. 
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gioimd  in  the  law  of  England  than  the  great  bulk  of  the 
rales  of  evidence  properly  so  called,  which  have  only  judicial 
and  not  legislative  authority  to  support  them.  The  form  of 
the  plea  in  England,  is  not  the  usual  plea  in  bar  under  a 
Statute,  but  the  simple  denial  of  a  promise  to  pay,  or  of  an 
action  accrued  within  six  years.  ^'  It  has  been  held  that 
although  the  Statute  of  limitations  is  not  pleaded  as  a  legal 
bar  to  the  action^  the  Jury  may  presume  from,  length  of  time 
and  other  circumstances  that  the  debt  has  been  satisfied.  (1) 

Statutes  of  limitation  relate  to  the  remedies  which  are 
(onûshed  in  the  Courts.  ^'  They  rather  establish,  that  certain 
circumstances,  shaU  amount  to  evidence  that  a  contract  has 
been  performed,  than  dispense  with  its  performance."  (2) 

In  Foster  vs.  Hodgson,  (3)  a  general  demurrer  was  main- 
tained to  a  bill  in  chancery  for  an  account,  which  stated  on 
the  face  of  it,  that  no  demand  had  been  made  for  twelve 
years.  Lord  Eldon  said  :  ^^  It  is  true,  at  law,  you  cannot 
"  give  the  Statute  2l8t.  James  in  evidence  without  pleading 
"  it,  nor  if  the  Plaintiif  states  a  promise  above  six  years  old, 
"  do  I. know  that  you  could  demur  ;  but  if  that  case  at  the 
^  Cockpit,  (4)  has  established  a  practice  that  would  let  in  a 
"  demurrer,  I  do  not  know  that  it  would  be  very  mischievous." 
In  Drudney,  Exparte,{S)  Lord  Eldon  again  says  :  "the  Statute 
of  limitations  does  not  apply  to  suits  in  equity,  but  it  has  been 
held,  that  by  analogy  time  may  be  pleaded  with  the  same 
effect." 

The  utility  of  fixing  a  period  of  time,  after  which  rights 
that  have  not  been  asserted  or  acknowledged  shall  be  con- 
sidered as  extinct,  has  induced  the  Cotirts  of  Justice  in  many 
instances  to  follow  the  example  of  the  legislature  and  to  adopt 

(1)2  Starkie'f  caies  497,  Cooper  vs.  Dame  Turner,  widow. 
(2)  Wheaton's  Rep.  122,200,  207,  Sturges  vs.  Crowninshidd. 
r3)  19  Vesey  180. 

(4)  1  Vernoo,  676,  Beckford  vs.  Close. 

(5)  15  Yesey  496« 
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a  limitation  oftime^  ukich  shall  be  conclusive  for  the  bar  of  à 
dafyn  or  the  protection  of  a  possessory  enjoyment.  (l)If  the  period 
of  six  years  instead  of  having  been  introduced  by  the  Statute  of 
James  had  been  followed  in  practice  by  the  Courts  in  England 
without  any  legislative  enactment  at  all,  it  would  not  have 
been  the  less  valid  as  a  rule  of  evidence,  importiog  a  pre- 
sumption of  payment.  When  *^  the  rules  of  evidence  laid 
down  by  the  laws  of  England"  were  introduced  into 
Canada  ^'  in  proof  of  alt  facts  concerning  commercial 
matters,"  can  it  be  supposed  that  the  fact  of  payment  was 
to  be  evidenced  here  otherwise  than  it  was  in  England  ? 
That  here  the  lapse  of  six  years  afforded  no  presumption 
and  could  not  operate  in  evidence,  though  in  England  it 
did. 

Erskine,  in  his  Institutes,  says  :  ^^  If,  in  the  case  of  an 
'*  English  debt,  which  in  their  law  is  limited  to  a  short  pres- 
^^  cription,  but  not  in  ours,  an  action  shall  be  brought  in 
"  Scotland,  by  the  creditor,  for  payment  after  the  years  of  the 
"  English  limitation  shall  have  elapsed,  the  English  Statute^ 
^*  which  is  of  no  proper  authority  in  the  Courts  of  Scotland, 
'*  cannot  be  regarded  as  an  extinction  of  the  claim.  Never- 
^<  thelessj  it  ought  in  equity  to  be  regarded  as  a  presumption 
*^  that  the  debt  is  paid,  if  the  creditor  shall  not  dude  it  either 
"  by  direct  evidence  or  contrary  presumptions.^^    (2) 

Lord  Kaims,  says  :  *^  when  a  process  is  brought  in  Scotland 
^*  for  payment  of  an  English  debt,  after  the  English  prescrip- 
^*  tion  has  taken  place,  it  [cannot  be  pleaded  here  that  the 
*'  action  is  cut  off  by  the  Statute  of  limitations  ;  but  it  can  be 
*^  pleaded  here,  and  will  be  sustainedj  that  the  debt  is  presumed 
*<  to  have  been  paidj  considering  that  the  Statute  can  have  no 
"  authority  here^  except  to  infer  presumption  of  payment^  it 
^*  follows  that  the  Plaintiff  must  be  permitted  to  deleat  the 

(1)  Eyui'b  Pothicr  Appendix  No.  15,  on  Evidence  128. 

(2)  Enkine'e  laftitutet,  book  3,  tit  7  §  48,  Edit  1112. 
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^  pietnmptioii  bypaiUve  evidence^  ox  to  over  balance  it  by 
'*  contrary  presumptions^  or  to  shew  from  the  circumstances  of 
^^  the  case  that  payment  cannot  be  presumed.  (I) 

In  LeRoy  vs.  Crowninshields,  (2)  Mr.  Justice  Story,  says  : 
'^  the  same  reasons  which  have  conduced  to  the  establishment 
"  of  the  rule,  that  personal  contracts  shall  have  the  same  vali- 
"  dity  in  every  other  country,  as  in  that  where  made,  have 
^^  ingrafted  upon  that  another  rule,  that  the  same  law  which 
"  creates  the  charge^  is  to  be  regarded,  if  it  operates  a  discharge 
^^  of  the  contract j^^  and  at  page  166,  he  mentions  the  case 
put  by  Emérigon.  (3)  "  Two  Englishmen  litigated  in  ft 
^'  cause  pending  in  France,  the  one  prayed  to  be  allowed  to 
"  prove  by  witnesses,  the  loan  of  a  sum  exceeding  100  livres j 
"  the  other  excepted  against  it  the  54th  Article  of  the  Ordi- 
"  nance  of  Moulins.  It  was  adjudged  by  the  Parliament  of 
"  Paris,  that  the  Ordinance  did  not  apply,  inasmuch  as  it 
"  goes  ad  litis  decisionem.  Emérigon  considers  this  question 
"  as  to  proof,  as  pour  la  décision  du  fonds^  and,  therefore,  to  be 
"  regulated  by  th«  laws  of  the  place  of  the  contract.  If  the 
**  artick  of  the  Ordinance  of  Moulins  had  been  incorporated 
''  into  the  English  Law,  tlie  objection  would  have  been  fatal. 
"  Why  ?  because  the  law  of  the  place  had  made  it  indispensable 
"  as  evidence  of  the  contract,  in  its  original  condition.  Why 
"  not  then  apply  the  same  rule  as  to  Statutes,  which  conclu-- 
"  sively  presume  the  extinction  of  the  contract.'*^ 

I  am  firmly  persuaded  that  our  Provincial  Ordinance 
of  the  26th  Geo.  Ill,  Cap.  2,  Sect.  10,  could  have  had  no  other 
effect  than  to  incorporate  into  the  law  of  Canada,  the  21st. 
of  James,  which  presumes  the  extinction  of  contracts  just  as 
it  incorporated  the  English  rules  of  Evidence,  in  proof  of 
their  creation.  Among  these  rules,  the  celebrated  Statute  of 
Frauds,  29th  Car.  2,  Cap.  3,  shines  as  prominently  as  a 

(1)  Kaims'  Equity,  Ch«p.  8,  §  6,  pp.  363-4. 

(2)  2  Maaon'ft  Aeporti,  161. 

(3)  1  Emérigon  Cap.  4,  Sect.  8,  pp.  125, 126. 
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Stattttoiy  regolation  of  proof  of  the  existence  of  eontreets,  u 
the  Statute  of  James  does  as  a  pnoof  of  their  extinction.  Now, 
in  the  case  of  Hunt  vs.  Bruce  et  al.^  (1)  it  was  held  by  Chief 
Justice  Sewell,  a  high  authority,  and  by  the  whole  Court  of 
King's  Bench  at  Quebec,  that  the  17th  Section  of  the  Statute 
ol  Frauds  had  been  introduced  in  commercial  cases  into 
Canada,  under  the  Ordinance  of  the  25th  Geo.  Ill,  Cap.  2,  Sect. 
10.  This  decision  took  place  forty-four  years  ago,  and  to  my 
knowledge  has  never  been  questioned  ;  the  Statute  of  Frauds 
has  been  constantly  acted  upon  since,  and  only  recently  in 
the  case  of  Bressler  and  Scott  before  this  Court,  was  recog- 
nised without  the  shadow  of  question,  either  from  the 
Bench  or  at  the  bar.  It  has  been  argued  that  the  words  of  the 
Statute  of  James,  "  no  person  shall  make  any  entry  into  any 
lands,  &c.  sec.  1,"  "  all  actions,  &c.,  shall  be  commenced 
within  six  years  &c.,"  are  directed  against  both  the  right  and 
remedy,  and  can  only  operate  as  a  rule  of  law  not  of  evidence. 
If  this  argument  mean  any  thing,  it  is  more  strongly  applicable 
to  the  Statute  of  Frauds,  the  words  of  which.  Sect.  17,  are  ; 
*'  No  contract  for  the  sale  of  any  goods,  &c,  shall  be  allowed 
to  be  good,  except  the  buyer  shall,  &c."  The  phraseology  of 
the  Statute  of  James  corresponds  with  that  of  the  125th 
Article  of  the  Coutume  de  Paris  :  "  Les  médecins  doivent 
intenter  leurs  actions  dans  un  an,"  and  the  126th,  **  Mar- 
chands, &c.,  7ie  peuvent  faire  action  après  les  six  mois  passés 
du  jour  de  la  première  délivrance." 

These  articles  of  the  custom,  were  always  considered  in 
France,  not  as  a  bar  but  simply  as  establishing  a  prescrip- 
tion, founded  upon  the  presumption  of  payment,  which  being 
rebutted,  left  the  right  of  action  unimpaired.  It  does  indeed 
seem  strange  that  with  the  126th  article  of  the  French  cus- 
tom, prescribing  the  term  of  six  months,  and  the  English 
Statute  of  limitations,  six  years,  that  in  Lower  Canada,  there 
should  be  no  period  short  of  thirty  years,  within  which  an 

(1)  Pykt'B  Reports,  p.  8. 
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action  may  not  be  brought  upon  an  ordinary  sale  of  wares 
and  merchandize,  and  the  party  sued  be  called  upon  to 
prove  payment.  Such  an  onus  probandi  is  palpably  repug* 
nant  ^'  to  the  rules  of  evidence  laid  down  by  the  laws  of 
England  ;"  whether  we  refer  to  the  2ôthGeo.  Ill,  or  to  any 
period  in  the  antecedent  judicial  history  of  England,  subse- 
quent to  the  21st.  of  James  I.  Again,  how  can  the  Statute 
of  Frauds  of  King  Charles  be  a  rule  of  evidence  laid  down 
by  the  law  of  England,  and  introduced  here  under  the  Ordi* 
nance  of  the  25th  Geo.  Ill,  if  the  older  Statute  of  King  James, 
his  grand  father,  be  excluded  ?  Can  it  be  supposed  consistent 
with  the  spirit  and  intent  of  the  Legislature  in  passing  the  S5th 
of  the  King,  which,  in  the  words  of  Lord  Campbell  in  McKay 
and  Rutherfoi'd,  (1)  '^intended  that  with  respect  to  contracts  to 
be  entered  into  by  Englishmen  who  were  settled  then  in  Ca* 
nada,  or  between  them  and  natives,  or  between  natives 
amongst  themselves  "a//  such  contracts  should  be  enforced  ac- 
cording to  the  rules  and  law  of  England^^'^  that  a  contract  should 
be  enforced  liere  which  in  England  was  presumed  to  be  satis» 
fied  and  could  not  be  enforced  there  ?  In  this  case  an  attempt 
was  made  at  "  a  distinction  between  prcxj/*  o/*  rf  contract  and 
proofoftheperfornui7iceofa  contract ^^"^  which  the  Court  said  : 
'*  we  cannot  for  a  moment  listen  to."*^  The  distinction  between 
the  bar  to  the  right  and  the  bar  to  the  remedy,  insisted  upon 
in  the  present  case,  is  of  the  same  shadowy  character, 
and  is  as  summarily  disposed  of  by  Judge  Stoky,  in  the  case 
ofLeRoy  and  Crowainshields  already  refer^red  to.  In  practice, 
in  the  Court  at  Quebec,  the  Statute  of  James  was  recognized  as 
a  rale  of  evidence,  introduced  into  Canada  just  as  the  Sta- 
tute of  Frauds  was.  It  was  so  held  in  the  case  of  Butler  and 
McDowall,  but,  upon  the  reversal  of  that  case  in  Appeal  by 
the  late  learned  Chief  Justice  Reid,  a  contrary  ruling  was 
supposed  to  have  been  established. 


(1)6  Moore's  Privy  Council  Reports.  Ex  parte  4278. 

17 


26$ 

Another  meagre  report  of  this  case  is  to  be  found  in  the 
Revne  de  Jurispradence  at  page  70,  Vol.  2.    I  was  Counsel 
for  the   Defendant  and  argued  the    cause  for  him.    Mr. 
Attorney  (reneral  Oodex  was  on  the  other  side,  but  the 
point  raised  by  him,  was  not  so  much  the  operation  of  the 
Statute  of  limitations^in  the  abstract,  as  its  applicability  to  the 
facts  in  issue.    The  Plaintiff  was  a  resident  of  the  State  of 
New  York  ;  the  Defendant,  a  resident  in  Lower  Canada,  had 
been  formerly  connected  in  business  with  him  there,  and  the 
suit  was  brought  to  recover  a  balance  of  accpunts,  resulting 
out  of  transactions  which  arose  out  of  Canada.  In  this  report 
the  case  resembles  Broughton  and  Thompson,  inf  Appeal, 
which  was  to  enforce  contracts    made  out  of  Lower  Ca- 
nada.   I  did  not  sit  in  this  case,  having  been  engaged  as 
counsel  for  the  Appellant,  but  I  do  not  deem  it  in  point  here. 
There  is  also  the  case  of  Brown  vs.  Gngy  at  Quebec  which 
has  been  cited,  and  which  is  not  in  point,  inasmuch  as  tho 
form  of  the  plea  was  different  from  the  non  assumpsitj  or  actio 
non  accrevii  infra  sex  annos^  as  settled  in  the  English  books. 
Feeling  the  importance  of  removing  all  doubts  upon  such  a 
leading  question  of  evidence,  as  the  existence  of  the  English 
Statute  of  limitations,  as  part  of  our  system  under  the  25th 
Geo.  Ill,  and  likewise  being  anxious  to  take  advantage  of 
the  improvements  introduced  under  Lord  Tenterden's  Act, 
9th  Geo.  IV,  Cap.  14,1  felt  it  my  duty  as  a  member  of  the  Le- 
gislature to  bring  in  a  bill  with  that  view,  which  became 
law  in  1846,  as  the  Statute  8  Vic.  Cap.  31.  By  one  of  those 
accidents  which   occasionally  occur  in  the  practical    part 
of  Legislation  here  and    elsewhere,    inaccuracies  in  the 
transcription  of  the  English  Statute  as  printed  at  page 
167   of  Wilkinson  on  Limitations,  took  place  ;  too  much 
being  copied  from  the    printed   book,   and  a  portion,  in 
manuscript,  of  new  matter  being  left  out,  the  sense  of  the 
whole  became  marred  :  A  new  Legislative  provision  became 
necessary  and  I  then  introduced  the  Act  of  the  10th  and  1 1th 
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Vicloha')  chap.  11,  which  is  now  under  discussion.  It  may 
perhaps  be  firom  a  feeling  of  paternal  kindness  that  I  have 
convinced  myself  that  this  act  is  declaratory  of  the  existence 
of  the  old  Statute  of  James,  as  a  part  of  the  law  of  the  land, 
under  the  Ordinance  of  the  25th  Geo.  Ill,  and  introductory  of 
Lord  Tenterden's  act.  But  as  I  read  it,  I  cannot  view  it 
otherwise  than  as  in  express  terms  removing  the  doubts  which 
it  recites  as  pre-existing,  and  making  the  21st  of  James  a 
Statute  of  Lower  Canada,  and  a  rule  of  evidence  in  commcr* 
cial  matters.  I  possess  however,  under  all  circumstances, 
this  advantage,  that  my  opinion  is  confirmed  by  an  authority 
second  to  none,  that  of  our  departed  Chief  Justice,  Sir  Jamss 
Stuart,  yet  recently  removed  from  us  by  the  unspairing,  hand 
of  death.  In  making  mention  of  whose  authority  from  this 
place,  it  might  be  said  in  the  words  of  Lord  Coke  upon  Lit- 
tleton— **  not  the  name  of  the  author  only,  but  of  the  law 
itself."  For  no  Judge  was  better  able  than  he  to  sway  with 
a  master  hand  "  the  golden  mete  wand  of  the  law,"  or 
more  firmly  to  apply  it  in  measuring  with  almost  unerring 
precision  human  rights  and  human  obligations,  when  sub- 
jected to  the  test  of  forensic  examination.  I  wUl  always 
esteem  it  my  highest  privilege  to  have  been  associated  in 
the  administration  of  justice  with  so  great  a  man.  I  hold 
in  my  hand  a  judgment  prepared  for  delivery  in  this  very 
case,  which  would  have  disposed  of  it  in  a  manner  totally 
different  from  that  in  which  it  will  now  be  disposed  of, 
had  not  Sir  James  Stuart,  in  the  meantime,  been  compelled 
to  submit  to  that  law,  to  which  we  must  all  at  last  bow. 
Sir  James  thought  the  Act  10th  and  1 1th  Vic.  was  a  declara- 
tory Act  which  made  the  Statute  of  the  1st.  of  James  law  in 
Lower  Canada  from  the  period  of  the  Ordinance  25th 
Geoj^  III.  His  judgment  was  as  follows  :  "  Consider- 
ing that  the  Provincial  Statute  passed  in  the  Session  of  the 
Provincial  Parliament,  held  in  the  tenth  and  eleventh  years 
of  Her  Majesty's  Reign,  entitled  an  "  Act  to  repeal  a  certain 
17» 


260 

Act  therein  mentioned,  and  to  make  better  provision  for  the 
limitation  of  actions  in  Lower  Canada,"  is  of  the  nature  of  a 
declaratory  Act,  and  that  by  the  operation  of  this  Statute, 
the  English  Statute  of  limitations  passed  in  the  2 1st.  year 
of  King  James  the  1st.,  is  to  be  considered  as  having  become 
and  being  the  law  of  Lower  Canada,  in  force  therein  from 
and  since  the  passing  of  the  Provincial  Ordinance,  passed  in 
the  25th  year  of  the  reign  of  His  late  Majesty  King  George 
the  3rd,  intituled  ^^An  Ordinance  to  regulate  proceedings 
in  the  Courts  of  Civil  Judicature,  and  to  establish  trials  by 
Jury  in  actions  of  a  commercial  nature  and  personal  wrongs 
to  be  compensated  in  damages  ;"  and  considering,  therefore, 
that  at  the  time  of  the  institution  of  this  action  in  the  Court 
below,  the  several  causes  of  action  in  the  declaration  of  the 
Respondent  in  this  cause,  in  the  Court  below  filed,  set  forth 
and  contained,  were  by  the  lapse  of  more  than  six  years  from 
the  time  the  same  accrued,  barred  and  prescribed  ;  and  con- 
sidering, therefore,  that  in  the  rendering  of  the  judgment  of 
the  Court  below,  there  is  errror  ;  it  is  by  the  said  Court,  now 
here,  adjudged,  that  the  judgment  appealed  from  in  this 
cause,  namely  the  judgment  of  the  Superior  Court  therein 
rendered  be,  and  the  same  is  hereby  reversed,  annulled  and 
made  void,  &c." 

McIvER,  for  Appellants. 

Rose  &  Monk,  Counsel. 

McKay  &  Austin,  for  Respondents. 
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SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith,  and  Vanfelson,  Justices. 

SWING , Plaintiff, 
vs. 
Wing, Defendant. 

Held  : — ^That  no  prescription  exists  as  I  Jugé  : — Qu'il  n'existe  aucune  pres- 
to Promissory  Notes  due  and  payable  cription  à  l'encontre  des  Billets  Fro- 
more  than  Ave  years  before  the  coining  '  missoires  dus  et  payables  plus  de  cinq 
into  force  of  the  Act  12th  Vict.  c.  22.     '  ans  avant  la  mise  en  vigueur  de  l'acte 

I  de  la  12e  Vie.  c.  22. 

Judgment  rendered  the  16th  November,  1862. 

Action  on  a  Promissory  Note  payable  on  demand,  alleged 
in  the  declaration  to  have  been  made  at  LoweU,  in  the  United 
States,  on  the  SOth  December,  1845.  The  Defendant  was  the 
maker  of  the  Note  and  the  Plaintiff  the  immediate  holder. 

The  Defendant  appeared  and  pleaded  two  several  pleas  of 
prescription  as  follows  : 

First,  "  That  the  said  Plaintiff  cannot  and  ought  not  to 
'*  have  or  maintain  his  said  action  and  deinande  against  the 
"  said  Defendant,  because  he  saith  that  no  suit  or  action  was 
"  brought  on  the  said  Promissory  Note,  described  in  Plaintiffs 
"  declaration,  within  five  years  next  after  the  day  on  which 
"  the  same  became  due  and  payable  ;  and  because  the  pre- 
"  sent  action  was  not  instituted  within  five  years  after  the 
"  said  Note,  according  to  its  tenor  and  effect,  became  due  and 
**  payable  :  Wherefore,  Defendant  prays  that  by  the  Judg« 
"  ment  of  this  Honorable  Court  the  said  Note  be  declared  to 
"  be  absolutely  paid  and  discharged,  and  the  action  of  the 
"  Plaintiff  hence  difmiissed  with  costs." 

.2.  By  his  second  plea,  the  Defendant  alleged  the  prescrip- 
tion of  five  years,  as  in  his  first  plea,  and  tendered  his  oath. 

The  Plaintiff  by  his  special  answer  to  the  Defendant's  first 
pica,  replied  that  the  Promissory  Note  described  in  his  decla* 
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oration  was  made  long  previous  to  the  enacting  and  coming 
into  force  of  the  law  invoqued  by  the  Defendant,  which  law 
could  not  affect  notes  or  obligations  in  writing  made  anterior 
to  its  being  enacted  nnd  coming  into  force  ;  and  by  his 
answer  to  the  Defendant's  second  plea,  he  alleged  that  the 
Act  34th  Geo.  Ill,  chap.  2,  invoked  by  the  Defendant,  had 
been  repealed  long  previous  to  the  pleading  of  the  said  excep- 
tion. 

Issue  was  joined  upon  these  pleadings. 

Flket,  for  Defendant  :  The  31st  section  of  the  Promissory 
Note  Act,  12th  Vict.  chap.  22,  establishes  an  absolute 
prescription  for  notes  due  and  payable  at  the  time  that  Act 
came  into  force,  which  notes  werc  to  be  held  to  be 
'^  absolutely  paid  and  discharged,"  if  no  action  were  brought 
on  them  within  five  years  next  after  the  day  on  which  they 
**  shall  become  due  and  payable  ;  "  and  this  section  of  the 
Act  is,  as  regards  this  class  of  notes,  retroactive  in  its 
effect.  But  should  it  be  held  that  the  note  in  question  is  not 
provided  for  by  the  Slst  section  of  12th  Vict  cap.  22,  recourse 
must  then  be  had  to  the  Statute  34th  Geo.  Ill,  cap.  2.  By 
the  24th  section  of  12th  Vict.  cap.  22,  it  is  enacted,  "  That 
"  in  all  matters  relating  to  promissory  notes  not  herein 
^^  specially  provided  for,  recourse  shall  be  had  in  all  Courts 
^^  in  Lower  Canada  to  the  laws  now  in  force  there  ;  and  in 
^'  the  absence  of  such  laws,  to  the  laws  of  England  in  force 
'^  at  the  time  of  the  passing  of  this  Act."  Now  this  Act  was 
passed  in  the  month  of  May,  to  come  into  force  in  August 
following,  and  the  Act  34tb  Geo.  Ill,  cap.  2,  was  repealed  only 
from  and  after  the  day  when  the  new  Act  should  come  into 
force,  and  was  undoubtedly  in  force  at  the  time  of  the 
passing  of  12th  Vict  cap.  22,  and  continued  in  force  till  the 
month  of  August  following,  and  is  still  in  force  in  respect  to 
all  matters  relating  to  bills  and  notes  not  specially  provided 
for  by  the  Act  ISth  Vict.  cap.  22. 
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It  follows,  therefore,  that  one  or  other  of  these  two  pres^ 
ciiptions  must  apply  in  the  present  case — either  an  absolute 
prescription  under  the  Slst  section  of  the  Act  12th  Vict.,  c. 
i2j  or  the  prescription  under  the  Act  84th  Geo.  HI,  with  the 
oath,  if  required. 

Per  curiam.  This  action  brings  up  again  the  question  of 
the  application  of  the  Promissory  Note  Act,  12th  Vict.,  c.  22, 
as  regards  the  prescription  of  five  years.  The  Court  held  in 
the  case  of  Fisher  vs.  Russell,  now  before  the  Court  of  Ap- 
peals, that  that  prescription  would  not  apply  to  notes  which 
had  become  due  before  the  passing  of  the  Act.  The  case 
admits  of  doubts,  but  we  must  maintain  the  same  principle  that 
we  did  in  Fisher  vs.  Russell,  and  dismiss  the  exceptions.  (1) 

The  following  is  that  portion  of  the  Judgment  which  bear? 
on  the  question  of  prescription. 

(1)  In  Fisher  vs.  RuMell,  No  101,  Judgement  renderei)  13th  July,  1852,  the 
Defendant  pleaded  similar  pleas  ol  prescription  to  those  pleaded  in  Wiuç  Vb. 
Win^.  On  demurrer,  the  Court,  consisting  of  Smith,  Vanfklsok  and  Mon- 
DKLET,  Justices,  dismissed  the  pleas.  In  that  case  :  Smith,  Justice,  observed  : 
The  next  plea  sets  up  a  prescription  of  five  years;  and  this  raises  the  important 
question  whether  there  is  any  law  giving  this  prescrintion.  By  the  late  Promis- 
■ory  Note  Act  it  will  be  seen  that  the  Act  34  Geo.  Ill,  is  repealed.  The  new 
Statute,  therefore,  is  the  sole  rule  by  which  this  question  is  to  oe  decided.  Is  the 
enactment  of  prescription  contained  in  the  31  at  section  of  that  Act  retroactive  t 
There  is  no  difference  of  opinion  with  the  Court  on  this  point,  that  it  is  not  rétro- 
active :  and  that  it  cannot  affect  the  right  of  recovering  notes  made  more  than 
fire  Tears  before  that  law.  The  words  of  the  Act  are:  *^  that  all  bills,  &c., 
"  shall  be  held  and  taken  to  be  absolutely  paid  and  discharged  if  no  suit  or  action 
"  is  brought  thereon  within  five  years  next  after  the  day  on  which  such  bills  or 
"  notes  mall  become  due  and  payable."  If  the  word  "  have  "  had  been  introduced 
so  as  to  make  it  ''  shall  have  become  due  "  there  would  have  been  no  difficulty. 
Judgment  has  since  been  pronounced  in  the  Court  of  Appeals  in  the  case  of 
Fisher  vs.  Russel,  but  the  judgnieut  does  not  touch  the  question  of  the  pres« 
crirtion  of  Promissory  Notes,  which  still  remains  as  decided  in  Wing  vs.  wing. 

In  a  more  recent  caie,  Campbell  vs.  Hutchitis,  No.  2195.  appealed  from  the 
Circnit  Court,  in  which  judgment  was  pronounced  on  the  31st  of  May  last,  the 
Defendant,  in  addition  to  the  pleas  of  prescription  pleaded  in  Wing  vs.  Wing, 
pleaded  a  prescription  of  six  vears  under  the  EngUsh  Statute  of  Limitations, 
xalying  on  the  portion  of  the  25  sec.  uf  the  12th  Vict.  c.  22,  which  enacts  ''  that 
in  all  matter*  relating  to  billÉ^and  notes  not  specially  provided  for,  recourse  shall 
he  had  first  to  the  laws  in  force  in  Lower  Canada,  and  in  the  absence  of  sucli 
laws  "to  ike  law»  of  England  in  force  at  the  time  of  the  patting  ofthit  Jlci,*' 

Judgment  was  given  in  the  Court  below  by  Mr.  Justice  Bruneau,  maintaining 
tbepleas  of  prescriptioui  and  dismissing  the  Plaintiff's  action. 

liiis  jndgiaoent,  the  Superior  Court  reversed,  His  Honor  Mr.  Justice  Dat, 
obserrin^  :  "  that  although  the  Court  is  not  unanimous,  I  did  not  think  myself 
jtHtiiMd  m  departing  from  the  decision  girts  in  Wing  ts.  Wing,  until  the  qnegtio» 
fltd  bMB  otb«rwii«  tattlid  in  tpptal.'' 
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"  The  Court  having  heard  the  parties,  &c.,  adjudging 
"  firstly  upon  the  law  issues,  and  considering  tliat  at  the  time 
"  of  the  institution  of  the  present  action,  there  existed  no  law 
"  by  which  the  said  Defendant  could  legally  claim  or  set  up 
*'  against  the  said  PlaintifPs  demand  any  prescription  of  five 
*'  years,  accruing  in  favor  of  the  said  Defendant  during  the 
"  five  years  next  preceding  the  institution  of  tlie  said  action, 
"  as  the  said  Defendant  in  and  by  his  first  and  second  excep- 
"  tions  in  this  cause  filed  hath  pleaded,  doth  maintain  the 
"  demurrers  of  the  said  Plaintiff  to  the  said  exceptions."  (1) 

DooHERTY,  for  Plaintiff. 

Flest  and  Dorman,  for  Defendant. 

VICE  ADMIRALTY   COURT.— LOWER  CANADA. 
Before  The  Hon.  H.  Black,  Judge,  Vice  Admimlty  Court. 
The  Niagara. — Taylor. 
The  Elizabeth. — NowelL 


Held  :— That  if  it  appears  in  evi- 
dence thaf  there  was  r.o  proper  and 
sufBcient  look  out  on  board  ot  a  ship, 
and  a  collision  occurs  between  such 
ship  and  another  towed  by  a  steamer, 
because  the  steamer  was  not  seen  by 
such  vessel  in  time  to  enable  her  to 
take  the  necesAary  measures  to  avoid 
a  collision  ;  that  trie  want  of  such  nro- 
per  lookout,  on  board  of  such  vessel,  is 
sufficient  neglect  or  misconduct  to 
make  her  liable  for  damages,  although 
she  adopted  the,  most  seamanlike  and 
proper  course,  when  the  collision  was 
all  out  inevitable. 


Jugé  : — Que  s'il  appert  par  le  témoi- 
gnage qu'il  n'y  avait  pas  À  bord  d'ua 
vaisseau  une  vigie  suffisante,  et  qu'une 
collision  a  eu  lieu  entre  tel  vaisseau  et 
un  autre  hraisseau  remorqué  par  uii 
bateau-à-vapeur,  parceque  ce  dernier 
n'a  pas  été  aperçu  à  temps  par  tel 
vaisseau  pour  le  mettre  à  portée  de 
prendre  les  moyens  nécessaires  pour 
éviter  une  collision  ;  que  le  manque  d« 
telle  vigie,  à  bord  de  tel  vaisseau  «  est  un 
acte  de  négligence  suffisant  pour  rendre 
ce  vaisseau  responsable  en  dommages, 
quand  bien  même  la  manœuvre  aurait 
été  exécutée  suivant  les  règles  nautiques 
au  moment  où  la  collision  était  deve- 
nue presqu'inévitable. 


Judgment  rendered  the  2nd  June,  1854. 

These  cases  originated  in  a  collision  which  took  place  on 
the  Srd  of  November,  1863,  between  the  ship  Niagara,  while 
sailing  down  the  river  St.   Lawrence   on  her  homeward 

(1)  This  case  ws«  appeiled,  but  was  subsequently  settled  by  the  parties,  and 
the  sppMl  abtndoncd. 
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voyage  to  Liverpool,  and  the  bark  Elizabeth,  coming  up  in 
tow  of  the  steamer  Providence,  under  the  circumstances 
noticed  in  the  Judgment  of  the  Court. 

Hon.  Henrt  fiLACK  :  The  Niagara,  a  vessel  of  about  422 
tons  burthen,  laden  principally  with  grain  and  deals,  sailed 
from  Quebec  on  her  homeward  voyage  to  Liverpool,  in  the 
afternoon  of  Thursday  the  3rd  of  November  last,  in  charge 
of  a  regular  branch  pilot;  and  at  about  the  hour  of  a 
quarter  to  seven  on  the  same  day  had  gone  round  Point  Levi, 
and  was  about  abreast  of  Indian  Cove,  the  wind  being  then 
at  west  by  north,  or  west-north-west,  blowing  a  moderate 
breeze,  the  tide  being  flood  and  the  ship  having  all  sails  set 
except  the  studding  sails,  and  being  about  mid-channel  or 
rather  to  the  southward  of  it,  and  going  down  the  river  at 
the  rate  of  about  three  miles  an  hour.  She  had  passed  two 
ships  at  anchor,  the  one  on  the  starboard  and  the  other  on 
the  port  side,  the  one  apparently  lying  on  the  north  side  of 
the  channel  and  the  other  on  the  south  side  of  it.  At  the  same 
time  the  bark  Elizabeth,  a  vessel  having  between  three  and 
four  hundred  tons  of  railroad  iron  on  board,  was  coming  up 
the  river  St.  Lawrence,  on  her  outward  voyage  from  England 
to  Quebec,  in  charge  of  a  regular  branch  pilot,  and  in  tow 
of  the  steamer  Providence,  which  was  engaged  to  take  her 
to  her  intended  wharf  at  Point  Levi,  the  tow  line  was  about 
thirty  fathoms  in  length  ;  she  had  all  her  sails  furled  and 
her  yards  braced  up,  the  wind  being  a-head,  and  was  going 
at  the  rate  of  about  five  miles  an  hour,  that  is,  two  miles 
faster  than  the  flood  tide  which  carried  her  about  three  miles 
an  hour.  The  moon  was  then  about  three  days  old.  At 
abont  a  quarter  to  seven  the  Elizabeth,  and  the  steamboat  in 
tow  of  which  she  was,  had  also  got  abreast  of  Indian  Cove. 
The  night  at  the  time  seems  firom  the  evidence  to  have  been 
reasonably  clear,  and  sufiiciently  so  for  lights  to  be  seen  at  a 
modetate  distance  ;  though  there  is  some  slight  discrepance  on 
thi»  point,  the  witnesses  firom  the  Elizabeth  and  from  the 
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steamer  declaring  that  the  night  was  very  cleajr  and  staxligiity 
and  that  the  moon  had  been  visible  early  in  the  evening,  and 
that  they  could  see  both  shores,  and  the  light  on  board  the 
ships  in  the  harbour  and  the  lights  of  the  town  ;  while  the 
witnesses  from  the  Niagara  say  that  it  was  dear  to  the  west* 
ward,  but  hazy  to  the  eastward,  and  that  the  moon  was 
clouded  and  not  to  be  seen  ;  they  do  not  however  pretend 
that  lights  could  not  be  seen  at  a  reasonable  distance,  in  fact 
the  look-out-man  of  the  Niagara  says  that  it  was  a 
pretty  clear  night,  and  that  he  saw  the  steamer  Provi- 
dence about  twenty  minutes  before  the  collision,  which  forms 
the  subject  of  the  present  controversy.  It  is  sufficiently  proved 
that  the  Niagara  had  a  light  at  her  bowsprit  end  *^  a  reflect* 
ing powerful  light;"  that  the  steamer  had  two  ordinary 
lights,  one  on  each  paddle  box,  and  a  bright  red  light  forward  ; 
and  that  the  Elizabeth  had  alight  in  her  starboard  fore-rigging, 
about  sixteen  feet  above  the  deck.  It  appears  that  each  of 
the  three  vessels  was  navigated  by  a  competent  number  of 
officers  and  men,  and  was  staunch,  tight  and  in  good  order. 

Under  these  circumstances  a  collision  took  place  between 
the  Niagara  and  the  Elizabeth,  the  Niagara  according  to 
some  of  the  witnesses  striking  her  cut-water  against  the 
starboard  bow  of  the  Elizabeth,  but,  according  to  others,  the 
starboard  bow  of  each  vessel  striking  the  starboard  bow  of 
the  other.  The  injury  done  to  the  Niagara  is  stated  by  her 
master  to  be,  the  starboard  side  of  the  top  gallant  forecastle 
started  and  several  stancheons  broken,  the  figure  head  and 
cut-water  broken,  head  rails  and  knees  broken,  windlass  bite 
started,  cat  head  broken,  bowsprit  and  jib-boom  carried  away^ 
fore-top  mast  and  fore-yard  and  fore-top  gallant  yard  broken» 
sails,  standing  and  running  rigging  destroyed  and  broken 
forward,  and  all  the  gear  connected  with  the  bowsprit,  main* 
top  gallant  mast  and  stays  carried  away,  and  the  stock  q( 
the  bower  anchor  broken.  The  iivcuy  dcme  to  tbe.EUnlbetii 
is  stated  by  her  master  to  havs  been  done  by  the  oni«Wiîsr 
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of  the  Niagara  striking  the  starboard  bow  of  the  Elizabeth, 
and  breaking  seven  of  her  timbers  in  the  bow,  the  top-gallant 
rail  and  bulwarks,  injuring  the  after  part  of  the  fore-rigging, 
the  main-top  sail  and  cat  head,  breaking  four  planks,  cover- 
ing boards  and  two  paint  streaks,  and  also  destroying  the 
ceiling  and  water  way,  two  chain  plates  and  a  great  part  of 
the  fore-rigging,  the  bowsprit  ot  the  Niagara  havir^  run 
through  it. 

With  regard  to  the  circumstances  which  immediately 
preceded  and  occasioned  the  collision,  the  evidence,  as 
usually  occurs  in  like  cases,  is  conflicting.  Owen  Evans,  the 
Boatswain  and  look-out-man  of  the  Niagara,  says,  that  he 
was  on  the  top  gallant  fore-castle  of  the  vessel,  walking  from 
side  to  side,  in  order  that  he  might  see  in  every  direction, 
when  at  about  a  quarter  to  seven,  the  Niagara  having  just 
passed  a  vessel  to  the  southward  at  anchor,  he  saw  two  lights 
ahead  which  he  at  first  took  for  the  lights  of  a  vessel  at 
anchor  ;  he  believes  them  to  have  been  a  quarter  of  a  mile 
off,  but  almost  immediately  seeing  sparks,  and  the  lights  pro- 
ceeding more  to  the  southward,  he  knew  it  to  be  a  steamer, 
and  thereupon  cried  out  to  the  Pilot  of  the  Niagara,  ^'  lights 
on  the  starboard  bow  ;"  the  pilot  came  forward,  and  then 
gave  orders  to  the  man  at  the  wheel,  to  starboard  the  helm, 
which  was  at  once  done,  the  ship  immediately  answered  her 
helm  ;  he  says  that  "  the  steamer  was  just  in  the  centre  of  us, 
about  a  cable's  length  to  the  southward,'^  that  the  steamer 
was  then  avoided,  but  that  the  Elizabeth  kept  her  helm 
a-port  ;  and  the  consequence  was  that  a  collision  took  place, 
the  two  ships  striking  one  another  on  the  starboard  bow  ; 
that  the  lights  being  between  him  and  the  Elizabeth,  which 
the  steamer  had  in  tow,  he  did  not  observe  the  Elizabeth 
imtil  about  nine  or  ten  minutes  btfore  the  collision.  On  being 
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cross-examined  he  says  that  he  saw  the  steamer  Providence 
perhaps  about  twenty  minutes  before  the  collision.  The 
statement  of  the  look-out-man,  is  substantially  confirmed 
by  that  of  the  master,  mate  and  six  of  the  men  of  the  Niagara, 
with  this  material  difference,  that  whereas  Evans  admits 
that  he  saw  the  steamer  twenty  minutes  before  the  colli- 
sion, the  master  says  he  only  saw  the  steamer  from  a  minute 
to  a  minute  and  a  half  before  the  collision,  and  that  he  saw 
the  Elizabeth  ten  or  fifteen  seconds  before  the  collision.  The 
mate  and  seamen  vary  as  to  the  time  they  saw  the  steamer, 
stating  it  at  from  two  to  six  minutes  before  the  collision,  and 
all  agreeing  that  they  saw  the  steamer.  They  agree  generally 
in  stating  that  the  look-out-msm  reported  lights  on  the  star* 
board  bow  ;  that  the  pilot  then  went  forward  and  immediately 
afterwards  ordered  the  helm  to  be  put  a-starboard,  and  that 
the  order  was  instantly  obeyed,  and  the  helm  put  haid-a« 
board,  that  the  Niagara  was  then  going  four  or  five  knots, 
and  obeyed  her  helm  directly  ;  that  her  head  was  got  well 
off  to  the  north,  in  order  to  clear  the  steamer,  and  that  she 
did  clear,  but  that  in  consequence  of  the  Elizabeth, — which 
they  say  was  from  sixty  to  ninety  fathoms  astern  of  the 
steamer, — ^putting  her  helm  a-port  insteat  of  steering  after 
the  steamer,  she  sheered  broad  off  the  steamer's  starboard 
quarter,  and  she,  the  Elizabeth,  and  Niagara  came  into 
collision,  each  striking  the  other  on  the  starboard  bow,  and 
doing  the  damage  complained  of.  There  is  little  variance 
among  the  witnesses  from  the  Niagara  as  to  the  position  of 
the  lights  of  the  steamer  when  first  seen,  the  look-out*man 
says  he  saw  the  lights  a-head,  and  the  mate  says  when  he 
saw  the  lights  first  they  w^ere  about  half  a  point  on  the 
starboard  bow  ;  the  master  says  that  the  steamer,  when  first 
observed,  was  a  little  on  the  starboard  bow  of  the  Niagara, 
and  appeared  to  be  steering  more  to  the  southward. 

On  the  other  side,  the  master,  mate,  second  mate,  carpenter, 
boatswain  and  a  seaman  of  the  Elizabeth,  agree  in  attting, 
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thftt  they  saw  the  Niagara  between  thres  and  five  minutes 
before  the  collision,  that  she  was  under  a  press  of  sail,  and 
converging  towards  the  steamer  and  the  Elizabeth  ;  that  after 
billing  her  and  receiving  no  answer,  the  pilot  ordered  the 
helm  of  the  Elizabeth  to  be  put  a-port,  because  he  said  that 
she,  the  Niagara,  was  coming  across  the  Elizabeth's  bow. 
That  when  the  Niagara  was  so  hailed  she  was  sufficiently 
distant  from  the  steamer  and  the  Elizabeth  to  make  her  pass 
clear  of  both,  had  her  helm  been  put  a-port,  but  that  they  did 
not  perceive  that  she  altered  her  course,  and  that  she  conse- 
quently ran  foul  of  the  Elizabeth  ;  her  cut-water  striking  the 
starboard  bow  of  that  vessel.  They  say  that  until  the  helm  of 
the  Elizabeth  was  so  put  a-port  she  was  steered  directly  in 
the  course  pursued  by  the  steamer.  It  is  stated  by  the  master 
of  the  Elizabeth,  and  not  satisfactorily  rebutted,  that  the 
master  of  the  Niagara  afterwards  told  him  that  the  Elizabeth* 
was  not  perceived  by  the  people  on  board  the  Niagara  more 
than  half  a  minute  before  the  collision,  owing,  as  he  said,  to 
the  smoke  of  the  steamboat.  It  is  proved  that  the  master 
of  the  Elizabeth  expected  the  Niagara  might  pass  between 
the  steamer  and  the  Elizabeth,  from  the  course  the  Niagara 
steered,  and  ordered  the  carpenter  to  be  ready  with  his  axe 
to  cut  the  tow-rope  in  case  of  her  doing  so,  w4iich  she  might 
have  done  if  they  had  ported  her  helm.  The  carpenter  says 
that  the  Niagara  was  steering  almost  across  the  river  before 
the  collision.  The  mate  says  that  the  Niagara  continued  in 
the  same  course  until  within  about  forty  fathoms  from  the 
Elizabeth,  when  she  apparently  put  her  helm  a  starboard 
and  brought  her  bow  more  directly  down  the  river.  The  matfe 
also  says  that  he  saw  the  Niagara  some  lime  before  he 
reported  her,  but  did  not  perceive  that  she  was  pursuing  a 
wrong  course  until  about  three  minutes  before  the  accident 
occurred. 

There  has  been  no  attempt  on  either  side  to  attribute  ]nis- 
conduct  to  the  steamer,  and  the  master,  one  of  the  part- 
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owners,  and  one  of  the  hands  on  board  her  at  the  time  have 
been  examined.  These  people  state,  that  when  they  first  saw 
the  Niagara,  she  was  about  fifteen  arpents  (half  a  mile)  a-head, 
and  about  three  arpents  to  the  northward  of  the  steamer's 
course, — ^that  the  course  of  the  steamer  was  then  altered  a 
little  more  to  the  south, — that  the  Elizabeth  was  well  steered, 
straight  after  the  steamer, — that  token  the  Niagara  was  about 
two  arpents  abovCy  and  three  or  four  arpents  to  the  northward  of 
the  steamer^  she  altered  her  course  afid  ran  across  the  river  y 
towards  the  steamer,  scraping  the  steamer  with  her  martingale 
from  the  tofieelhouse  to  the  stem.  That  when  the  Niagara  was 
seen  to  alter  her  course,  the  steamer's  helm  was  put  hard  a 
starboard,  and  that  had  this  not  been  done,  the  Niagara 
would  have  run  the  steamer  down — and  that  the  pilot  of  the 
Niagara  cried  out  to  the  steamer's  people  to  starboard  their 
helm,  though  not  till  after  they  had  done  so.     That  after 
passing  the  steamer  the  Niagara's  head  inclined  a  little  more 
to  the  northward  from  the  force  of  the  shock,  (as  they  think) 
and  that  in  less  than  one  minute  after  she  cleared  the  steamer, 
the  Niagara  ran  foul  of  the  Elizabeth.  That  they  do  not 
know  what  parts  of  the  two  vessels  came   in  contact,  they 
simply  heard  the  ciesh.    They  say  they  were  quite  surprised 
to  see  the  Niagara  come  directly  towards  the  steamer.  That 
it  appeared  to  them  that  the  Niagara  had  no  watch.  That  on 
board  the  Elizabeth  the  greatest  care  seemed  to  be  taken  to 
avoid  accidents.  They  say  that  the  distance  between  the 
steamer  and  the  Elizabeth  was  about  thirty  fathoms.  The 
evidence  of  Charles  Nolet,  the  pilot  of  the  Hampden,  one  of 
the  two  ships  at  anchor,  makes  xxo  material  difference  in  the 
case.  It  confirms  the  statement  of  the  steamer's  people,  that 
the  Niagara  struck  her  before  she  struck  the  Elizabeth  ;  and 
also  the  statement  on  the  part  of  the  Elizabeth,  that  the  Nia- 
gara was  steering  across  the  river,  and  did  not  alter  her  course. 
This  man's  impressions  are  that  the  Niagara  did  not  see  the 
steamer  until  two  late.    Both  vessels  were  engaged  in  doing 
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iiile  or  law  preventing  vessels  from  entering  or  leaving  the 
haibour  of  Quebec  at  any  hour,  or  obliging  them  to  keep  any 
particular  track  or  part  of  the  channel  in  so  doing.  The 
Niagara  had  the  wind  large,  and  as  steamers  are  to  be  con- 
fiideied  in  the  light  of  vessels  navigating  with  a  fair  wind, 
the  steamer  and  the  Niagara  may  be  considered  in  this 
respect  as  on  an  equality.  The  Elizabeth  was  powerless  to 
a  very  great  extent,  she  had  a  head  wind  and  no  sails  set, 
and  she  was  fast  to  the  steamer,  so  that  she  could  only  sheer 
to  a  certain  distance  on  either  side  of  the  course  in  which 
she  was  towed  by  the  steamer.  No  blame  is  attributed  by 
either  party  to  the  steamer,  and  the  only  question  raised  as 
to  the  Elizabeth's  action,  is  whether  she  exercised  her  power 
of  sheering  properly  or  improperly,  and  it  may  be  that  in 
parting  her  helm,  when  the  Niagara  was  close  upon  her,  she 
did  right  The  general  rule  is  that  when  two  vessels  are 
approaching  each  other,  both  having  the  wind  large,  and  are 
approaching  each  other,  so  that  if  each  continued  in  her 
course,  there  would  be  danger  of  collision,  each  shall  port 
helm,  so  as  to  leave  the  other  on  the  larboard  hand  in  passing  ; 
but  it  is  not  necessary  that  because  two  vessels  are  proceed- 
ing in  opposite  directions,  there  being  plenty  of  room,  that 
the  one  vessel  should  cross  the  course  of  the  other,  in  order 
to  pass  her  on  the  iarboard.  (1)  The  questions  arising  in  these 
actions  seem  to  be  : — 

1. — ^Whether  from  the  whole  tenor  of  the  evidence  it 
appears  that  there  was  a  proper  and  efficient  look-out  kept  on 
board  the  Niagara,  and  whether  timely  notice  was  given,  by 
the  look-out-man,  of  the  proximity  of  the  steamer  and  the 
Elizabeth? 

2. — Whether  at  the  time  when  the  lights  of  the  steamer 
were  seen  by  the  Niagara,  the  Niagam  was  pursuing  a  direct 

(1)  ne  Maacbester,  W.  Rot».  62. 
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course  down  the  river,  or  was  in  fact  standing  too  much  to 
the  southward,  and  crossing  the  channel  and  the  course  of 
the  steamer  and  her  tow  ? 

3. — Whether,  when  the  danger  of  collision  was  seen  by 
the  Niagara^s  pilot  and  people,  the  most  seamanlike  and 
proper  means  were  adopted  by  them  to  avoid  the  danger,  and 
more  particularly  whether  it  was  right  to  put  her  helm  a 
starboard  ? 

4. — Whether  when  the  danger  of  collision  was  seen  by  the 
people  of  the  Elizabeth,  the  most  seamanlike  and  proper 
means  were  adopted  by  them  to  avoid  the  danger,  and  more 
particularly  whether  it  was  right  to  put  her  helm  to  port  ? 

5. — And  generally  whether  any  rule  of  navigation  or  of 
seamanship  was  violated  by  either  and  which  of  the  vessels, 
or  whether  there  was  any  fault,  neglect  of  duty,  or  want  of 
proper  precaution  or  skill  on  the  part  of  those  in  charge  of 
either  and  of  whieh  vessel  :  or,  did  the  accident  arise  from 
circumstances  over  which  neither  vessel  had  any  control  ; 
and  is  it  therefore  to  be  considered  as  an  unavoidable  mis- 
fortune, for  which  neither  can  be  blamed  or  held  responsible  ? 

Upon  these  several  points,  the  Court  will  avail  itself  of  the 
long  practical  experience  and  great  professional  skill  of  Cap- 
tain Jesse  Armstrong,  the  Harbour  Master  of  Quebec,  and  one 
of  the  Wardens  of  the  Trinity  House,  and  of  Lieutenant  Edw. 
D.  Asbo,  of  the  Royal  Navy,  and  Superintendant  of  the 
Observatory  at  Quebec. 

At  a  subsequent  sitting  of  the  Court,  Captain  Armstrong 
and  Lieutenant  Ashe,  who  had  heard  the  arguments  in  the 
case  as  assessors,  gave  in  the  following  answers  to  the  ques- 
tions submitted  for  their  consideration  : 

"  L — The  look-out-man  states  that  he  saw  the  steamer 
Providence  about  twenty  minutes  before  the  collision  ;  but 
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no  precautions  were  taken  by  the  Niagara  to  avoid  her  tintil 
the  steamer  was  so  close,  that,  notwithstanding  the  Niagara 
answered  her  hehn  quickly,  she  grazed  the  after  part  of  the 
steamer  with  her  martingale.  From  this  one  of  two  things 
is  evident,  either  the  pilot  or  officer  in  charge  of  the  deck 
did  not  see  the  steamer  Providence  in  time  to  avoid  her,  in 
which  case  there  was  a  want  of  proper  look-out  ;  or,  if  he 
did  see  her  there  was  great  carelessness  shewn  in  approach- 
ing so  close  to  her  when  he  had  plenty  of  room,  and  might 
have  passed  either  to  the  northward  or  southward  of  the 
steamer  and  her  tow.  The  evidence  given  by  Charles  Nolet, 
a  third  party,  and  a  calm  spectator  of  the  collision,  is  of  much 
importance.  He  says,  "  and  the  witness  believes,  that  the 
steamer  was  not  perceived  by  the  Niagara  until  too  late, 
because  he  is  certain  that  if  she  had  been  seen  in  time  by 
the  Niagara,  and  had  then  the  necessary  measures  been 
taken,  the  collision  would  have  been  easily  avoided." 

"  2.— We  believe  that  the  Niagara  was  steering  a  little  to 
the  south  shore  in  order  to  pass  the  Hampden  on  the  starboard 
side  ;  but  in  so  doing  there  was  nothing  to  prevent  her,  the 
Niagara,  keeping  a  bright  look-out,  and  taking  proper  mea 
sures  to  avoid  lights  that  might  have  been  seen  a-head." 

**  S. — When  the  pilot  appears  to  have  seen  the  danger  of 
collision,  the  only  thing  that  could  be  done  at  that  time,  was 
putting  the  helm  of  the  Niagara  a-starboard." 

**  4. — ^The  Elizabeth  followed  the  rules  laid  down  for  ves- 
sels meeting  each  other  ;  and  it  would  have  been  well  for  all 
parties  if  her  tug  had  set  her  the  example  in  porting  her  helm 
in  time.  Be  this  as  it  may,  it  is  pretty  clear  that  if  a  tug 
tries  to  pass  on  one  side  of  a  vessel,  and  her  tow  tries  to  pass 
on  the  other  side,  without  either  cutting,  slacking  or  letting 
go  thetow  rope,  a  collision  will  inevitably  take  place.  If  it  was 
^apposed  by  those  on  board  of  the  Elizabeth,  that  a  collision 
18 
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was  unavoidable,  then  they  did  right  in  porting  their  helm  in 
order  to  get  the  shock  on  the  strongest  part  of  the  vessel." 

*^  6. — ^Theie  was  no  want  of  seamanship  shewn  on  either 
side,  but  a  great  want  of  caution  on  the  part  of  the  Niagara. 
It  should  be  imperative  on  all  vessels,  particularly  steamers 
from  the  quickness  of  their  motions,  that  they  be  stricdy  com- 
pelled to  carry  their  lights  according  to  law,  which  would  in 
all  cases  determine  two  veiy  essential  points  ;  first,  that  she  is 
a  steamer  ;  secondly,  how  she  is  steering,  the  latter  a  most  im- 
portant point,  which  generally  can  be  easily  determined 
when  proper  lights  are  carried  ;  that  is  to  say,  a  red  light  at 
the  bow,  and  a  white  light  at  the  mast  head  or  flag-staff,  (see 
the  60th  Trinity  House  By-law)  which  regulation  the  steamer 
Providence  did  not  comply  with  at  the  time  of  the  collision. 
It  appears  to  us  that  if  the  steamer  Providence  had  been 
keeping  a  good  look-out,  and  had  immediately  put  her  helm 
a-port,  which  she  was  bound  to  do  on  first  perceiving  the 
^Niagara,  no  collision  would  have  taken  place.  In  conclusion 
we  are  of  opinion  that  the  Niagara  is  responsible  for  the 
damages  done  to  the  Elizabeth." 

The  Hon.  Henry  Black  :  The  professional  gentlemen  by 
whom  I  have  been  assisted  in  this  case  are  of  opinion,  and  I 
concur  with  them,  that  the  Elizabeth  is  not  chargeable  with 
any  misconduct  or  mismanagement  as  regards  the  circum- 
stances which  led  to  the  collision.  Even  with  respect  to  her 
porting  her  helm  when  the  Niagara  was  close  upon  her, 
those  gentlemen  think  that  she  was  fully  justified,  if  she 
thought  the  collision  inevitable  and  only  wished  to  make  it 
as  harmless  as  possible.  That  this  was  the  opinion  of  those 
on  board  her  is  clear  from  the  evidence,  their  only  hope  then 
was  that  the  Niagara  might  pass  between  the  Elizabeth  and 
the  steamer,  and  a  man  was  ready  on  board  the  Elizabeth  io 
cut  the  tow  rope  if  necessary.  I  also  concur  with  those  gen- 
tlemen, in  thinking  that   there   was  sufiicient  neglect  or 
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misconduct  on  the  part  of  the  Niagara,  to  make  her  liable  to 
the  owne»  of  the  Elizabeth  for  the  damages  resulting  from 
the  collision.  There  was  no  proper  and  sufficient  look-out 
onboard  the  Niagara,  nor  were  the  proper  means  adopted  for 
avoiding  collision  after  the  time  when  the  steamer's  lights 
were  seen  by  the  Niagara  over  her  starboard  bow.  Her 
having  adopted  the  most  seamanlike  and  proper  course  when 
the  collision  was  all  but  inevitable,  does  not  exempt  her  from 
responsibility. 

Neither  in  the  pleadings  nor  in  the  evidence  is  there  any 
allegation  that  the  fault  was  with  the  steamer.  It  may  be 
possible  that  if  she  had  ported  her  helm  at  a  veiy  early  period, 
and  gone  to  the  northward,  the  vessels  might  have  passed 
clear  ;  but  there  was  then  evidently  sufficient  room  for  them 
to  pass  clear  without  her  doing  so  ;  and  it  is  far  from  impro- 
bable that  her  doing  so  might  have  brought  her  into  contact 
with  the  Niagara,  as  the  steamer's  people  assert  ;  and  if  she 
had  done  so  and  mischief  had  ensued  she  might  be  liable  ; 
for,  as  is  correctly  said  by  Chief  Justice  Best.  **  Although 
"  there  may  be  a  rule  of  the  sea,  yet  a  man,  who  has  the 
^  management  of  one  ship,  is  not  allowed  to  follow  that  rule, 
"  to  the  injury  of  the  vessel  of  another,  when  he  could  avoid 
"  the  injury,  by  pursuing  a  different  course."  (1)  Although 
there  may  be  some  discrepance,  in  the  evidence  on  this  point, 
yet  I  see  nothing  to  justify  my  concluding  that  there  was  not 
a  sufficient  look-out  on  board  the  steamer.  As  regards  her 
lights,  I  incline  to  think  that  she  complied  substantially  with 
the  Trinity  House  rule,  (2)  as  far  as  circmnstances  allowed. 
She  had  the  bright  red  light  in  the  bow,  and  a  bright  white 

Î1)  8  Carrington  and  Payne,  53S,  Handyside  vs.  Wilson. 
2)  '<  That  all  steamboats ,  whethet  at  anchor  or  under  way  in  the  River  St. 
Lawrence,  within  the  Port  of  Quebec,  shall  at  night  shew  a  bright  red  light  in 
the  bow,  and  a  bright  white  light  at  the  mast  head,  and  if  any  such  boat  has  no 
mast,  the  white  light  shall  be  on  the  stern  sufficiently  high  to  be  seen,  over  the 
paddle-boxes,  under  a  penalty  not  exceeding  ten  pounds  currency,  to  be  reco- 
verable from  the  master  or  other  person  in  charge  of  such  steamboat,  for  every 
contravention  of  this  regulation."— 50th  sec.  of  By-laws  made  12th  April,  1850. 
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light  over  each  paddle  box.  It  does  not  appear  that  she  had 
any  mast,  and  being  engaged  in  towing,  it  may  be  that  she 
conld  not  carry  a  flag  staff  at  the  stem,  without  its  being  in 
the  way  of  the  tow  rope  ;  and  if  so,  she  seems  to  have  done 
all  that  could  be  expected,  under  the  circumstances,  towards 
obeying  the  rule  by  carrying  white  lights  on  each  side  suffi- 
ciently high  to  be  seen  over  the  paddle  boxes.  In  point  of 
fact  the  Niagara's  people  saw  these  lights,  and  even  suppo- 
sing them  to  have  been  insuiFcient,  the  accident  did 
not  arise  from  such  insufiScievey.  Unless  it  appeared 
that  the  accident  arose  exclusively  from  the  misconduct  of 
the  steamer,  the  responsibility  could  not  be  transferred  to  her 
so  as  to  relieve  the  other  vessels.  I  am  not  called  upon  in 
the  present  case  to  do  more  than  pronounce  judgment  as 
between  the  Elizabeth  and  the  Niagara  ;  nor  will  my  judg- 
ment prevent  the  recourse  of  either,  against  the  steamer,  if 
the  fault  were  exclusively  hers,  a  point  which  is  certainly 
not  established  by  the  evidence  in  the  present  suit  ;  the 
judgment  is  therefore  in  favor  of  the  Elizabeth  and  against 
the  Niagara. 

From  this  judgment  the  owner  of  the  Niagara  asserted  an 
appeal  to  Her  Majesty  in  Her  Privy  Council. 
Alleyn,  for  the  Elizabeth. 
Stuart  and  Vannovous,  for  the  Niagara. 

^^^^En  Ap^pel!^^^^^'  \  DISTRICT  DE  MONTREAL. 
Présents  :  Rolland,  Panet,  Aylwin  et  Mereufth,  Juges. 

Try  étal. Appelants^ 

et 
La  Corporation  de  l'Eveque  de  Mont- 
real  Intimée. 


Les  Appelants,  avaient  acquis  un 
immeuble,  sur  lequel  avaient  été  cons- 
truit le  **  Bantbt  College,"  à  Mont- 
réal, de  Genard,  par  acte  de  vente  du  18 
Mars,  1842  ;  partie  du  prix  resta  sur  le 
fonds  à  rente  constituée,  et  X2ô00  rea- 


The  Appellants  acquired  real  property 
on  which  was  built  the  Baptist  College, 
at  Montreal,  fromGerrard,  by  deed  of 
sale  dated  the  l8th  March,  1843,  part  of 
the  price  remained  à  rente  continuée  on 
the  property  y  aml*^j62ô00  also  remained  at 
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I 


(èient  anfln  à  intérêt  la  ^  dorant  d'un 
Donuné  Forsyth,  et  de  M.  C.  Gerrard,8& 
femose,  le  principal  devant  en  6tre  payé 
après  leur  mort  à  certainea  personnes 
désignées  poor  le  recevoir.  Plus  tard,  le 
S5JaiIlet,  1845,  les  Appelants,  par  un 
actequin'apas  été  enn^tré,  et  où  ils 
lU^aent  qu'ils  ont  acquis  uniquement 
cmme  fideicomoiissaires  (in  trust)  pour 
la  société  connue  sous  le  nom  de  *'  Ca- 
nada Baptist  Missionary  Society/'  JQS- 
in'à  ce  qu'elle  fut  incorporée,  (comme 
lie  Ta  été  par  la  8e  Vie.  c.  102;,  trans- 
poitèient  la  propriété  en  question  à  la  dite 
société,  en  considération  de  ce  qu'ils 
seraient  exonérés  et  déchargés  de  toutes 
réclamations,  troubles  et  demandes  quel- 
conques de  la  part  du  dit  Gerrard,  foA- 
déei  sur  le  dit  acte  de  vente,  et  en  outre 
pou  la  somme  de  lOs.,  mais  Tacte  ne 
contenait  aucune  stiouUtion  spéciale  de 
ganntie,  ni  mention  de  sommes  précises 
comme  restant  dues  à  Gerrard.  La  société 
lijpothéqua  sufaséquemment  cette  pro- 
pnété  à  Hoby  et  Salter,  et  à  Forsyth  par 
actes  des  28  Octobre,  1845,  et  18  Dé- 
cembre, 1848,  duement  enregistrés  ;  et 
Timmeoble  ayant  été  décrété  par  le 
Shérif,  Gemxd  ne  fit  pas  de  réclamation 
sur  Ifls  deniers  prélevés,  à  raison  du  dit 
acte  de  vente,  et  rlntûnée  comme  cession- 
naire  de  Hoby  et  Salter,  et  de  Forsyth, 
demanda  à  être  colloques,  les  Appelants 
s'y  opposaient  à  moins  qu'on  ne  leur 
doQoSt  cautions,  de  leur  rembourser  ce 
qu'ils  pourraient  être  appelés  à  payer 
comme  Wance  du  prix  :  Jugé,  c^ne  les  Ap- 
pelants avaient  droit  à  ce  cautionnement, 
nonobstant  les  10e  et  2Be  sections  de 
l'Ordonnance  d'enregistrement,  et  no- 
nobstant le  défaut  d'enregistrement  do 
rade  du  25  Juillet,  1845,  et  l'absence  de 
stipulation  d'hypothèque  spéciale  en 
leox  faveur  dans  le  dit  acte. 


interest  the  lifetime  of  one  Forsyth,  and 
M..  C.  Grerrard,  his  wife,  the  principal  to 
be  payable  after  their  death,  to  certain 
persons  appointed  to  receive  the  same. 
Afterwards,  on  the  25th  July,  1845,  the 
Appellants,  by  deed  not  registered,  re- 
citmgthat  they  had  purchased  merely 
and  solely  in  trust  for  the  Canada  Bap- 
tist Missionary  Society^  until  it  should 
become  incorporated,  (as  it  was  by  the  8 
Vic.  cap.  102)  assigned  the  propertr  to 
the  soaety,  m  consideration  that  tney 
should  be  exonerated  and  disdiarged 
from  all  clainUf  troublée  and  demande 
whateœver  by  Gerrard,  under  the  said 
deed  of  sale,  and  further  in  considera- 
tion of  the  sum  of  10s..  but  there  was  no 
special  covenant  of  guarantee^  nor  any 
precise  sums  of  money  stated  as  remain- 
mg  due  to  Gerrard.  The  society  after- 
wards sbecially  hypothecated  the  pro- 
perty to  Hoby  and  Salter,  and  to  Forsyth 
by  deeds  bearing  date  the  28th  October, 
1845,  and  18th  December,  1848,  duly 
registered  ;  and  the  property  beinff  sold 
par  décret  by  the  Snenff,  Gerrard  for* 
bore  from  maldng  any  claim  upon  the 
proceeds,  under  ms  deed  of  sale,  and  the 
Respondent  as  assignee  of  Hoby  and 
Salter,  and  Forsvth,  claimed  to  be  collo- 
cated, the  Appellants  resisted  this  claim 
unless  security  were  given  to  refund,  if 
the  balance  of  the  price  were  claimed 
hereafter  from  them  :  Held,  that  the  Ap- 
pellants were  entitled  to  such  security, 
notvnthstanding  the  10th  and  28th  sec- 
tions of  the  Registry  Ordinance,  and 
notwithstanding  that  the  deed  of  the 
25th  July,  18&,  contained  no  special 
hypothèque  in  thelx  favor  and  was  not 
registered. 


Jugement  rendu  le  11  Mars,  1854. 


La  contestation  en  celte  cause  était  mue  entre  deux  créan- 
ciers. Opposants  à  la  distribution  des  deniers  provenant  de  la 
vente  d'un  immeuble  saisi  et  vendu  sur  la  société  connue 
sous  le  nom  de  "  The  Canada  Baptist  Missionary  Society,'* 
à  la  poursuite  d'un  nommé  Forsyth,  sur  Pordre  de  collocation 
préparé  par  le  Greffier  de  la  Cour  Supérieure,  de  la  somme  de 
£3853  13 10.  Après  la  collocation  des  frais  privilégiés  et  des 
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frais  d'opposition  de  Try  et  Thompson,  la  balance  était  accoN 
dée  à  PIntimée,  savoir,  £3835  6  0,  en  déduction  de  sa  créance 
se  montant  à  £5029  17  4,  fondée  sur  le  transport,  tant  du  juge- 
ment en  faveur  de  Forsyth,  le  Demandeur,  que  de  certaines 
autres  sommes  dues  par  la  dite  société,  Défenderesse,  à  diffé- 
rents créanciers,  et  portant  hypothèques  spéciales  sur  le 
terrain  vendu  en  cette  cause.  Néanmoins  pour  toucher 
cette  collocation,  Pordre  portait  que  PIntimée  serait  tenu 
de  donner  cautions,  préalablement,  à  Try  et  Thompson, 
suivant  les  conclusions  de  leur  opposition. 

Par  cette  Opposition  Try  et  Thompson  alléguaient  que 
par  acte  reçu  le  18  Mars,  1842,  Samuel  Gerrard  vendit  aux 
dits'Tiy  et  Thompson,  acquéreurs  conjoints,  pour  eux,  leurs 
hoirs  et  ayants  cause,  un  certain  lot  de  terre  (dont  fait  partie 
Pimmeuble  vendu  en  cette  cause)  pour  le  prix  et  somme 
de  £3350,  dont  £750  en  constitut,  dont  la  rente  était 
payable  à  Etienne  Guy,  écuier,  ou  ses  représentants  ;  et 
quant  à  la  balance  de  £2500,  l'intérêt  en  était  payable  semi- 
annuellement  à  John  Blackwood  Forsyth  et  Maiy  Catherine 
Gerrard,  sa  femme,  leur  vie  durant,  et  après  leur  décès  le 
principal  devait  être  payé  aux  personnes  mentionnées  au 
contrat  de  mariage  des  dits  John  B.  Forsyth  et  Maiy  Cathe- 
rine Grerrard. 

Que  Try  et  Thompson  après  cet  acte,  et  en  vertu  d'icelui^ 
prirent  possession  du  terrain  ainsi  acquis,  en  jouirent  et 
le  possédèrent  comme  propriétaires,  et  plus  tard  en  ven- 
dirent des  portions  aux  nommés  David  Moss,  C.  S.  Rodier, 
R.  Drake,  R.  Morton,  James  Mills  et  John  Leeming. 

Que  par  un  acte  du  25  Juillet,  1845,  Try  et  Thompson 
vendirent,  cédèrent  et  transportèrent  à  la  société.  Défen- 
deresse en  cette  cause,  (1)  la  balance  du  prix  des  lots  qu'ils 
avaient  vendus,  environ  £2460  5  0  et  de  plus  le  restant  du 
dit  terrain,  subrogeant  la  dite  ^^  Canada  Baptist  Missionary 

(1)  C«tte  société  n'a  été  incorporée  qu'en  1S45  par  l'acte  8  Y.  c.  102. 
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Society  "  en  leur  lieu  et  place,  tant  à  Pégard  de  l'acquisition 
comme  susdit  des  dits  Tiy  et  Thompson,  de  Gerrard,  qu'à 
l'égaid  des  ventes  qu'ils  avaient  faites  comme  susdit,  à  la 
condition  que  Tiy  et  Thompson  seraient  pour  toujours 
acquittés,  déchargés  et  exonérés  de  tous  troubles  et  demandes 
quelconques  en  raison  de  l'acte  de  vente  à  eux  consenti  par 
Gerrard,  et  des  autres  actes  de  vente  mentionnés  au  dit  acte 
de  cession,  et  sous  la  condition  que  la  dite  société  les 
garantirait  ou  indemniserait  de  tous  troubles  et  dépenses 
quelconques  à  raison  d'aucune  des  transactions  mentionnées 
an  dit  acte,  et  nommément  de  toutes  actions,  poursuites, 
airêts,  saisies,  réclamations  et  demandes  de  la  part  du  dit 
Samuel  Gerrard,  ou  ayant  rapport  au  dit  acte  d'acquisition 
des  dits  Try  et  Thompson  ;  et  pour  l'exécution  de  toutes  ces 
stipulations  et  obligations  le  terrain  cédé  comme  susdit,  fiit, 
en  vertu  du  dit  acte  et  par  la  loi,  affecté  et  hypothéqué  par 
privilège  de  Bailleur  de  Fonds  en  faveur  des  dits  Try  et 
Thompson.  Try  et  Thompson  alléguaient  de  plus  que  la 
société  n'avait  pas  rempli  ses  engagements  à  leur  égard, 
avait  négligé  de  payer  les  intérêts  dûs  à  Forsyth  et  son 
épouse,  et  que  Try  et  Thompson  avaient  été  poursuivis  en 
garantie  par  David  Moss  sur  une  action  portée  contre  ce 
dernier  par  Dame  Catherine  Vallée,  veuve  de  feu  Etienne 
Guy,  et  autres  héritiers  du  dit  Etienne  Guy,  pour  arrérages 
de  rente  à  eux  dâs,  et  que  la  dite  société  s'était  obligée  de 
payer  à  l'acquit  de  Try  et  Thompson.  Qu'ils  étaient  en  outre 
continuellement  exposés  à  être  poursuivis  par  suite  de 
l'incapacité  uf  la  dite  société  de  remplir  ses  engagements. 
Que  l'acte  de  transport  fait  à  la  Corporation  de  l'Evêque 
Catholique  de  Montréal  par  J.  B.  Forsyth  du  montant  du 
Jugement  rendu  en  cette  cause  n'avait  été  consenti,  tel  qu'il 
y  est  exprimé,  qu'à  la  condition  que  le  dit  Samuel  Gerrard 
ne  réclamerait  pas  sur  les  deniers  provenant  du  décret,  le 
montant  qui  lui  était  dû,  et  n'interviendrait  aucunement  sur 
la  distribution  des  deniers,  et  que  dans  le  cas  où  il  le  ferait, 
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qu'alors,  le  dit  J.  B.  Forsyth  serait  tenu  de  rembourser  à  la 
dite  Coiporatioii  de  PEvéque  Catholique  de  Montréal,  la 
somme  de  £1000,  prix  du  dit  transport  ;  et  que  Gerrard 
avait,  par  acte  devant  Notaires,  consenti  à  cet  arrangement. 
Que  Try  et  Thompson  avait  ensuite  notifié  par  écrit  Geiraid 
d'adopter  les  procédés  nécessaires  pour  obtenir  le  paiement 
de  ce  qui  lui  était  dû  sur  Pacte  de  vente  qu'il  leur  avait  fait, 
et  de  faire  opposition  à  cette  fin  sur  les  deniers  prélevés,  et 
protestant  en  même  temps  contre  les  arrangements  dont  il 
vient  d'être  fait  mention. 

Tiy  et  Thompson  concluaient,  en  conséquence,  à  ce  que  la 
Cour  déclarât  qu'ils  avaient  un  privilège  de  Bailleur  de 
Fonds  sur  le  dit  immeuble  pour  l'exécution  des  conventions 
contenues  en  l'acte  du  25  Juillet,  1845,  et  que  les  deniers 
prélevés  leurs  fussent  accordés  poursâreté,  tant  du  paiement 
du  constitut  dû  aux  représentants  d'Etienne  Guy,  que  de  la 
somme  de  £8500,  dont  J.  B.  Forsyth  et  son  épouse 
devaient  retirer  l'intérêt  leur  vie  durant,  à  moins  que  les 
créanciers  qui  voudraient  toucher  les  deniers  prélevés  ne 
leur  donnassent  bonnes  et  suffisantes  cautions  pour  les  garan- 
tir de  tous  troubles  à  cet  égard. 

L'Ordre  de  distribution  préparé  par  le  Greffier  était 
conforme  aux  conclusions  des  Appelants,  coUoquant  l'Inti- 
mée pour  la  balance  des  deniers  prélevés  sous  la  condition 
suivante  :  ^^  Considering  that  by  the  deed  of  bargain  and 
'^  sale  by  the  said  John  Try  and  James  Thompson  to  the 
*'  Defendant,  executed  before  Ross  and  his  confrère^  notaries, 
'^  on  the  25th  July,  1845,  it  was  specially  covenanted  and 
*^  agreed  that  the  said  Defendant  should  bear  harmless  and 
"  keep  indemnified  the  said  John  Try  and  James  Thompson, 
'^  severally  and  respectively,  their  and  each  of  their  heirs  and 
'^  assigns,  of  and  from  and  against  all  actions,  suits,  attach- 
^^  ments,  arrests,  executions,  costs,  claims  and  demands  for 
^^  and  in  respect  of  the  said  John  Tiy  and  James  Thompson 
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^  having  purchased  the  said  lot,  piece  or  parcel  of  land  and 
<^  premises  seized  and  sold  in  this  cause,  together  with  other 
^^  lots  of  land,  from  Samuel  Gerrard,  by  deed  executed  at 
^'  Montreal  before  H.  Griffin  and  colleague,  notaries,  on  the 
'^  18th  March,  1842,  and  for  and  in  respect  of  any  matter  or 
<(  thing  contained  in  the  said  deed  of  sale,  and  for  and  by 
*'  reason  of  the  said  John  Try  and  James  Thompson  having 
^*  afterwards  sold  the  other  lots  of  land  to  several  purchasers, 
^' to  "wit,  David  Moss,  C.  S.  Rodier,  Robt.  Drake,  Robt.  Mor- 
^^  ton,  James  Mills  and  John  Leeming,  and  for  and  by  reason 
^<  of  any  matter  or  thing  whatsoever  contained  in  any  of  the 
^'  deeds  aforesaid,  which  were  made  with  warranty  against 
*'  all  troubles,  mortgages,  and  hindrances,  save  and  except 
^'  the  payments  therein  and  in  each  of  them  stipulated  in  favor 
"of  J.  B.  Forsyth  and  Mary  Catherine  Gerrard,  his  wife, 
"  during  their  lifetime,  and  after  their  death  to  the  persons 
"  appointed  to  receive  the  same,  and  whereas  under  and  by 
'^  virtue  of  the  said  deed  from  Samuel  Gerrard  to  the  said 
"  John  Try  and  James  Thompson,  these  latter  are  bound 
"  and  may  be  sued  and  troubled,  as  well  as  the  several  pur- 
**  chasers  from  them,  for  the  payment  of  the  said  price  and 
"  consideration  money  stipulated  in  the  said  last  deed,  to 
**  wit,  for  the  constitut  or  rente  constituée  to  the  capital 
"  of  £750  due  to  Etienne  Guy,  and  for  the  remainiog  sum  of 
"  £2500  whereof  the  interest  is  payable  to  the  said  John  B. 
"  Forsyth  and  Mary  Catherine  Gerrard,  his  wife,  during 
"  their  lifetime,  and  the  principal,  after  their  death,  to  the 
"  persons  appointed  to  receive  the  same,  and  whereas  the 
"  said  John  Try  and  James  Thompson  had  a  privilege  of 
"  Bailleur  de  Fonds  on  the  lot  of  land  seized  and  sold  in  this 
"  cause,  and  whereof  the  price  is  now  distributed  ;  for  security 
"  against  such  troubles,  suits  or  molestation,  the  sum  of 
"  £3600  part  of  that  of  £3832  4  6,  awarded  to  the  said 
**  Roman  Catholic  Episcopal  Corporation  of  Montreal,  by  the 
"  SSih  collocation  hereinbefore  mentioned,  shall  not  be  paid 
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"  lo  the  said  Roman  Catholic  Episcopal  Corporation  of  Mont- 
"  real,  unless  the  same  shall  give  good  and  suflScient  security 
**  to  the  said  John  Try  and  James  Thompson,  that  they  the 
"  said  John  Try  and  James  Thompson,  wijl  be  kept  harmless 
"  and  indemnified  of  all  troubles,  suits,  attachments,  arrests, 
'*  executions,  claims  and  demands,  against  them  the  said 
"  John  Try  and  James  Thompson,  by  reason  of  all  and  eveiy 
"  the  matters  hereinbefore  mentioned  ;  and  in  default  of  the 
^^  said  Roman  Catholic  Episcopal  Corporation  of  Montreal, 
"  giving  such  security  within  one  month  from  the  rendering 
^^  of  the  judgment  in  this  cause,  the  said  sum  of  £3600  shall 
"  be  paid  to  the  said  John  Try  and  James  Thompson,  as 
"  aforesaid." 

L'Intimée  contesta  cette  dernière  partie  du  rapport  relative 
au  cautionnement,  alléguant  que  les  Appelants  n'avaient 
aucune  hypothèque  quelconque  sur  Pimmeuble  vendu  en 
cette  cause  ;  que  h  18  Mars,  1842  et  dès  avant,  il  existait  en 
la  Cité  de  Montréal  une  société  non  incorporée,  sous  le  nom 
de  "  The  Canada  Baptist  Missionary  Society  ;  "  que  l'acte 
d'acquisition  du  18  Mars,  1842,  par  les  Appelants,  quoiqu'en 
leurs  noms,  était  de  fait  en  leur  qualité  d'agents  de  la  dite 
société,  et  comme  syndics  d'icelle  ;  que  par  l'acte  du  25 
Juillet,  1845,  entre  les  Appelants  et  "  Th«  Canada  Baptist 
Missionary  Society,"  corps  incorporé,  il  fut  déclaré  qu'ai  tendu 
que  lors  de  l'acte  susdit,  du  18  Mars,  1842,  la  dite  société 
n'était  pas  incorporée,  et  que  les  Appelants  avaient  acquis 
le  terrain  y  décrit  pour  la  dite  société,  et  que  les  Appelants 
ne  tenaient  ce  terrain  qu'en  Fideï-commis  {in  trtcst)  pour  la 
dite  société  jusqu'à  ce  qu'elle  fut  incorporée  ;  et  attendu  que 
la  dite  société  avait  été  depuis  incorporée  par  l'acte  de  la 
8  Vie.  ch.  102  ;  et  attendu  que  les  Appelants  avant  telle 
incorporation  avaient  vendu  plusieurs  portions  du  dit  terrain 
pour  le  bénéfice  et  profit  de  la  dite  société  aux  personnes 
nommées  au  dit  acte,  et  vu  le  désir  des  Appelants  de  trans- 
porter (o/ ^ran^/'errinjr)  le  reste  du  susdit  terrain  à  la  dite 
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société,  et  de  la  substituer  en  leur  lieu  et  place,  tant  sur  le  dit 
acte  d'acquisition  que  sur  les  différents  actes  de  vente  des 
porti<»is  de  terre  vendu  par  les  Appelants,  et  sur  la  proposi- 
tion de  ces  derniers  de  transporter  la  balance  due  sur  les 
susdits  prix  de  vente,  à  condition  que  les  Appelants  seraient 
pour  toujours  acquittés,  déchargés  et  exonérés  de  toutes 
réclamations  et  demandes  résultant  des  dits  actes,  lesquelles 
ofires  et  propositions  furent  acceptées  par  la  dite  société  ; 
en  considération  de  la  somme  de  10  chelins  payée  par  la  dite 
société  aux  Appelants,  ces  derniers  leconnnrent  avoir  baillé, 
vendu,  assigné  et  transporté  à  la  dite  société,  sans  autre 
garantie  que  celle  de  leurs  faits  et  promesses,  le  lot  de  terre 
vendu  en  cette  cause,  et  différentes  sommes  de  deniers  à  eux 
dues  en  vertu  des  actes  de  vente  par  eux  consentis  comme 
susdit  ;  que  cet  acte  fut  consenti  sans  aucune  autre  considé- 
ration que  de  garantir  et  indemniser  les  Appelants  de  tous 
troubles,  demandes  et  réclamations  résultant  de  tous  les 
actes  où  les  Appelants  avaient  été  parties  relativement  au 
susdit  terrain  acquis  de  Samuel  Genrard  ;  qu'aucune  hypo- 
thèque ni  privilège  quelconque  n'avait  été  réservé  ou 
stipulé  en  faveur  des  Appelants  par  le  dit  acte  du  25  Juillet 
1845,  sur  le  terrain  dont  le  prix  était  distribué  ;  qu'il  n'était 
stipulé  aucune  somme  spécifique  pour  le  paiement  de 
laquelle  le  dit  terrain  eût  pu  être  affecté  et  hypothéqué  en 
faveur  des  Appelants  ;  que  de  fait  ce  terrain  n'avait  jamais 
été  hypothéqué  en  faveur  des  Appelants  au  paiement  d'au- 
cune somme  spécifique,  et  qu'en  supposant  que  l'acte  portât 
hypothèque  et  privilège,  il  n'avait  jamais  été  enregistré, 
non  plus  que  l'acte  par  Gerrard  aux  Appelants,  de  manière  i 
maintenir  telle  hypothèque  ou  privilège.  L'Intimée  soutenait 
de  plus  que  l'acte  du  25  Juillet,  1845,  n'était  pas  ainsi  que 
désigné  par  les  Notaires  un  acte  de  marché  et  vente, 
(bargain  and  sale\  et  qu'en  vérité  les  Appelants  n'avaient 
jamais  possédé,  en  leur  propre  nom,  l'immeuble  acquis  de 
Gexrard,  mais  qu'ils  ne  l'avaient  tenu  que  comme  agents  et 
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syndics  pour  la  dite  société,  sans  aucun  pouvoir  de  le  vendre 
ou  d'en  disposer,  et  que  cet  acte  du  25  Juillet,  1845,  n'était 
que  Pexécution  pure  et  simple  du  Fideï-commis  dont  ils 
s'étaient  chargés,  n'étant  pas  vendeurs  au  dit  acte,  mais 
rendant  comme  mandataires,  compte  à  leurs  mandants  de 
leur  gestion  ;  qu'ils  ne  pouvaient  ainsi  acquérir  une  hypo- 
thèque privilégiée  de  Bailleurs  de  Fonds,  mais  une  simple 
hypothèque  telle  qu'un  mandataire  peut  en  avoir  ime  pour 
être  garanti  et  indemnisé  des  obligations  qu'il  a  pu  contracter 
poux  son  mandant,  laquelle  hypothèque  ils  n'avaient  stipulée 
ni  se  l'étaient  réservée  dans  l'acte  en  question  ;  enfin  que  le 
jugement  obtenu  par  Try  et  Thompson  contre  la  dite  société, 
l'avait  été  par  fraude  et  collusion,  l'action  n'ayant  jamais  été 
signifiée  légalement,  et  le  jugement  rendu  sans  preuve,  mais 
bien  sur  des  admissions  non  autorisées,  et  qu'il  n'y  avait 
aucune  créance  ou  droit  quelconque  pour  asseoir  tel 
jugement. 

L'Intimée  concluait  en  conséquence,  à  ce  que  le  rapport  de 
collocation  fût  réformé,  et  à  ce  qu'elle  fut  coUoquée  purement 
et  simplement,  attendu  que  les  Appelants  n'avaient  aucun 
privilège  ou  hypothèque  sur  le  terrain  vendu,  et  n'avaient 
droit  ni  aux  deniers  en  provenant,  ni  à  aucune  garantie  telle 
qu'ils  la  demandaient. 

La  réplique  à  cette  contestation  était  générale. 

Les  parties  ayant  été  entendues  le  28  Décembre,  1852, 
intervint  jugement  qui  est  motivé  comme  suit  : 

**  The  Court,  &c.,  considering  that  by  the  deed  executed 
"  by  the  said  John  Tiy  and  James  Thompson,  the  Opposants, 
"  in  favor  of  the  Canada  Baptist  Missionary  Society,  the 
"  Defendant,  on  the  26th  day  of  July,  1846,  the  said  John 
^*  Try  and  James  Thompson  declared,  that  at  the  time  the 
^^  said  Samuel  Gerrard  sold  the  said  lot,  piece  or  parcel  of 
^^  land  and  premises  therein  described,  to  the  said  John  Try 
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'^  and  James  Thompson,  the  said  Baptist  Missionary  Society 
^'  was  not  incorporated,  and  the  said  John  Try  and  James 
"  Thompson  purchased  the  said  lot,  piece  or  parcel  of  land, 
^^  and  premises  above  described,  for  the  said  Canada  Baptist 
"  Missionary  Society,  and  that  the  said  John  Tiy  and  James 
"  Thompson  held  the  said  lot,  piece  or  parcel  of  land  above 
"  described,  merely  and  solely  in  trust  for  the  said  Canada 
"  Baptist  Missionary  Society,  until  the  said  Canada  Baptist 
"Missionary  Society    should   become    incorporated,    and 
"  further  considering  that  the  said  deed  was  made  and  exe- 
"  cuted  by  the  said  John  Try  and  James  Thompson,  in 
''  execution  and  discharge  of  their  said  trust,  and  not  as 
**  vendors  of  the  said  land  to  the  Defendant,  as  purchaser 
"thereof for  a  valuable  price  and  considemîion,  and  that 
"  there  is  not  contained  in  the  said  deed  a  stipulation  for  any 
"  price,  for  or  by  reason  of  which,  and  by  law,  the  said  John 
"  Try  and  James  Thompson  are  entitled  to  claim  the  privi- 
'^  Jege  oi  Bailleur  de  Fonds  upon  the  land  therein  mentioned, 
^  ^ud  seized  and  taken  in  execution  in  this  cause  :  doth 
^Uaintain  the  contestation  of  the   said  Opposants,   The 
I^man  Catholic  Episcopal  Corporation  of  Montreal,  of  the 
opposition  of  the  said  John  Try  and  James  Thompson,  and 
of  the  report  of  collocation  made  and  filed  in  this  cause  ; 
^txd  it  is  ordered  that  the  said  report  be  reformed,  and  that 
^11  that  portion  thereof  whereby  the  said  Opposants,  The 
Itoman  Catholic  Episcopal  Corporation  of  Montreal,  are 
*^quired  to  give  security  to  the  said  Opposants,  John  Try 
^^d  James  Thompson,  to  hold  them  harmless  and  indemni- 
fied from  all  troubles,  be  struck  out  from  the  said  report,  and 
^  ^hat  the  sum  of  £3600  therein  mentioned,  be,  by  the  said 
*^port  so  to  be  reformed,  allowed  and  granted  to  the  said 
ct  apposants,  The  Roman  Catholic  Episcopal  Corporation  of 
^    Montreal,  unconditionally  and  without  their  being  obliged 
^  ^  ^  give  security  to  the  said  John  Try  9Xkà  James  Thompson 
®o  mentioned  in  the  said  report," 
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Tiy  and  Thompson  se  sont  portés  Appelants  de  cette  sen* 
tence,  et  pour  moyens  au  soutien  de  leur  appel  ils  allé- 
guaient— 

1.  Que  l'acte  de  v vente  par  Gerrard  était  fait  à  eux  indivi- 
duellement et  pour  leur  bénéfice,  et  qu'ils  n'avaient  pas  agi  à 
cet  acte  comme  agents  ou  syndics  préposés  (Trustees)  de  la 
société,  Défenderesse  en  cette  cause. 

2.  Que  l'acte  qu'ils  avaient  fait  en  faveur  de  la  dite  société 
était  sous  tous  les  rapports  essentiels,  un  acte  de  vente,  où  ils 
étaient  vendeurs.* 

S.  Que  comme  tels  vendeurs  ils  pouvaient  invoquer  le 
privilège  de  Bailleurs  de  Fonds,  sans  même  qu'il  y  eût 
stipulation  à  cet  effet,  et  que  ce  privilège  né  tombe  pas  sous 
la  28e  section  de  l'Ordonnance  requérant  l'enregistrement. 

4.  Qu'il  n'y  avait  au  dossier  aucune  preuve  quelconque 
d'un  Fideï-cjmmis,  et  que  d'après  les  termes  de  Pacte, 
il  n'en  pouvait  être  créé  aucun  à  cette  société.  (1) 

Panet,  Juge  :  Pour  mieux  connaître  le  mérite  de  la  con- 
testation mue  en  cette  cause,  il  convient  de  remarquer  qu'en 
Mars,  1842,  les  nommés  Tiy  et  Thompson,  les  Appelants, 
achetaient  un  lot  de  terre  pour  uii  certain  prix.  Ils  vendirent 
ensuite  à  diverses  personnes  plusieurs  lots  distraits  du  lot 
principal  ainsi  par  eux  acquis.  Hatons-nous  de  dire  qu'en 
tout  ceci,  tant  en  achetant  qu'en  vendant,  les  Appelants 
n'agissaient  pas  dans  leur  intérêt  et  pour  eux-mêmes.  Ils 
agissaient  pour  une  société  dite  La  Société  des  Missionnaires 

(1)  Autorités  citées  parles  Appelants,  4  Vie.  c.  30, sect.  28  : — ^Pothier,  Vente, 
Nos.  16, 17,  19, 23,  30,  612,  613  :— 1  Troplong,  Vente,  Nos.  9, 148,  30, 344, 151 , 
152,  161  : — 2  Troplong,  Vente,  No.  596  :— Sur  distinction  entre  privilège  et 
hypo*béaue;  Merlin,  Repert.  vbo.  Privilège  de  Créance,  Edit,  in  Se  199,  sect. 
14,  Nos. 'l,  201,sect.  7,  211,214:— Nouv.  Denisart  vbo.  Bailleur  de  Fond», 
p.  70  :— Merlin,  Repert.  vbo.  Hypothèque,  sect.  2,  p.  412,  No.  415,  p.  456  :— 
9  Dalioz  vbo.  Hypothèque,  p.  4^,  Nos.  2,  3,  5  :— Lacombe  vbo.  Vente,  p.  €01, 
No.  S  :«-l  Rapport  du  Bas  Canada  p.  13: — 12  Dalioz  Jurisp.  du  Royaume, 
p.  856,  Nos.  49, 50,  p.  891 ,  No.  2  ;-*Pothier,  Obli^tionf ,  No,  376  :^Troplong, 
Privilégci  et  Hyp.,  Noi.  J20, 929. 
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Baptistes  du  Canada,  à  laquelle  société  les  Appelants  n'a- 
vaient que  prêté  leurs  noms  jusqu'à  ce  que  la  dite  société  eut 
obtenu  de  la  législature  certains  droits  de  perpétuité  de  suc* 
cession,  et  autres,  en  un  mot  un  acte  d'incorporation,  qui 
d'une  société  privée,  en  fit  un  corps  politique.  Le  17  Mars, 
1845,  par  le  Statut  de  la  8e  Vict.,  ch.  102,  la  société  était 
déclarée  incorporée  et  par  la  3e  clause  il  est  ainsi  statué  : 

"  And  be  it  enacted,  that  the  property  now  held  by  or  in 
"trust  for  the  said  Canada  Baptist  Missionary  Society, 
"  shall  be  and  is  hereby  vested  in  tlie  corporation  hereby 
"  constituted  for  the  uses  and  purposes  thereof."  Ensuite, 
savoir  :  le  23  Juillet  de  la  même  année,  les  Appelants  ren- 
daient compte  à  la  société  de  ce  qu'ils  avaient  fait  dans  son 
intérêt.  L'acte  notarié,  qu'ils  passèrent  pour  ci\.e  fin,  établit 
d'abord  la  présence  des  Appelants,  d'ime  part,  et  de  la  société 
de  l'autre  part,  puis  continue  ainsi  :  "which  said  parties  did 
"  and  by  these  presents  do  severally  declare,  acknowledge 
"  and  admit,  covenant,  promise  and  agree  to  and  with  the 
**  other  of  them,  that  is  to  say,"  et  plus  bas  "  whereas  the 
"  said  John  Try  and  James  Thompson  purchased  the  said 
"  lot,  piece  or  parcel  of  land  and  premises  above  described 
"  for  the  Canada  Baptist  Missionary  Society,  and  that  they, 
"  the  said  John  Try  and  James  Thompson,  held  the  said  lot 
"  merely  and  solely  in  trust  for  the  said  B.  M.  Society." 

Cette  déclaration  des  parties,  appuyée  de  la  clause  de  la 
8e  Vict.,  que  nous  venons  de  citer,  n'établissait-elle  pas  le 
titre  de  la  société  d'une  manière  suffisante  ?  qui  aurait  osé 
le  révoquer  en  doute  ?  cela  ne  portait  aucun  préjudice  au 
vendeur  vis-à-vis  duquel  les  Appelants  demeuraient  toujours 
caution  solidaire  de  l'achat  que  la  société  avait  fait  par  leur 
entremise.  Les  Appelants,  comme  mandataires,  comme 
cautions  solidaires,  avaient  droit  d'être  indemnisés  par  la 
société,  et  la  société  s'y  est  obligée.  Cela  est  très-juste, 
très-équitable.    Personne  ne  le  nie.    Les  Appelants  ont  une 
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action  contre  la  société,  c'est  indubitable,  mais  c'est  tout 

Ils  n'ont  point  d'hypothèque.    Us  ont  omis  d'en  stipuler  une. 

Sous  notre    ancien    système  hypothécaire,  l'acte    notarié 

leur  eût  donné  une  hypothèque  générale,  il  en  est  bien 

différemment    aujourd'hui.     Il    n'y    a    plus    d'hypothèque 

générale  possible,  tout  hypothèque  doit  être  spéciale  et  pour 

une  somme  déterminée.  (1)  Les  Appelants  n'ont  point  cette 

hypothèque.  Ils  ont  suivi  la  foi  et  le  crédit  de  la  société.  Ils 

auraient  pu  user  du  droit  de  retention,  ils  ne  l'ont  pas  fait. 

En  cela  ils  ont  également  suivi  la  foi  et  le  crédit  de  la 

société.    Voilà  la  vraie  position  des  Appelants  ;  ils  avaient 

des  droits  dont  ils  n'ont  pas  usé  ;  ils  ne  se  sont  réservé 

qu'une  simple  obligation  qui  ne  leur  donne  qu'une  action 

personnelle.     La  Cour  de  première  instance  pouvait-elle 

venir  à  leurs  secours,  remédier  à  leur  omission  au  détriment 

d'une  autre  partie  qui  s'est  ménagé  pour  une  bonne  et 

valable  considération  une  hypothèque  incontestable  ?  Quelle 

de  deux  parties  innocentes  devra  souffrir  ?  l'on  doit  répondre 

à  cette  question  par  la  règle  vigilantibus  et  mm  domuenttbus 

subvenit  lex.     La  Société  des  Missionnaires  Baptistes  du 

Canada  étant  devenue  incapable  de  satisfaire  ses  créanciers, 

partie  du  bien  acheté  par  elle  comme  nous  avons  dit  a  été 

saisie  et  vendue  en  cette  cause,  et  le  produit  en  est  à  distribuer 

entre  ses  créanciers.    Parmi  ceux-ci  figurent  les  Appelants 

qui,  se  prétendant  Bailleurs  de  Fonds,  réclament  le  droit 

d'être  garantis  et  indemnisés  des  responsabilités  par  eux 

encourues  en  leur  propre  noms,  lorsqu'ils  agissaient  comme 

mandataires  de  la  société.     Le  droit  d'être  indenmisés   est 

équitable,  mais  c'est  cette  équité  même  qui  est  le    pas 

glissant,  d'autant  plus  dangereux    qu'il  s'appuie  sur  un 

sentiment  honorable.    Après  avoir  omis  les  deux  moyens 

aussi  simples    qu'effectifs  que  nous  avons    indiqués,    les 

Appelants  viennent  à  la  onzième  heure  réclamer  un  privilège 

de  Bailleurs  de  Fonds,  et  demandent  que  ceux  qui  toucheront 

(1)  4  Vie.  c.  30,  8. 28 


289 

les  deniers  leur  donnent  caution  de  les  rapporter  pour  les 

indemniser,  etc., Cette  réclamation  admise  dans  le 

projet  de  distribution  en  la  Cour  de  première  instance, 
affectait  les  intérêts  de  PIntimée,  qui  de  son  côté  réclamait 
une  forte  somme  à  elle  transportée  par  nombre  des  créanciers 
hypothécaires  de  la  société.  L'Intimée  a  contesté  la  récla- 
mation des  Appelants  à  qui  le  projet  de  distribution  accordait 
le  droit  d'exiger  caution  de  l'Intimée  de  les  garantir.  C*est 
sur  cette  contestation  que  s'est  élevée  la  question,  savoir,  si 
les  Appelants  ont  droit  d'être  colloques  ainsi.  La  Cour  de 
première  instance  s'est  prononcée  à  l'unanimité  contre  cette 
prétention,  et  je  crois  ce  jugement  correct,  malgré  le  respect 
que  j'entretiens  pour  l'opinion  de  la  majorité  de  cette  Cour 
qui  l'infirme.  Le  motif  du  jugement  dont  les  Appelants  se 
plaignent  est  que  l'acte  du  25  Juillet,  1846,  n'est  point  un 
acte  de  vente  par  les  Appelants  à  la  Société  des  Missionnaires 
Baptistes  du  Canada,  et  ne  dotine  pas  lieu  en  faveur  des  dits 
Appelants  au  privilège  de  bailleur  de  fonds.  En  effet  nous 
l'avons  vu,  cet  acte  est  un  compte  rendu  de  ce  que  les 
Appelants  ont  fait  comme  mandataires  de  la  société.  Cela 
est  évident  à  la  simple  lecture  de  cet  acte.  Il  est  vrai  que 
l'on  a  donné  à  cet  instrument  la  tournure,  la  physionomie 
assez  ambiguë  d'un  acte  de  vente.  L'on  a  stipulé  même 
un  prix,  un  tout  petit  prix,  assez  minime  pour  douter,  si  de 
sa  nature  il  est  prix.  Quelque  moyen  que  l'on  ait  adopté, 
cela  ne  change  pas  la  nature  des  choses.  Une  vente  est  une 
vente,  et  la  reddition  de  compte  d'un  mandat  par  des 
mandataires  à  leurs  mandants  en  est  une  autie.  Ces 
travestissements  ne  sont  pas  sans  exemple.  Troplong  en 
parlant  d'une  donation  ainsi  déguisée  a  dit  :  "  Ce  serait  une 
*'  donation  et  non  une  vente,  si  le  prix  était  tellement 
**  minime  qu'il  n'y  eût  aucune  proportion  avec  la  valeur  de  la 

*^  chose,  par  exemple  ;  Je  voue  vends  un  domaine  consid^* 
19 
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<^  rable  pour  un  ecu,  ce  serait  là  un  prix  dérisoire  et  un 
"  véritable  jeu.  Venditio  nugatoria.  L'acte  ne  pourrait  valoir 
"que  comme  donation."  (1)  De  même,  ici,  Pacte  n'est 
pas  vente,  c'est  une  reddition  de  compte  d'un  mandat.  (2) 
Les  Appelants  mandataires  étaient  tenus  de  rendre  compte, 
ils  ne  pouvaient  rien  garder  de  ce  qui  était  dans  leurs  mains. 
A  cela  l'on  a  dit  qu'ils  avaient  acheté  en  leurs  noms,  qu'ils 
avaient  le  titre  et  qu'ils  étaient  saisis  de  la  propriété.  Donc, 
etc.,  c'est  confondre  la  possession  appuyée  d'un  titre  apparent 
avec  le  domaine  de  propriété.  La  possession  est  dans  l'un, 
le  domaine  de  propriété  dans  l'autre.  Si  les  Appelants,  qui 
avaient  la  possession  et  le  titre  apparent,  eussent  refusé  de 
rendre  la  propriété  à  la  société,  celle-ci  aurait  eu  de  la 
difficulté  à  prouver  et  établir  son  droit.  Mais  les  faits 
admis  par  les  parties,  la  société  n'était-elle  pas  propriétaire, 
nonobstant  que  le  titre  fut  aux  noms  des  Appelants  ?  Si  celui 
à  qui  j'ai  prêté  un  meuble  sans  témoins  refuse  de  me  le 
remettre,  d'après  la  loi  c'est  lui  qui  a  le  titre,  car  en  fait 
de  meuble  la  possession  vaut  titre.  Mais  aî-je  cessé  d'être 
propriétaire  pour  cela  ?  Le  titre  est  chez  l'un,  le  droit  chez 
l'autre.  Supposons  que  tous  deux,  nous  admettions  les 
faits,  le  Juge  pourrait-il  dire  sérieusement  que  la  restitution 
qui  m'est  faite  de  l'objet  prêté  est  de  la  nature  d'une  vente 
ou  d'une  donation  ? 

Considérons  un  instant  l'acte  du,  mois  de  Juillet,  1845, 
sous  le  point  de  vue  que  les  Appelants  ont  cru  leur  être 
si  favorable,  c'est-à-dire,  comme  acte  de  vente.  Or,  dans 
l'acte  dont  est  question,  le  prix  c'est  dix  chelins,  et  qui  plus 
est,  dix  chelins  payés  comptant.  Je  ne  vois  là  pas  le  plus 
petit  prétexte  sur  lequel  on  puisse  appuyer  le  privilège  de 
bailleur  de  fonds,  lequel  n'est  donné  que  pour  sûreté  du  prix, 
si  bien,  qu'en  échange,  il  n'y  a  pas  lieu  au  privilège,  car  il 

(1)  Troplong,  Veute  No.  149. 

^2)  TroploDg,  Mandat,  Noe.  416, 417« 
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n'y  a  pas  de  prix,  si  ce  n^est  dans  le  cas  de  sonlte,  car  alors 
il  y  a  vente  pour  partie.  Il  faut  tenir  avec  Mr.  Troplong,  qui 
cite  Grenier  et  divers  autres  auteurs  :  "  que  le  vendeur  ne 
"peut  avoir  de  privilège  pour  les  dommages  et  intérêts 
"  résultants  de  l'inexécution  du  contrat  de  vente.  Ces  dom- 
"  mages  et  intérêts  sont  hors  du  prix  et  de  l'exécution  de 
"  l'obligation  principale."  Ils  donnent  lieu  seulement  à  une 
action  personnelle  et  non  privilégiée.  (1)  Si  la  société  a 
acheté,  il  y  a  cette  singulière  anomalie  qu'elle  a  acheté  son 
propre  bien,  et  que  les  Appelants  ont  vendu  ce  qu'ils  n'avaient 
pas  plus  droit  de  vendre  que  de  donner.  Ainsi,  soit  que  l'on 
considère  l'acte  de  Juillet,  1845,  sous  un  aspect  ou  sous  un 
autre,  ces  prétentions  des  Appelants  ne  sauraient  être 
admises.  Le  jugement  qui  les  leur  accorderait  irait  au  delà 
de  la  loi  en  reconnaissant  une  hypothèque  dans  un  acte  dans 
lequel  il  n'y  en  a  pas  de  stipulé,  ou  un  privilège  de  bailleur 
de  fonds  sur  un  fonds  que  les  Appelants  eux-mêmes  recon- 
naissent ne  leur  avoir  jamais  appartenu. 

L'On  a  cité  Troplong  sur  le  contrat  de  Mandat,  No.  663, 
p.  601.  Voici  le  passage  :  "Je  vous  ai  donné  le  mandat  d'a- 
"  cheter  le  fonds  Cornélien,  mais  je  ne  vous  ai  pas  envoyé 
"  les  fonds  nécessaires  pour  payer  le  vendeur.  N'aurez-vous 
"  l'action  mandati  contraria  contre  moi  qu'autant  que  vous 
"  aurez  désintéressé  le  vendeur  avec  vos  propres  deniers  ? 
"  Faudra-t-il  que  vous  vendiez  votre  patrimoine  pour  rem- 
"  plir  la  commission  que  je  vous  ai  donnée  ?  Nullement. 
"  L'action  numdati  vous  appartiendra  pour  me  contraindre  à 
"  vous  transmettre  les  fonds  nécessaires."  Junge  Marcel- 
lus,  Cujas  et  le  commentaire  du  cautionnement.  Cette 
autorité  est  au  même  effet,  c'est-à-dire,  de  donner  une  action 
au  fidéjusseur  avant  même  qu'il  ait   avancé  ses  propres 

(1)  Troplong,  Priv.  et  Hyp.,  No.  221  :— 3  DeWincourt,  p,  280,  No,  5, 
19^ 
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deniers,  l'on  voit  que  Marcellus  avait  dit  que  le  fidéjusseur 
avait  le  droit  d'agir  ut  liberetur^  et  Dioclétien  et  Maximien, 
adsolîUum  urgeri. 

Je  reconnais  dans  ces  autorités  le  droit  d'agir,  le  droit 
d'action,  mais  je  n'y  vois  pas  un  mot  d'hypothèque  ou  de 
privilège. 

Meredith,  Justice  :  The  decision  of  this  highly  important 
cause  appears  to  me  to  depend  upon  this  single  question  : 
Is  the  deed  of  the  26th  July,  1845,  from  the  Appellants  to  the 
Canada  Baptist  Missionary  Society,  in  effect,  a  deed  of  sale  ? 
If  it  be,  then  the  Appellants,  as  the  vendors  therein  mention- 
ed, have  the  privilege  o{  bailleur  de  fonds  which  they  claim  ; 
and  if  it  be  not,  then  they  of  course  cannot  have  that  privi- 
lege. 

The  grounds  upon  which  the  Respondent  contends  that 
the  deed  in  question  is  not  a  deed  of  sale,  are,  that  the  deed 
from  Mr.  Gerrard  to  the  Appellants,  was  made  to  them  as 
agents  merely  of  the  Canada  Baptist  Missionary  Society,  that 
the  Appellants  during  the  time  the  property  in  question 
remained  vested  in  their  names,  held  it  and  administered  it 
solely  as  such  agents,  and  that  the  deed  by  which  the  pro- 
perty passed  to  the  Society  from  the  Appellants,  was  simply 
an  execution  of  the  trust  so  reposed  in  them,  cmd,  therefore, 
was  not  a  sale. 

The  deed  from  Mr.  Genrard  to  the  Appellants  (it  is  of  im- 
portance to  observe)  was  made  to  them  in  their  own  names  ; 
and  neither  that  deed,  nor  any  one  of  the  deeds  of  sale  made 
by  them  prior  to  the  deed  conveying  the  property  to  the 
society,  tends  to  show  that  Try  and  Thompson  were  acting 
either  as  agents  or  trustees.  The  deed  to  the  society, 
excepting  as  to  the  preamble,  does  not  in  any  matter  of  im- 
portance, differ  from  any  ordinaiy  deed  of  sale,  but  in  the 
preamble  to  the  Jasj  mentioned  deed,  there  is  a  declaration, 


293 

as  to  the  Appellants  having  been  merely  trastees,  with  respect 
to  the  property  In  question  ;  and  it  is  upon  this  declaration 
the  Respondent  must  rely,  there  being  no  other  proof  of  any 
thing  in  the  nature  of  a  trust  or  agency. 

The  most  important  portion  of  the  declaration  as  to  the 
tmst,  is  as  follows  : 

^  And  whereas,  at  the  time  the  said  Samuel  Gerrrard  sold 
the  said  lot,  piece  or  parcel  of  land  above  described,  to  thf> 
said  John  Try  and  James  Thompson,  the  said  Canada  Baptist 
Missionary  Society  was  not  incorporated,  and  the  said  John 
Tiy  and  James  Thompson  purchased  the  said  lot,  piece  or 
parcel  of  land  and  premises  above  described,  for  the  Canada 
Baptist  Missionary  Society,  and  that  they  the  said  John  Try 
and  James  Thompson  held  the  said  lot,  piece  or  parcel  of 
land  above  described  merely  and  solely  in  trust  for  the 
said  Canada  Baptist  Missionaiy  Society,  until  the  said 
Canada  Baptist  Missionary  Society  should  become  incorpor- 
ated." 

This  declaration  which  was  made  at  a  time  when  the 
parties  had  no  interest  in  misrepresenting  the  facts,  must  be 
read  in  connexion  with  the  remainder  of  the  deed,  and  also 
with  the  aid  of  the  light  thrown  upon  it  by  the  surrounding 
circumstances,  in  so  far  as  they  are  indisputable,  and  when 
so  read,  it  appears  to  me  fairly  susceptible  of  the  interpreta- 
tion put  upon  it  by  the  President  of  the  Court,  and  the 
observations  which  have  been  made  by  him  upon  the  deed 
SB  viewed  in  that  light,  render  it  needless  for  me  to  dwell  upon 
this  part  of  the  case.     I  will  however  make  a  few  remarks 
for  the  purpose  of  showing,  even  if  the  declaration  in  the 
preamble  ought  to  be  understood  as  meaning  that  Try  and 
Thompson  bought  the  property  as  the  Agents  of  the  Society, 
which  is  the  interpretation  contended  for  by  the  Appellants, 
that  still  the  preamble  could  not  have  the  effect  which  the 
Respondent  would  attribute  to  it. 
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Admitting,  for  the  sake  of  argument,  that  the  Appellants 
in  making  the  purchase,  acted  as  agents  of  the  Society,  still, 
we  must  bear  in  mind  that  the  property,  /with  the  consent  of 
the  Society,  was  vested  in  the  Appellants  in  their  own  names, 
and  that  as  they  were  exclusively  liable  for  the  payment  of 
the  purchase  money,  namely,  £3250  currency,  they  could 
not,  consistently  with  equity,  have  been  requested,  or  legally 
have  been  compelled,  to  make  a  transfer  of  the  property 
until  they  either  had  been  relieved  from  the  liabilities  so 
incurred  by  them,  or  had  received  sufficient  security  with 
respect  to  those  liabilities. 

The  Society,  it  appears,  were  either  unable  or  unwiUing 
to  give  such  security  ;  and  under  these  circumstances  it 
sep.ns  to  me,  whether  the  case  be  viewed  in  a  purely 
equitable  or  strictly  legal  light,  that  there  was  not  any 
thing,  either  to  prevent  the  Appellants  from  granting, 
bargaining  and  selling  the  property  in  question  to  the  Society, 
as  by  the  deed  in  question  they  expressly  have  done  ;  or  to 
prevent  the  Society  from  accepting,  as  by  the  said  deed  they 
also  expressly  have  done,  the  grant,  bargain  and  sale 
so  made. 

The  peculiar  effect  to  be  produced  by  a  conveyance  in  that 
form  was  to  enable  the  Appellants  to  retain  the  most 
effectual  lien  upon  the  property,  for  the  liabilities  incurred 
by  them  to  obtain  it  for  the  Society,  and  justice  clearly 
required  that  this  should  have  been  done. 

The.  Appellants,  even  according  to  the  showing  of  the 
Respondent,  holding  the  property  as  they  did  in  their  own 
names,  were  owners  of  it  as  against  all  the  world  except 
their  principals  ;  and  as  those  principals  could  waive  all 
right  to  the  property,  they  could  consent  to  take  it  by  any 
form  of  conveyance-  agreed  upon  between  them  and  the 
Appellants,  and  by  taking  it  by  means  of  grant,  bargain  and 
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sale  they  waived  the  right  of  claiming  from  the  Appellants, 
merely  as  agents,  supposing  the  Society  to  have  had  that 
right. 

This  arrangement  still  supposing  the  Appellants  to  have 
purchased  merely  as  agents,  but  with  the  consent  of  their 
principals,  in  their  own  names,  was  the  most  beneficial  that 
could  be  made  for  the  contracting  parties;  and  was  wholly 
unobjectionable  as  regards  the  subsequent  creditors  of  the 
Society. 

It  was  advantageous  to  the  Society,  because  they  could 
not  have  claimed  the  property  from  the  Appellants  as  their 
agents,  without  relieving  them  from  their  liabilities,  or  giving 
them  security  to  hold  them  harmless  from  those  liabilities. 
It  was  advantageous  to  the  Appellants  as  giving  them 
reasonable  security,  and  was  unobjectionable  as  regards  the 
subsequent  creditors  of  the  Society,  as  they  cannot  be 
presumed  to  have  put  their  funds  on  the  security  of  the 
property  in  question,  without  seeing  this  deed  under  which 
the  society  held  that  property  ;  and  which,  moreover,  having 
been  registered,  was  accessible  to  them  in  that  way. 

With  reference  to  the  deed  in  question,  it  may  further  be 
observed,  that  if  by  one  instrument  the  society  had  waived 
the  right  (on  giving  security)  of  taking  the  property  from 
Try  and  Thompson  as  their  agents,  and  by  another  instrument 
had  made  a  grant,  bargain  and  sale  for  the  consideration 
mentioned  in  the  deed,  the  nature  of  which  is  now  disputed, 
there  could  not,  in  my  opinion,  have  been  any  difficulty  as 
to  the  right  of  the  Appellants  to  the  privilege  which  they  now 
claim,  and  I  can  discover  no  difference  between  the  case 
supposed  and  the  present  case,  excepting,  that  in  the  former 
case,  there  would  be  two  papers,  whereas  in  the  latter,  there 
is  but  one.  It  has  been  objected  that  this  reasoning  would 
lead  to  the  absurd  conclusion  that  the  Appellants  bought  their 
own  property  from  their  agents. 
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This  objection  is,  I  think,  answered  by  the  foregoing 
observations,  and  in  my  opinion  is  founded  upon  the  mistaken 
idea,  that  the  society  had  an  absolute,  instead  of,  as  I  contend, 
even  under  this  view  of  the  case,  a  conditional  right  to  the 
property. 

Havingthus  viewed  the  deed  under  consideration,  as  if  the 
preamble  ought  to  be  understood  as  meaning  that  Try  and 
Thompson  had  acquired  the  property  merely  as  agents  of  the 
Society,  I  will  merely  add,  that  if  the  preamble  is  not  to  be 
viewed  in  that  light,  but  on  the  contrary  is  to  be  viewed  as 
declaring  that  they  bought  the  property  themselves  with  the 
intention  and  for  the  purpose  of  selling  it  to  the  Society,  the 
case  would  not  present  any  difficulty  whatever  ;  for  in  that 
case  the  grant,  bargain  and  sale  contained  in  the  body  of 
the  deed  in.  question,  would  not  only  not  be  incompatible 
with  the  arrangement,  by  means  of  which  the  property  was 
acquired  by  Tiy  and  Thompson,  but  would  be  the  necessary 
consequence  of  that  arrangement. 

It  was  also  contended  by  the  Respondent  that  the  deed  in 
question  did  not  mention  any  price,  on  this  point  I  deem  it 
sufficient  to  remark,  that  Try  and  Thompson,  at  the  time 
of  the  passing  of  that  deed,  were  liable  for  the  pajrment  of 
£3250,  under  the  deed  of  sale  from  Gerrard,  and  that  the 
Society,  by  the  deed  in  question,  expressly  promised  to  "  fulfil 
"  all  the  obligations  for  which  the  said  John  Try  and  James 
"  Thompson  are  severally  and  respectively  holden,  as  well 
"  under  the  said  deed,  from  the  said  Samuel  Gerrard,  as  under 
"  certain  other  deeds,"  one  of  the  obligations  thus  assumed 
was  the  payment  of  the  said  sum  of  £3250,  currency,  and 
interest,  and  I  think  it  impossible  to  regard  the  sum  of  money 
which  they  thus  undertook  to  pay  otherwise  than  as  a  priCe. 
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The  authorities  cited  on  this  point  are  to  my  mind  conclu- 
sive. (1) 

For  these  reasons  it  appears  to  me  that  the  deed  of  the  25th 
July,  1846,  from  Tiy  and  Thompson,  to  the  Society,  is  in 
effect  a  deed  of  sale,  and  that  the  price  for  which  Tiy  and 
Thompson,  under  that  deed,  are  entided  to  exercise  the  privi- 
lege of  bailleurs  defends^  is  the  sum  of £3250  and  interest  ; 
which  the  Society,  in  consideration  of  the  transfer  of  the 
property,  undertook  to  pay  in  discharge  of  Tiy  and  Thompson. 

Ayi-win,  Justice  :  By  deed  of  sale  passed  in  1842,  Samuel 
Geirard  sold  to  Try  and  Thompson,  certain  real  estate.  Three 
years  after.  Try  and  Thompson  made  declaration  that  they 
had  bought  only  as  trustees,  in  favor  of  a  certain  corporation 
created  by  Act  of  Parliament,  and  called  Tlie  Baptist  Mis- 
sionary Society.  Upon  reference  to  the  statute  incorporating 
that  society,  it  will  be  found  that  this  transaction  was  recog- 
nized by  the  legislature,  lor  reference  is  made  therein  to  the 
acquisition  of  property  by  the  society  prior  to  the  Act  being 
passed.  Subsequently  to  the  title  to  the  property  being  vested 
in  the  Baptist  Missionary  Society,  and  to  the  hypothecation 
created  by  the  first  deed,  the  society  thought  fit  to  hypothecate 
the  land  again  to  other  parties  for  sums  entirely  apart  from  the 
purchase  money,  and  it  having  since  been  seized  and  taken 
in  execution  and  sold,  this  contestation  arises  out  of  the 
distribution  of  the  proceeds.  It  appears  that  Gerrard  and 
other  parties  have,  for  certain  reasons  of  their  own,  contrived 
that  Gerrard  should  remain  in  the  back  ground  and  omit  to 
file  a  claim,  which  would  have  done  justice  to  all  concerned, 
since  there  is  no  question  that  Gerrard's  rights  are  superior 
to  all  the  subsequent  hypothecations.  In  consequence  of  this 
ingenious  contrivance,  it  is  supposed  that  other  parties  can 
come  in  and  obtain  monies  that  do  not  belong  to  them  ;  but 

(1)  1  Troplong,  Vente,  Nos.  152, 161  :— 2  Troplong,  Vente,  No.  596  :— Pothicr, 
Vente,  No.  30  :-12  Dalloz  vbo.  Vente,  p.  856,  Noa.  49,  50et  p,  891  §  2. 
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which,  on  the  contrary,  ought  to  go  to  pay  the  purchase  money 
due  to  Gerrard,  the  first  vendor,  and  at  the  same  time  exo- 
nerate the  Appellants  from  their  liabilities  under  the  original 
purchase.  It  is  supposed  that  the  law  will  sanction  such  a 
claim  as  this,  and  that  Try  and  Thompson  may  be  made  to 
pay  the  original  debt  to  the  vendor,  while  their  recourse  on  the 
property  is  thus  defeated.  The  Court  can  only  say  that  if 
this  can  be  done,  it  will  be  high  time  to  reconsider  the  laws 
under  which  we  live,  and  to  apply  a  remedy  ;  but, 
this  ingenuity  must  fail  of  success.  It  is  supposed  that  the 
subsequent  mortgagees  can  make  good  their  claim  by  taking 
advantage  of  the  28th  section  of  the  Registry  Ordinance, 
which  enacts  that  "  no  conventional  hypothec,  charge  or 
'^  incumbrance  on  lands,  tenements  or  hereditaments,  &c., 
"  shall  be  constituted  or  acquired  &c.,  unless  the  sum  of 
"  money  intended  to  be  secured  by  such  hypothec,  charge  or 
"  incumiarance,  be,  in  the  same  deed,  contract  or  obligation 
"  in  writing,  or  the  acknowledgement  thereof,  specified." 

Now  it  is  said,  that  in  this  case  this  sum  of  money  is  not 
specially  mentioned  in  the  deed  from  Try  and  Thompson, 
and  that,  therefore,  no  mortgage  inures  to  them,  and  the 
subsequent  mortgagees  are  entitled  to  take  the  monies.  But 
if  regard  is  had  to  the  deed  between  Try  and  Thompson  and 
the  Baptist  Missionary  Society,  which  I  call  a  declaration  of 
trust,  it  will  be  found  to  be  the  mere  complement  of  the 
former  deed  of  acquisition  between  Try  and  Thompson  and 
Gerrard.  By  the  second  deed,  the  mandat  given  by  the 
society  to  Try  and  Thompson  is  recognized.  The  two  ins- 
truments, then,  must  be  regarded  as  one,  and  viewing  them 
in  this  light,  the  provisions  of  the  28th  section  of  the  Registry 
Ordinance  have  been  complied  with,  for  though  there  may 
not  be  in  the  second  deed  any  'express  specification  in  so 
many  words  at  length,  of  the  sum  of  money  secured,  yet  that 
deed  must  be  held  to  contain  all  the  contents  of  the  first  deed. 
Such  certainly  is  the  law  of  England  :  and  the  same  principle 
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will  be  found  frilly  borne  out  by  the  modem  fiench  wri- 
ters. (1)  What  then  is  the  purport  of  the  second  contract  ? 
Clearly  the  acceptance  of  all  the  conditions  of  the  deed  to 
Try  and  Thompson,  by  which  Gerrard  held  a  special  privi- 
lege' of  bailleur  de  fonds.  Suppose  that  Try  and  Thompson, 
had,  when  they  discovered  this  manœuvre  gone  to  Gerrard 
and  had  said — "  Here  is  the  money  we  are  bound  to  pay 
you,  give  us  a  discharge,"  would  they  not  in  that  case  have 
been  subrogated  to  the  rights  of  their  vendor,  and  have  been 
entitled  to  claim  the  money  paid  by  them,  before  the  subse- 
quent mortgagees.  Most  assuredly  they  would.  Then  comes 
this  other  question.  What  are  the  rights  of  mandataires 
under  such  circumstances  ?  Are  they  to  remain  passive  while 
the  party  for  whom  they  acted  disposes  of  the  property  they 
bought  for  him,  so  as  to  make  them  incur  loss.  No,  the  law 
enables  them,  in  order  to  shield  themselves  from  this,  to  take 
proceedings  as  Try  and  Thompson  did  when  they  instituted 
their  action  to  bring  this  property  to  sale.  This  remedy  is 
pointed  out  by  several  authors,  and  among  others  by  Cujacius 
and  Troflong  du  cautionnemerU.  (2)  In  the  last  cited  work  the 
particular  case  is  provided  for  by  Troplong,  where  he  speaks 
of  mortgages  created  by  a  party  who  has  not  the  right  of  pro- 

<1)  Mailher  de  Chassât,  p,  116,  No.  87. 

(2)  Une  chose  est  virtuellement  comprise  dans  une  autre,  et  j)ar  suite  Pexten- 
sion  a  lieu  lorsqu'elle  s'adapte  ou  s'unit  à  l'autre  de  manière  à  ne  faire  qu'une 
seule  et  même  chose  avec  elle,  car  deux  choses  ainsi  unies  ne  peuvent  pas  ôtre 
réfies  par  des  droits  différents.  Mailher  de  Chassât,  Interprétation  des  lois,  lib. 
2,  No.  89,  s,  119. 

Une  chose  est  virtuellement  comprise  dans  une  autre,  et  par  suite  l'extension 
a  lieu  lorsqu'elle  est  subro«:ée  à  la  première.  No.  87.  s.  11  G. 

Une  chose  est  Virtuellement  comprise  dans  une  autre,  et  par  suite  l'extension 
a  lieu  lorsqu'elle  entre  essentiellement  dans  sa  définition,  car  la  définition  est 
l'image  abréa;ée  d'une  chose  avec  toutes  ses  propriétés.  No.  79,  s.  106, 

Digestor.  Mandati,  1.  38  Lucius  Titius. 

Non  nunquam  squum  est,  etiam  antiquam  solvat  et  conveniatur  fidejussor  et 
condemnetur  ex  caïuafidijustionis,  liberari  eum  facto  et  opera  rei  principalis, 
non  expectaiâ  conventione  creditorU,  ut  si  diu  in  solutione  cessarit  deotor  princi- 
wàïiB  flëqunra  est  fidejnssorem  ab  eo  liberari  etiam  tacenU  credilore.  Item  qui  si 
bona  sua  debitor  principalis  dissipare  et  dilapidare  incipiat  quod  Grœcis  est. 
Skorpidzein  ut  l.  10,  Cod.  Mandat.  El  maxime  hù  ctuiàuê  H  domi  fidejussor  pecu- 
niam  non  habet,  quà  soluià  crediiori  mandati  aciione  conveniat  reum.  Cujaçius  in 
lib.  Singul.  Respons.  Ulpii  Marcelli,pp.  122, 123,  Vol.  4,  Oper.  Cujac  Lutetiaî 
Paris  1637. 

Troplong,  Mîuidat,No.  633  :-Cautionnement,  No,  380  :— 2  Privilèges  et  Hy- 
pothèques, No.  525  bis  et  ter.  ^ 
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perty  actually  vested  in  him,  but  afterwards  coming  to  him. 
It  is  laid  down  that  the  party  really  interested  has  his  actes 
utiles  to  follow  up  the  property.  The  reason  is  plain  :  the 
case  of  the  mundataire  like  that  of  the  caution  is  favorable, 
and  for  his  protection  the  exceptio  doli  mali  is  an  answer  to 
every  thing.  Try  and  Thompson  may  justly  urge  to  subse- 
quent mortgagees — "  Your  hypothèque  was  created  upon  the 
strength  of  a  title  possessed  by  the  Baptist  Society,  that  title 
was  derived  through  us,  as  their  trustees,  and  the  privilege  of 
bailleur  de  fonds  attached  to  it,  in  favor  of  the  original  vendor, 
who  was  not  bound  to  register  his  sale.  We  are,  *  under  the 
circumstances,  entitled  by  law  to  avail  ourselves  of  his  privi- 
lege for  our  protection  and  aid,  and  you  must  therefore  take 
your  rights  subject  to  the  equities  as  between  him  and  us." 

Rolland,  Juge  :  Cette  cause  est  d'une  grande  importance 
et  mérite  une  sérieuse  considération.  Les  immeubles  de 
la  Baptist  Missionary  Society  ayant  été  vendus  par  décret,  le 
Shérif  rapporta  devant  la  Cour  une  somme  d'environ  £5000, 
dont  le  Protonotaire  prépara  Pordre  de  distribution  dans  la 
forme  ordinaire.  Les  Appelants  s'y  trouvaient  colloques, 
non  pas  il  est  vrai,  pour  toucher  les  deniers,  mais  seulement 
pour  conserver  la  priorité  de  leur  hypothèque,  les  deniers 
étant  accordés  aux  Intimés  à  la  charge  par  eux  de  donner 
cautions  aux  Appelants  à  raison  de  certaines  garanties 
stipulées  en  faveur  de  ces  derniers  par  la  dite  Baptist  Mis- 
sionary Society.  Les  Intimés,  qui  réclamaient  comme 
cessionnaires  de  créanciers  hypothécaires,  contestèrent  la 
collocation  des  Appelants,  et  la  Cour  Inférieure  adoptant  les 
moyens  des  Intimés,  ordonna  que  le  Rapport  de  distribution 
fût  réformé  en  élaguant  les  prétentions  des  Appelants,  qui,  a 
leur  tour,  demandent  que  ce  jugement  soit  réformé.  Voici 
quels  sont  les  faits  de  la  cause.  L'immeuble  en  question 
fut  acquis  en  1842,  par  Try  et  Thompson  de  Samuel  Gerrard, 
et  un  acte  ayant  été  passé  en  1845,  par  le  Parlement  Pro- 
vincial à  l'effet  d'incorporer  certaines  personnes  sous  le  nom 


301 

de    "  Canada  Baptist    Missionary  Society,  "  et  de  leur 
permettre  de  posséder  des  immeubles,  un  transport  et  cession 
fut  consenti  en  leur  faveur  par  Try  et  Thompson  par  acte 
devant  Notaires.    Try  et  Thompson  y  déclarent  qu'ayant 
acheté  cette  propriété  pour  la  dite  Société,  (qui  n'était  pas 
alors  incorporée)  et  désirant  s'en  dénantir  en  sa  faveur  avec 
tous  les  droits  et  toutes  les  obligations  et  garanties  qui  pou- 
vaient en  résulter,  ils  transportèrent  à  la  dite  société  tous  leurs 
droits  au  dit  immeuble  pour  la  somme  de  dix  chelins,  et  à  la 
condition  d'être  garantis  par  la  dite  société  de  ^toutes  les  obli- 
gations qu'ils  avaient  contractées  par  l'achat  originaire,  ou 
par  aucun  autre  acte  subséquent,  l'acte  de  transport  fut  for- 
mulé comme  une  vente  ;  quoiqu'il  ne  soit  point  nécessaire 
d'examiner  ici  cette  question  et  de  rechercher  si  l'achat  a  été 
fait  par  Try  et  Thompson  comme  mandataires,  ou  avec  l'in- 
tention de  transmettre  la  propriété  à  cette  société.  Cependant 
on  doit  dire  qu'ils  n'ont  pu  être  mandataires  d'une  société 
qui  n'existait  pas.  L'Acte  de  transport,  il  est  vrai,  dit  qu'elle 
existait,  mais  seulement  comme  société  privée,  et  non  pas 
telle  qu'incorporée  ;  car  en  regardant  au  statut  on  voit  que  la 
société  incorporée  doit  se  composer  des  personnes  qui  y  sont 
nonunées*     Quoiqu'il  en  soit,  pendant  quelques  années  Try 
et  Thompson  ont  agi  comme  propriétaires,  et  ont  disposé  par 
vente  de  diverses  portions  de  l'immeuble  qu'ils  avaient  ainsi 
acheté  de  Gerrard,  ce  qui  me  conduit  à  la  conclusion,  que 
sur  un  semblable  acte  de  cession,  et  dansées  circonstances  il 
y  aurait  eu  ouverture  aux  droits  de  lods  et  ventes.    Je  dirai 
donc  pour  ma  part  que  cet  acte  est  une  véritable  vente.     La 
Cour  Inférieure  a  trouvé  que  Try  et  Thompson  n'ont  jamais 
été  propriétaires,  mais  que  c'était  la  société  qui  n'existait 
pas,  et  dont  on  ne  peut  nommer  un  seul  individu  qui  en  fut 
membre.    Il  y  a  plus  encore,  c'est  que  la  Cour  Inférieure  a 
trouvé  qu'il  n'y  avait  pas  vente,  et,  conséquemment,  ni  ven- 
deur ni  bailleur  de  fonds.    Moi  j'y  trouve  un  vendeur  et  un 
prix  ;  Try  et  Thompson  ont  stipulé  qu'ils  seraient  garantis  et; 
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acquittés  du  prix   d'acquisitiou,  et  que  toutes  les   ventes 
qu'ils  avaient  faites  seraient  maintenues. 

La  lecture  du  jugement  fera  mieux  comprendre,  par  les 
motifs  qui  y  sont  exprimés,  l'opinion  qui  engage  la  majorité 
de  la  Cour  à  infirmer  le  jugement  dont  est  appel. 

The  Court,  &c.  Seeing  that  by  the  deed  from  Samuel  Gerrard 
to  the  said  John  Try  and  James  Thompson,  executed  at  Mont- 
real, before  H.  Grifl^a  and  colleague  notaries,  on  the  eighteenth 
day  of  March,  one  thousand  eight  hundred  and  forty-two,  the 
said  John  Try  and  James  Thompson,  acquired  the  said  estate 
which  has  been  seized  and  sold  in  this  cause,  together  with 
certain  other  real  estate,  for  and  in  consideration  of  three 
thousand  two  hundred  and  fifty  pounds  currency,  payable  by 
them,  as  purchasers,  with  interest  from  the  seventeenth  day  of 
March,  one  thousand  eight  hundred  and  forty-two,  until  the 
final  payment  of  the  said  capital,  in  the  manner  and  to  the 
persons  in  the  said  deed  of  sale  mentioned  ;  seeing  also  that 
the  said  real  estate  seized  and  sold  in  this  cause  was  vested 
in  the  said  John  Try  and  James  Thompson,  until  the  execu- 
tion of  the  deed  of  the  twenty-fifth  day  of  July,  one  thousand 
eight  hundred  and  forty-five,  between  the  said  John  Try  and 
James  Thompson,  of  the  one  part,  and  the  Defendants  in  this 
cause  of  the  other  part  ;  and  that  by  the  last  mentioned  deed 
the  said  John  Try  and  James  Thompson,  did  "  grant,  bar- 
gain, sell,  assign,  transfer  and  make  over,"  the  said  real 
estate  seized  and  sold  under  execution  in  this  cause,  the 
proceeds  whereof  are  before  the  Court  for  distribution,  to  the 
Defendants,  thereof  accepting,  under  the  conditions  and  with 
the  stipulations  therein  mentioned,  and  in  consideration 
among  other  things  of  the  undertaking,  on  the  part  of  the  said 
Defendants,  to  fulfil  "  all  the  obligations  for  which  the  said 
John  Try  and  James  Thompson  are  severally  holden,  as^  well 
under  the  said  deed  of  sale  from  the  said  Samuel  Gerrard,  as 
linder  certain  other  deeds  of  sale  in  the  said  deed  of  the 
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twenty-fifth  day  of  July,  one  thonsand  eight  hundred  and 
forty-five,  mentioned  ;"  one  of  the  obligations  for  which  the 
said  John  Tiy  and  James  Thompson,  were  so  bound,  and 
which  were  so  undertaken  by  the  said  Defendants,  being  the 
payment  of  the  said  sum  of  three  thousand  two  hundred  and 
fifty  pounds,  with  interest,  and  in  the  manner  aforesaid  ;  and 
considering  that  at  the  time  of  the  passing  of  the  said  deed 
of  the  twenty-fifth  day  of  July,  one  thousand  eight  hundred 
and  forty-five,  the  said  John  Try  and  James  Thompson 
could  legally  convey  the  said  last  mentioned  real  estate  to 
the  said  Defendants,  in  manner  and  form  as  the  same  was 
conveyed  to  the  said  Defendants,  from  the  said  John  Try 
and  James  Thompson  by  the  said  last  mentioned  deed  ;  and 
Ihat  the  said  John  Try  and  James  Thompson,  by  reason  of 
the  premises,  acquired  upon  the  real  estate  so  conveyed  by 
them  to[the  said  Defendants  the  privilege  ofbailfeurs  de  fonds ^ 
and  a  pnvileged  hypothèque  on  the  land  so  by  them  sold 
and  transferred  as  aforesaid,  as  security  for  the  payment  of 
the  said  sum  of  three  thousand  two  hundred  and  fifty  pounds 
and  interest,  which  the  said  Defendants,  in  consideration  of 
the  said  conveyance  to  them  of  the  said  last  mentioned  real 
estate,  undertook  to  pay,  in  manner  as  aforesaid,  in  discharge 
of  the  said  John  Try  and  James  Thompson  :  It  is  in  conse- 
quence considered  and  adjudged,  that  the  judgment  appealed 
from,  to  wit,  the  judgment  rendered  by  the  Superior  Court  at 
Montreal,  on  the  twenty-eighth  day  of  December,  one  thou- 
sand eight  hundred  and  fifty-two,  be  and  the  same  is  hereby 
reversed  with  costs  to  the  Appellants  against  the  said  Res- 
pondents, and  the  Court  here  proceeding  to  render  such  judg- 
ment in  the  premises  as  by  the  Court  below  ought  to  have 
been  given,  it  is  considered  and  adjudged,  that  the  contesta- 
tion filed  by  the  said  Roman  Catholic  Episcopal  Corporation 
of  Montreal,  of  the  opposition  of  the  said  John  Try  and  James 
Thompson,  and  of  the  report  of  collocation  made  and  filed 
in  this  cause  by  the  prothonotary  in  the  Court  below  on  the 
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tenth  day  of  Jaly,  one  thousand  eight  hundred  and  fifty-two, 
be  and  the  same  is  hereby  dismissed  with  costs  to  the  said 
John  Try  and  James  Thompson  against  the  said  Roman 
Catholic  Episcopal  Corporation  of  Montreal  ;  and  it  is  further 
ordered  that  the  said  Roman  Catholic  Episcopal  Corporation 
of  Montreal,  shall  not  be  paid  the  sum  of  three  thousand  eight 
hundred  and  thirty-five  pounds,  six  shillings,  to  them  allowed 
in  and  by  the  fifth  collocation  of  the  said  report  of  distribu- 
tion, unless  good  and  sufiicient  security  be  previously  given  to 
the  said  John  Try  and  James  Thompson,  that  the  said  John 
Try  and  James  Thompson  will  be  kept  harmless  and  indem- 
nified of  all  troubles  and  suits,  claims  and  demands  against 
them  for  or  on  account  of  the  said  sum  of  three  thousand  two 
hundred  and  fifty  pounds,  or  any  part  thereof,  or  for  any  inte- 
rest heretofore  accrued,  or  hereafter  to  accrue  thereon.  The 
Honorable  Mr.  Justice  Panet,  dissetUietUe, 

A  et  G.  Robertson,  pour  les  Appelants. 
Chkrrier,  Dorion  et  Dorion,  pour  l'Intimée. 
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^^^^eÎt^ppe?^''^^'  \  I>'STRICT  DE  MONTREAL. 

I  Présents  :  Lafontaine,  Juge-en-Chef,  Panet  et  Aylwin, 

Juges. 

Mallet, !T7 •  • .  Appelant, 

et 

DssBARATS  etal.y... • Intimés, 

FisHER,, Appelant^ 

et 

Desbaratb  et  id • Intimés, 

Showdon  etux • •••  ••Appelants, 

et 
.  Lalande, • • Intimés. 


^  \  :— Que  la  contestatiou  de  l'op- 
pontion  d'vn  créancier,  colloque  dans 
Hn  rapport  de  distribution,  peut  être  ac- 
compagnée, dans  le  même  acte  de  con- 
testatÎM,  d'une  demande  ou  conclu- 
sions en  réforme  du  rapport  même. 


Held  :^Thst  tbe  contestation  of  the 
opposition  of  a  credttois  collocated  in 
a  report  of  distribution,  may  be  ac- 
companied, in  tbe  same  plea  or  acte 
of  contestation,  by  a  demand  or  conclu- 
sions tending  to  have  such  report  re- 
formed. 


Jugements  rendus  le  12  Juillet,  1854. 

Les  deux  premiers  Appels  ont  été  poursuivis  sur  deux 
jugements  rendus  dans  la  même  cause  à  la  poursuite  de 
Desbarats  et  al.  Demandeurs,  vs.  Lagrange  et  al.,  Défen- 
deurs, et  Mallet,  Opposant,  et  Fisher  aussi  Opposant,  sur 
motions  des  Intimés,  rejettant  les  contestations  faites  par 
les  Appelants  sur  un  rapport  de  distribution  préparé  par  le 
Protonotaire,  donnant  une  préférence  aux  Intimés  sur  les 
Appelants.  Le  troisième  Appel  est  d'un  jjigement  rendu  en 
semblables  circonstances  dans  une  autre  cause  oà  Frs.  Filion 
était  Demandeur,  contre  Luc  Vendette,  Défendeur,  et  Snow- 
don  et  ux.,  ainsi  que  Lalande,  Opposants. 

Lea  termes  dans  lesquels  sont  rédigées  les  trois  contesta- 
tk»i8  qui  ont  provoqué  une  même  et  sembktbie  décision,  sont 
^osnme  fSùîx  : 

20  • 
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Contestation  de  Mallet. 

"  Le  dit  Opposant,  Amable  Mallet,  etc.,  contestant  Poppo- 
^^  sition  faite  en  cette  cause  par  les  dits  George  Desbarats  et 
"  Stewart  Derbishire,  se  réservant  le  droit  et  avantage  de 
"  nier  tous  les  faits  allégués  par  les  dits  George  Desbarats 
"  et  consors^  dans  leur  dite  opposition  et  moyens,  et  n'ad- 
^^  mettant  les  faits  de  la  dite  opposition  que  pour  les  fins  de 
''  la  présente,  et  se  portant  en  conséquence  partie  contestante 
"  à  Pencontre  du  projet  de  distribution  des  deniers  prélevés 
^'  en  cette  cause,  en  autant  que  le  dit  projet  de  distribution 
"  concerne  le  dit  Opposant,  dit  pour  réponse,  sous  forme  de 
^^  défense  au  fonds  en  droit  à  la  dite  opposition  et  moyens 
"  des  dits  George  Desbarats  et  Stewart  Derbishire,  qu'ils 
"  sont  mal  fondés  et  ne  peuvent  être  maintenus  pour  plusieurs 
"  raisons  à  déduire  en  temps  et  lieu,  et  entr'autres  pour  les 
"  suivantes,"  (suivent  les  moyens  au  soutien  de  la  défense 
"  en  droit  contre  l'opposition  des  Appelants).  Puis  viennent 
les  conclusions  : 

"  Pourquoi  le  dit  Amable  Mallet  conclut  à  ce  qu'il  soit 
"  déclaré  et  adjugé  par  cette  Cour,  qu'il  est  bien  fondé  à  se 
^^  porter  partie  contestante  à  Pencontre  de  l'opposition  des 
^^  dits  Opposants,  George  Desbarats  et  Stewart  Derbishire, 
"  ainsi  qu'à  Pencontre  du  dit  projet  de  distribution  quant  à  la 
^^  collocation  à  eux  accordée  au  préjudice  de  l'Opposant  ; 
"  que  l'opposition  des  dits  Desbarats  et  Derbishire,  soit 
"  déclarée  non  fondée  ou,  si  elle  l'est,  que  ce  ne  soit  que  pour 
"  le  montant  de  l'année  de  loyer  échue,  et  le  quartier  courant 
"  si  aucun  il  y  a,  et  le  surplus  d'icelle  déclaré  mal  fondé  et 
'*  renvoyé  avec  dépens,  à  ce  que  le  projet  de  distribution 
^^  préparé  en  cette  cause  soit  réformé,  et  que  les  Opposants, 
'^  Desbarats  et  Derbishire,  ne  soient  pas  colloques  parprivi- 
^^  lege  ou  de  préférence  à  aucun  autre,  et  à  l'Opposant,  ou, 
"  s'ils  le  sont,  que  ce  ne  soit  que  pour  l'année  de  loyer  échue, 
^^  et  le  quartier  courant,  s'il  y  a  lieu,  et  que  sur  le  surplus  û»s 
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'deniers  rapportés  devant  cette  Cour,  le  dit  Mallet  soit 
"  colloque  de  sa  créance,  le  tout  avec  dépens  de  la  présente 
"  contestation  contre  les  dits  Desbarats  et  Derbishire." 

Une  exception  à  Popposition  des  Intimés  et  une  Défense 
en  fait  complétaient  la  contestation. 

Contestation  dk  Fishsr. 

^'  And  the  said  John  Fisher,  for  moyens  of  contestation  of 
"  the  report  of  distribution  and  collocation  in  this  cause  made 
"  and  filed  by  the  Prothonotary,  so  far  as  regards  the  coUoca- 
"  tion  of  the  claim  of  the  Opposant  George.  Desbarats  et  al.,  by 
"  privilege  for  the  sum  of  £808  15s.  0,  costs  included,  and  of 
"  the  said  opposition  and  claim  of  the  said  George  Desbarats 
"  et  al.y  which  report  of  collocation,  opposition  and  claim  the 
"  said  John  Fisher  declares  he  doth  contest,  saith  that  &c.," 
(suivent  les  moyens  de  contestation  du  fonds  de  Popposi- 
tion de  Desbarats  et  al.)  La  conclusion  était  comme  suit  : 
"  Wherefore  the  said  John  Fisher  prays  judgment,  and  that 
"  the  said  report  of  distribution  and  of  collocation  be  set  aside 
''  and  declared  null,  so  far  as  regards  the  collocation  therein 
"  of  the  said  claim  or  opposition  of  the  said  George  Desba- 
''  rats  et  al.,  and  that  the  said  collocation  be  struck  out  and 
^^  disallowed  ;  and  that  the  claim  of  the  said  John  Fisher  be 
^^  collocated  for  the  full  amount  thereof,  and  the  opposition 
"  and  claim  of  the  said  George  Desbarats  et  al.,  hence 
"  dismissed,  the  whole  with  costs." 

Contestation  de  Snowdon  et  ux. 

''  William  Snowdon  et  ux.,  hereby  contest  the  opposition 
"  of  the  said  François  Lalande,  in  his  said  capacity,  and  also 
"  contest  that  portion  of  the  prcget  or  report  of  distribution 
^'  prepared  in  this  cause,  whereby  the  said  Lalande  was 
^'  collocated  for  the  sum  of  £83  1  6|.  "  Les  moyens  de  contes- 
tation sont  à  Pencontze  de  Pc^position,  Les  conclusions 
20» 
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sont  comme  suit  :  "  Wherefore  the  Contestants  pray  that  the 
'^  opposition  of  the  said  Lalande  dit  Latreille  be  dismissed 
"  with  costs,  and  the  said  report  of  collocation  amended  in 
"  such  way  as  that  the  Contestants  be  preferred  to  the  said 
"  minors  for  the  claim  of  them  the  said  Opponants,  the  whole 
"  with  costs." 

Les  Intimés,  Desbarats  et  al.  firent  motion  le  17  Février, 
1854,  pour  rejeter  la  contestation  de  Fisher,  et  le  20  pour 
rejeter  celle  de  Mallet,  pour  trois  raisons  :  lo.  Parceque 
par  la  loi  les'  Appelants  n'ont  pas  droit  de  contester,  par  un 
seul  et  même  acte  de  contestation,  et  le  rapport  de  distribu- 
tion, en  tant  qu'il  concerne  la  collocation  des  Intimés,  et  en 
même  temps  Popposition  et  réclamation  des  Intimés  ;  2o. 
Parceque  le  cumul  dans  la  même  contestation  et  dans  les 
mêmes  moyens  de  contestation,  des  conclusions  contre  Pordre 
ou  rapport  de  collocation  et  de  distribution,  et  contre  la  récla- 
mation où  opposition  même,  est  illégal,  nul  et  contraire  à  la 
pratique  de  la  Cour  ;  3o.  Parceque  les  Appelants,  par  leurs 
conclusions,  demandent  que  le  rapport  de  distribution  soit  mis 
de  côté  et  déclaré  nul,  quoiqu'ils  n'aient  donné  aucune  raison 
pour  justifier  cette  prétention. 

Semblable  motion  fut  faite  dans  l'autre  cause,  appuyée 
sur  les  mêmes  motifs. 

Le  jugement  de  la  Cour  Supérieure  sur  la  motion  contre 
Fisher,  fut  rendu  le  18  Février,  1854,  contre  Mallet,  le  20  du 
même  mois,  et  contre  Snowdon  et  ux.j  le  20  Mars,  1854. 

Les  trois  jugements  sont  dans  les  termes  suivants  : 

"The  Court  having  heard,  &c..  Considering  that  the 
"  contestation  of  the  report  of  collocation  in  the  said  cause 
"  filed,  and  a  conclusion  that  the  same  be  reformed,  ought  not 
"  by  law,  and  according  to  the  practice  of  this  Court,  to  be 
"  joined  in  the  s^ame  pleading,  and  acte  and  moyens  of  contes- 
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^'  talion  with  a  contestation  of  the  opposition  of  the  said 
'^  George  Desbarats  et  al.,  anda  conclusionfor  the  dismissal 
'*  of  the  said  opposition,  doth  grant  the  motion  of  the  said 
^  Opposants  and  doth  dismiss  the  said  contestation  with 
costs." 

La  Cour  d'Appel  s'est  prononcée  dans, le  sens  contraire. 
Les  motifs  sont  les  mêmes  dans  les  trois  Appels. 

'^  La  Cour,  &c.  Considérant  qu'un  rapport  de  distribution 

*' de  deniers,  fait  par  le  Protonotaire,  conformément  aux 

''  règles  de  pratique  de  la  Cour  Supérieure,  n'est  autre  chose 

'^  qu'un  règlement  ou  état  provisoire,  consistant  dans  un 

"  simple  acte  de  procédure,  qui  devient  commun  aux  parties 

"  concernées,  mais  qui  n'en  reste  pas  moins  sujet  à  être,  sur 

"  examen  ou    contestation,    modifié  ou    réformé  ;  que  la 

"  contestation,  par  l'une  des  parties,  de  l'opposition  d'un 

^^  créancier  colloque  dans  un  tel  rapport  de  distribution,  soit 

^'  que  cette  contestation  porte  sur  l'existence  même  de  la 

"  créance,  ou  seulement  sur  le  privilège  ou  le  rang  que  ce 

^^  créancier  réclame,  entraiiie  nécessairement  la  contestation 

<<  de  ce  même  rapport  de  distribution,  en  autant  qu'il  est 

'^  fondé  sur  les  moyens  et  conclusions  de  l'opposition  ainsi 

"  contestée  ;  qu'on  ne  saurait  même  concevoir  qu'il  put  y 

"  avoir  une  contestation  de  l'une,  sans  qu'elle  fût  en  même 

"  temps  une  contestation  de  l'autre  ;  que  la  loi  n'exige  pas 

"  qu'en  pareil  cas  cette  contestation  soit  faite  o\i  présentée 

"  par  deux  actes  séparés  ;  que  déplus  loin  d'éprouver  aucun 

*'  préjudice  de  ce  que  la  contestation  de  son  opposition  est  ac- 

^^  compagnée  d'une  demande  ou  conclusion  en  réforme  du 

*'  rapport  de  distribution,  il  est  de  l'intérêt  de  ce  créancier, 

"  et  de  celui  de  toutes  les  parties  concernées  qu'il  en  soit 

^^  ainsi,    principalement    pour    éviter  des  frais    et  ne   pas 

^^  occasionner  de  retard  inutile  dans  la  procédure  ;  que  par 

^^  conséquent,  dans  l'espèce,  la  Cour  Supérieure,  en  accordant 

^^  par  son  jugement  la  motion  des  Intimés,  à  l'effet  de  rejeter 
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^^  la  contestation  de  l'Appelant,  et  en  rejetant  la  dite 
"  contestation,  a  mal  jugé  : — a  infirmé  et  infirme  le  dit 
*^  jugement  dont  est  appel  ;  et  adjugeant  ainsi  qu'aurait  dû 
^*  le  faire  la  Cour  Supérieure,  renvoie  la  motion  faite  par  les 
'^  dits  Intimés,  et  les  condamne  aux  frais,  tant  sur  la  motion 
"  en  Cour  Inférieure,  que  sur  l'appel." 

Cross  et  Bancroft,  pour  Fisher. 
Hubert,  Ouimet  et  Morin,  pour  Mallet. 
A.  et  G.  Robertson,  pour  Snowdon. 
T.  S.  JuDAH,  pour  Desbarats  et  al. 
De  Bleurt,  pour  Lalande. 


SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Smith  and  Mondelet,  Justices. 

C  Corse  et  al PlainitjffSj 

No.  2543.  <  vs. 

(  Corse •  Defendant. 


Held  :— 1.  That  under  the  Act  12th 
Vict.  c.  197,  which  enacts  that  every 
alien  shall  have  the  same  capacity  to 
take»  recover,  and  transmit  "  real  es- 
tate "  in  all  parts  of  this  Province,  as 
natwal  bom  or  naturalized  subjects, 
the  alien  is  placed  in  the  same  position 
as  the  natural  born  subject,  and  can 
claim,  conjointly  with  a  naturalized 
heir,  both  real  and  personal  property  ; 
2.  That  although  moveable  property  be 
not  mentioned  m  the  12th  section  of  the 
Act,  it  must  be  taken  to  be  included  in 
the  larger  term  "  real  estate." 


Jugé  :— 1.  Que  sous  l'opération  da 
Statut  de  la  12e  Vict  c.  197,  qui  assure 
à  tout  aubain  la  même  liberté  de  prendre, 
recouvrer  et  transmettre  dêM  inetu  tsi- 
meubles  dans  toute  l'étendue  de  la 
Province,  qu'ont  les  sujets  nés  ou  natu- 
ralisés, l'aubain  est  placé  sur  le  même 
pied  que  le  sujet-né,  et  peut  réclamer 
concurremment  avec  un  héritier  natura- 
lisé, les  meubles  aussi  bien  que  les 
immeubles  ;  2.  Que  quoique  les  meubiês 
ne  soient  pas  mentionnés  dans  la  12e 
section  du  dit  acte,  ils  sont  censés 
compris  dans  les  termes  plus  étendus. 
Us  immeiUtUs, 


Judgment  rendered  the  28th  June,  1S64. 

This  was  an  action  brought  by  certain  parties  claiming  to 
be  the  lawful  heirs  of  the  late  Henry  Corse,  in  his  lifetime  of 
the  City  of  Montreal,  deceased,  for  their  share  in  the  succes- 
sion of  the  said  late  Henry  Corse. 

The  declaration  set  out  the  marriage,  at  New  Hampshire,  in 
the  I  nited  States  of  America,  of  Gad  Corse  and  Lydia  Corse, 
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father  and  mother  of  the  late  Heniy  Corse,  of  which  marriage 
there  was  issue,  six  children,  viz  :  Roswell  Corse,  the  present 
Defendant,  Cynthia  Corse,  one  of  the  Plaintiffs,  Willis 
Corse,  (  since  deceased,  and  represented  in  the  present  action 
by  his  three  children  )  Henry  Corse,  since  deceased,  Lydia 
<Corse,  one  of  the  Plaintiffs  and  Electa  Corse,  also  one  of  the 
Plaintiffs  ;  that  Gad  and  Lydia  Corse  lived  and  died  in  the 
United  States  ;  that  Henry  Corse  emigrated  to  Canada^ 
where  he  resided  up  to  the  time  of  his  death,  and  acquired 
large  property  ;  that  he  died  intestate,  and  his  estate  by  law 
devolved  upon  the  Plaintiffs  and  the  Defendant,  as  his  heirs 
at  Ia\^  and  legal  representatives,  in  the  proportion  of  one  fifth 
each  ;  that  the  estate  had  come  into  the  hands  of  the  Defen- 
dant, who  retained  the  same,  and  refused  to  deliver  up  any 
portion  to  the  Plaintiffs  ;  therefore,  &c.,  &c.,  concluding  as 
in  an  ordinary  action  en  Pétition  éC Hérédité. 

To  this  action  the  Defendant  pleaded  "  that  the  late  Henry 
"  Corse,  mentioned  in  the  Plaintiffs  '  declaration,  was  a  true 
^^  subject  of  Her  Majesty  the  Queen,  and  continued  to  be  so 
^^  up  to  the  time  of  his  decease  ;  and  the  said  Defendant  is  a 
"  true  and  loyal  subject  of  Her  Majesty,  owing  allegiance  to 
^^  Her  said  Majesty  ;  and  the  said  late  Henry  Corse  and  the 
"  said  Roswell  Corse,  both  took  the  oath  of  allegiance  to  Her 
^^  said  Majesty,  and  also  took  the  oath  of  allegiance  to  our 
"  late  Lord  the  King,  George  the  Third,  and  became  and 
"  were  British  subjects,  and  so  always  afterwards  continued 
"  to  be  ;  but  none  of  the  Plaintiffs  are  or  ever  were  subjects 
^^  of  our  said  Sovereign  Lady  the  Queen,  but  always  were 
'^  and  still  are  aliens,  owing  allegiance  to  a  foreign  govem- 
"  ment,  viz  :  the  United  States  of  America  ;  and  the  Defendant 
^^  saith  that  the  said  Plaintiff,  Cynthia  Corse,  was  bom  at 
"  Northfield,  in  the  State  of  New  Hampshire,  one  of  the 
"  United  States  of  America,  in  the  year  of  our  Lord  1779, 
^*  and  the  said  late  Willis  Corse  was  bom  at  Northfield 
^^  aforeiiaid,  in  or  about  the  year  1781  ;  and  the  said  Plaintiff 
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<^  Lydia  Corse  was  bom  at  Northfield  albTesaid  in  or  abcmt 
^^  the  year  1789  ;  and  the  said  Plaintiff  Electa  Corse  \vaa 
'^  bom  at  Northfield  aforesaid  in  or  about  the  year  1786, 
^^  that  they  never  were  made  subjects  of  our  said  Lady  tha 
^^  Queen  by  naturalization,  denization,  or  otherwise,  and' 
^^  were  all  aliens  at  the  time  of  the  decease  of  the  said  Heniy 
^^  Corse,  and  by  law  could  not  and  did  not  succeed  to  or 
^^  inherit  any  part  of  the  estate  &c.,  of  the  said  late  Hemy 
'^  Corse  ;  but  that  the  Defendant  being  the  only  person  kabile 
^^  à  se  porter  héritier  to  the  said  estate  &c.,  and  being  the 
^^  nearest  relation  at  the  time  of  the  decease  of  Henry  Corse, 
"  the  whole  of  the  estate  &c»,  devolved  upon  him  by  the  title 
^^  of  heirship  :  and  the  Defendant  avers  that  there  is  no  law 
^^  in  force,  and  there  was  no  law  in  force  in  Lower  Canada  at 
^^  the  time  of  the  decease  of  Henry  Corse,  to  entitle  the  Plain- 
'^  tilTs,  or  either  of  them,  to  succeed  to  any  part  of  the  estate 
"  and  succession  of  Henry  Corse  ;  and  more  especially  there 
'^  is  not,  and  there  was  not  then,  any  law  in  force  entitling  the 
^^  Plaintiffs,  or  either  of  them,  to  succeed  to  moveable  property 
"  in  Lower  Canada/'  There  was  also  a  défense  au  fonds  en 
faiU 

Issue  was  joined  by  a  general  answer  and  replication. 

Admissions  were  given  of  all  the  material  facts  alleged  in 
the  pleadings,  as  to  the  birth  and  alienage  of  the  Plaintiffs  ; 
also  that  the  property  left  by  Henry  Corse,  consisting  of  his 
'share  in  the  community  with  his  wife,  was  all  acquired  in 
Lower  Canada,  and  included  as  well  moveable  as  immo- 
veable property,  as  represented  by  the  inventory,  a  copy 
whereof  was  filed,  and  that  the  same  was  held  and  detained 
by  the  Defendant. 

Smith, Justice  -.This  is  an  action,  ex  hereditaie^  by  the 
representatives  of  the  late  Henry  Corse  to  recover,  their  pro- 
portion of  the  estate  left  by  him,  on  the  ground  that  they  aie 
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the  nearest  of  kin  along  with  the  Defimdant,  Roswell  Gorse. 
The  Plaintiffs  are  six  in  number.  Three  claim  as  brothers 
and  sisters,  and  the  remaining  three  as  representatives  of 
Willis  Corse,  a  deceased  brother.  The  defence  is  that  Henry 
and  Roswell  Corse,  being' citizens  of  the  United  States, 
emigrated  to  Canada  in  1803,  took  the  oath  of  allegiance  in 
1812,  accmnulated  property  in  Canada  as  naturalized  subjects, 
and  Henry  Corse  dying  there,  left  his  brother  Roswell  Corse, 
the  Defendant,  his  sole  heir  habile  à  se  porter  héritier  ;  that 
the  Plaintiffs  are  American  citizens  and  aliens,  and  not 
entitled  to  take  any  thing  in  the  estate.  It  appears  from  the 
inventory  that  the  estate  consists  of  both  moveable  and  immo- 
veable property.  At  the  time  of  the  argument,  the  attention 
of  the  Counsel  was  chiefly  directed  to  the  moveables,  it  being 
thought  that  there  was  less  doubt  as  to  the  immoveables,  but 
the  opinion  of  the  Court  will  now  settle  both  points. 

The  principal  objection  advanced  by  the  Defendant  is, 
that  by  the  common  law,  as  contained  in  the  S16th  article  of 
the  Coutume  de  PariSy  those  only  take  by  succession  who  are 
Mbiles  à  succéder  ;  that  the  Plaintiffs  not  being  natural  sub- 
jects of  Her  Majesty,  or  naturalized,  fall  within  the  meaning  of 
the  article,  and  are  excluded  by  the  vice  de  pérégrinité.  What 
is  the  vice  ?  The  Defendant  says,  it  is  a  matter  of  civil  law,-~ 
The  Plaintiffs,  that  it  depends  upon  the  personal  statua. 

We  think  that  it  depends  upon  the  character  of  the  indi- 
vidual. It  is  a  disability  attaching  to  his  person,  and  dependent 
upon  the  municipal  law.  The  party  must  have  the  status. 
One  of  the  requirements  is  that  he  shall  take  according  to 
the  law  of  the  country.  If  he  cannot  exercise  the  rights  of  a 
subject  towards  the  Queen,  he  is  disabled  :  if  he  can,  though 
he  is  out  of  the  country,  the  vice  fiqdls  to  the  ground.  I  admit 
that  in  dealing  with  this  question,  we  are  dealing  with  a 
subject  which  has  already  undergone  the  decision  of  the 
Courts  of  this  country,  and  of  the  Privy  Council  in  England. 
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The  case  of  Donegani  vs,  Donegani^   it  is  said,  ought  to  be 
the  guide  in  the  case,  and  the  law  for  us.     But  there  is  no 
evidence  in  that  case  that  it  had   any  relation  to  personal 
property.    Jf  it  had,  still  the  principle  laid  down  seems  to 
us  to  be  erroneous.     There  it  was  ruled  that  the  public  law 
of  England  should  determine  who  is  an  alien,  and  that 
determined,  recourse  should  be  had  to  the  French  law  to  leam 
his  disabilities.     We  think  this  wrong.     You  cannot  separate 
the  definition  of  what  an  alien  is  from  what  he  can  do.   That 
is  the  practical  result.     What  an  alien  is,  is  merely  a  defini- 
tion ;  but  to  establish  his  rights  is  what  is  important.     In 
France,  the  droit  (Taubaine  was  a  barrier  to  the  alien,  both 
as  regards  moveables  and  immoveables.     As  soon  as  Canada 
ceased  to  belong  to  France,  the  public  law  of  France  ceased 
to  exist,  and  the  public  law  of  England  came  in.    That  law 
only  established  disabilities  for  aliens  as  to  inunoveables. 
By  it,  aliens  can  take  moveable  property-— can  be  appointed 
executors — ^administrators,  all  which  involves  the  exercise  of 
civil  rights.     But,  in  point  of  fact,  the  question  has  been 
finally  set  at  rest  by  the  Provincial  Statute.  (1)  The  12th  clause 
enacts  that  from  the  passing  of  the  Act,  every  alien  shall 
have  the  same  capacity  to  take,  hold,  possess,  enjoy,  claim, 
recover,  convey,  devise,  impart  and  transmit  real  estate  in  all 
parts  of  the  Province,  as  natural  bom  or  naturalized  subjects 
of  Her  Majesty  in  the  same  part  thereof,  respectively  ;  provided 
always,  that  nothing  therein  contained  shall  alter,  impair,  or 
affect,  in  any  manner  or  way  whatever,  any  right  or  title 
legally  vested  in,  or  acquired  by  any  person  or  persons  whom- 
soever, previous  to  or  at  the  time  of  the  passing  of  this  Act. 
Now  no  right  is  vested  in  any  party  in  this  cause,  which  can 
prevent  the  application  of  this  Act.     It  is  said,  indeed,  on 
behalf  of  the  Defendant,  that  this  proviso  affects  Roswell,  -who 
had  acquired  rights  which  this  Statute  could  not  take  away  ; 
but  Henry  Corse  was  alive  when  the  Statute  was  passed,  and 

(l)12thVictc.W,wc.  12. 
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his  saccession  was  only  opened  afterwards.  It  was  also  said 
that  the  clause  has  only  reference  to  real  estate.  I  admit 
that  this  is  the  purport  of  the  words,  but  then  the  language  of 
the  preamble  removes  all  doubts.  It  states  that  great  incon- 
venience has  been  experienced  in  the  practical  operation  of 
the  law  granting  to  aliens  the  rights  and  capacities  of  natural 
bom  British  subjects  :  Its  object  is  to  create  what  is  techni- 
cally called  heritable  blood.  It  creates  no  restriction  as  to 
moveable  estate.  It  includes  real  estate,  and  with  it,  by 
necessary  implication,  all  minor  estates.  It  says  that  all 
disabilities  shall  cease.  If  it  had  been  intended  to  exclude 
moveables,  the  Statute  would  have  said  so.  We  say,  there- 
fore, that  by  this  Statute,  and  the  law  as  it  now  stands,  there 
exists  no  legal  disability  to  prevent  the  Plaintiffs  from  sharing 
in  the  property  ol  Henry  Corse  as  his  heirs. 

MoNDSLET,  Justice  :  This  case  is  interesting  from  the 
importance  of  the  interests  involved,  and  also  as  being  in 
opposition  to  a  judgment  already  rendered.  I  am  not  quite 
80  certain  on  the  point  of  moveables  as  I  am  on  the  other 
point  The  article  of  the  coutume  was,  I  think,  part  of  the 
mnnicipal  law  of  France,  When  this  country  had  the  good 
fortune  to  pass  under  the  English  rule,  it  must  have  acquired 
the  municipal  law  of  England  ;  and  there  was  an  end  of  this 
article,  as  a  part  of  the  municipal  law.  That  being  granted 
there  remains  no  difficulty.  To  say  tha^<the  law  of  England 
shall  decide  what  an  alien  is,  and  the  Coutume  de  Paris  what 
his  disabilities  are,  is  not  only  a  cofUre-sens^  but  an  impossibi- 
lity. I  repeat,  that  I  am  not  quite  satisfied  on  the  reading  of 
the  Statute  as  regards  moveables  ;  still  I  see  the  spirit  there, 
although  I  do  not  find  the  letter. 

Dat,  Justice  :  This  question  is  of  so  much  importance,  and 
affects  so  large  a  class  of  persons,  that  I  shall  shortly  express 
my  opinion  on  it.  The  question  is  whether  certain  parties 
bom  in  the  United  States  can  concur  in  taking  by  inheritance, 
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property  in  Canada  of  the  late  Henry  Corse,  a  naturalized. 
subject,  which  has  fallen  into  the  hands  of  his  brother,  also  a 
naturalized  subject  in  Canada.  The  matter  has  been  brought 
up  before  the  Court  with  great  fairness  by  the  pleadings  and 
admissions  of  the  parties  ih  the  case.  The  first  inquiry  is, 
by  what  law  shall  the  rights  of  the  parties  be  governed  :  By 
the  English  law,  or  by  the  French  law,  as  it  existed  at  the 
time  of  the  cession  of  the  Country.  This  question  was  ap- 
parently settled  by  the  judgment  given  in  the  case  of  Donegami 
vs.  Donegani.  That  case  was  decided  by  Courts  of  high 
authority.  The  judgment  was  affirmed  in  the  Court  of 
Appeals  and  afterwards  by  the  Privy  Council.  There  is  no 
doubt  that  by  that  judgment,  the  disabilities  of  the  alien  are 
declared  to  be  the  disabilities  of  the  law  of  France.  I  have 
always  thought  that  there  was  a  want  of  soundness  in  the 
distinction  made  in  that  case,  between  what  an  alien  is,  and 
what  his  disabilities  are.  The  law  of  aliens  rests  upon 
grounds  of  public  policy,  and  is  derived  from  the  authori^  of 
the  sovereign  to  deal  with  his  own  subjects  and  with  foreigners, 
on  different  conditions  ;  and  to  decide  that  parties  having  no 
stake  in  the  country  shall  not  hold  property  in  the  country.  It 
is  based  on  the  allegiance  due  from  the  subject  to  the  sovereign, 
and  is  not  a  penalty  but  a  matter  of  expediency  and  public 
policy.  On  this  point,  I  would  refer  to  Chitty  on  Prerogative, 
where  he  states  that  the  disability  of  the  alien  rests  on  feudal 
principles  ;  (1)  I  think  that  the  law  which  should  govern 
here  is  the  law  of  England.  I  would  not,  however,  adopt 
this  reasoning  against  the  judgment  in  the  case  of  Donegani, 
I  would  bow  to  that  decision  however  it  may  clash  with 
my  own  opinion.  I  am  relieved  here  by  a  reference  to  the 
Statute  law  of  the  Province.  It  is  to  be  borne  in  mind  that 
the  disability  of  the  alien  is  not  based  upon  the  law  of  nature 
or  of  nations,  but  upon  the  express  enactments  of  the  municipal 

(1)  Coke  on  Lyttelton,  p.  8  :— B&con.'8  Abridgment  :— 2  Blackatones  Com* 
mentariesi  ^  249  :— Loiseau,  Droit  d'Aubaine. 
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law.  The  difficulty  with  us  is  in  the  article  of  the  Coutume. 
The  disability  arises  from  the  want  of  personal  quality,  or 
to  use  the  terms  of  the  English  law,  from  the  want  of  heritable 
blood.  This  quality  is  indivisible,  and  if  the  Statute  has 
taken  away  oae  disability  in  words,  the  others  are  taken  away 
by  implication  also,  unless  there  is  a  special  exclusion. 
Looking  into  the  Alien  Act,  (1)  the  object  of  the  law,  as 
appears  by  the  preamble,  is  the  possession  and  transmission 
of  property  by  aliens.  Then  comes  the  enacting  clause 
section  12,  which  if  it  were  couched  in  the  same  words, 
would  leave  in  this  case  no  room  for  doubt.  But  that  speaks 
only  of  real  property,  with  regard  to  which  it  places  the  alien 
in  the  same  position  as  the  natural  bom  subject.  Shall  this 
clause  be  restrained  ?  In  the  Courts  of  England,  the  Judges 
would  enlarge  the  terms  of  the  enacting  clause  by  the  words 
of  the  preamble,  though  not  vice  versa. 

To  go  a  little  further.  First,  on  looking  at  the  old  Natura- 
lization Act,  (2)  the  same  limitation  to  ^'  real  estate  "  will  be 
found.  Yet  that  Act  gave  to  the  naturalized  subjects  all  the 
rights  of  natural  bom  subjects.  Will  it  be  contended  that 
that  Act  in  conferring  on  these  parties  civil  rights,  did  not 
include  the  same  power  as  regards  moveable  property  ?  It 
cannot  be  supposed.  Then  turning  to  the  Act  12th  Vict.  c. 
197,  we  find  the  same  expression  "  real  estate."  It  is  impos- 
sible to  doubt,  therefore,  that  the  alien  disability  is  taken 
away.  The  alien  is  placed  in  the  same  position  as  the 
natural  bom  subject,  and  can  claim  both  real  and  personal 
ptoperty.  This  is  the  rule  of  the  English  law,  and  the  reason 
of  the  omission  in  the  Statute  arises  doubtless  from  the  im- 
pression on  the  minds  of  the  parties  who  drafted  it,  an 
impression  founded  on  the  English  Common  Law,  that  there 
was  no  doubt  of  the  right  of  the  alien  to  take  moveables,  and 
that  his  disabilities  had  only  reference  to  real  estate.    Hence 

(1)  12th  Vict  c.  197. 
(2)1  Wm.iy,c6«. 
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the  fonn  of  the  Provincial  legislation  and  its  seeming  ambi- 
guity. The  Court,  therefore,  holds  that  by  12th  Vict.  c.  197, 
the  disabilities  of  aliens  are  removed,  both  as  to  real  and 
personal  property,  and  that  the  Plaintiffs  are  entitled  to  judg- 
ment, according  to  the  conclusions  of  their  declaration. 

The  following  are  the  considérants  of  the  Judgment  : 

'^  Considering  that  the  Plaintiffs  have  proved  the  material 
allegations  of  their  declaration,  and  that  the  Defendant,  under 
the  exception  by  him  in  the  said  cause  pleaded,  has  failed  to 
establish  any  matter  or  thing  by  reason  whereof  the  Plaintiffs 
ought  to  be  excluded  from  taking  their  share  in  the  succes- 
sion and  estate  of  the  late  Henry  Corse,  in  the  said  declaration 
mentioned  ;  and  further  and  more  especially  considering  that 
in  and  by  the  Statute  in  that  case  made  and  provided,  it  is 
declared  to  be  expedient  to  amend  certain  Acts  therein  men- 
tioned, with  the  view  of  affording  to  aliens  greater  security 
and  facility  in  the  possession  and  transmission  of  property, 
and  it  is  enacted  that  every  alien  shall  have  the  same  capa- 
city to  take,  recover  and  transmit  real  estate,  in  all  parts  of 
this  Province,  as  natural  bom  or  naturalized  subjects  of  Her 
Majesty  ;  and  that  by  reason  of  the  said  Statute  and  other  the 
laws  in  force  in  this  Province,  the  Plaintiffs,being  such  aliens, 
nevertheless  possess  and  hold  the  legal  quality  and  right  to 
take  and  recover  their  just  share  and  proportion  in  all  the 
estate  and  succession,  personal  and  real,  moveable  and  im- 
moveable, of  the  said  late  Henry  Corse,  by  right  of  inheritance, 
as  his  heirs  at  law,  habiles  à  succéder  conjointly  with  the 
Defendant,  doth  adjudge  &c.  "  Judgment  according  to  the 
conclusions  of  the  declaration. 

RosB  and  Monk,  for  Plaintiffs. 

Cartixr  and  Bsrthklot,  for  the  Defendant. 

Cross,  Counsel  for  Defendants. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Dat,  Smith  and  Mondslet,  Justices. 

No.  389. — Ex  parte — Carpentier, 

for  Writ  of  Certiorari. 

Held  :^ThAt  tbe  Clerks  of  Commis- {  Jugé  :— Que  les  Greffiers  des  Cours 
skaexs*  Courts  have  no  autbority,  under  ;  de  Commissaires  n'ont  pas,  sous  Pacte 
the  14thand  15th  Vict.|C.  18,  to  receive  des  14  et  15  Yict.  ch.  18,  le  pouvoir  de 
the  necessary  affidavit  and  issue  Writs ,  recevoir  Taffidavit  requis  pour  l'émana- 
of  Attachment  before  judgment.  ;  tiou  de  Brefs  d^arrèt  gimple  avant  juge- 

(  meut. 

Judgment  rendered  the  29th  April,  1854. 

In  this  case  the  goods  and  chattels  of  the  Petitioner  had 
been  attached  under  a  Writ  of  saisie-arrét  before  judgment, 
issued  out  of  the  Commissioners'  Court,  and  a  judgment  by 
default  bad  been  afterwards  rendered  against  him  in  that 
Court.  He  now  moved  to  bring  up  the  record  on  the  ground  : 
Ist.  That  no  affidavit  appeared  to  have  been  made  before  the 
issuing  of  the  Writ  ;  and  2nd.  That  the  Writ  had  been  issued 
by  the  Clerk  of  the  Commis^oners'  Court  instead  of  the 
Commissioners  themselves,  and  that  no  such  authority  vested 
in  the  Clerk  under  the  law. 

Î  Day,  Justice  :  Originally,  no  power  to  issue  attachments  was 
given  to  Commissioners' Courts:  but  aifterwards,  by  the  14th 
&  16th  Vict.  c.  18,  it  was  provided  that  the  Commissioners' 
Court  should  have  the  like  powers  with  the  Circuit  Court  to 
issue  process  of  attachment  in  cases  within  their  ^risdiction, 
and  above  the  sum  of  £1  5  0.  The  2nd  clause  of  this  Act 
points  out  how  this  remedy  is  to  be  exercised.  Its  language 
is  :  "  that  any  Clerk  of  the  Circuit  Court,  or  Commisstoners' 
"  Court,  is  hereby  authorized  to  receive  the  necessary  affidavit 
"  and  issue  such  Writs  of  Attachment,  as  aforesaid,  in  the 
«^  same  manner  as  he  is  now  permitted  and  authorized  to  do 
**  in  cases  above  jSlO."  But  the  Clerk  of  the  Commissioners' 
Court  was  not  authorized  to  receive  such  affidavits  and  issue 
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Writs  of  Attachment  before  the  passing  of  this  Act,  and 
therefore,  as  regards  him,  this  part  of  the  Statute  is  a  dead 
letter.  Not  having  the  right  before  he  received  no  authority 
under  this  Act,  and  can  have  none  now.  Upon  this  ground 
therefore  the  Writ  of  Certiorari  prayed  for  must  issue. 

SicoTTE  and  LxBlanc,  for  Petitioner. 
Labesoe  and  Lafi^amme,  for  Commissioners. 

COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Bowek,  Juge-en-Chef,  Dutal  et  Caron,  Juges. 

!B  AI.I.ANTTNE  et  ol DemondeurSj 
vs. 
WoRnsK Défendeur. 


Jaffé  :— Que   le    congé-défaut    ne 
peut  être  accordé  dans  la  Cour  Supé- 


Held  :— That  congé -défaut    cannot 
be  granted  in  the  Superior  Court. 


Jugement  rendu  le  16  Décembre,  1853. 

Les  Demandeurs  ayant  failli  de  rapporter  leur  action,  le 
Défendeur  avait  demandé  congé-défaut  contre  eux.  La 
demande  en  congé-défaut  était  motivée  comme  suit  : 

^^  Attendu  que  les  Demandeurs  n'ont  point  rapporté  en 
Cour  leur  action,  émanée  le  7  Novembre,  1853,  et  r&^pportable 
le  21  Novembre,  il  leur  soit  enjoint  de  la  rapporter  le  24 
Novembre  4  et  qu'à  défaut  de  ce  faire,  congé-défaut  soit 
accordé  contre  eux  en  faveur  du  Défendeur."  Cette  demande 
était  accompagnée  de  copie  de  Paction  et  d'un  affidavit 
établissant  que  la  copie  produite  était  celle  signifiée  au  Dé- 
fendeur. Parties  ouies,  cette  demande  est  rejetée. 

Per  curiam.  L'usage  n'a  jamais  été  d'accorder  congé- 
défaut  que  dans  les  Cours  Inférieures. 

C'est  ainsi  qu'ont  toujours  été  interprétées  nos  Lois  de 
Judicature.  (1)  D'ailleurs  le  Shérif,  auquel  l'action  était 

0)  25  Geo.  m,  c*  2:— 12  Tk,  e,  38. 
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adressée,  aurait  dû  être  mis  en  demeuTe  de  faire  son  rapport  ; 
car  de  fait  il  n'existe  point  de  record  devant  '  la  Cour  qui 
puisse  permettre  d'entretenir  aucune  demande. 

HoLT  et  Iryixi:,  pour  les  Demandeurs. 
PoPB,  pour  le  Défendeur, 


COUR  SUPERIEURE.— QUEBEC. 

Présents  :  Duyal  et  Meredith,  Juges. 

Le  Curé  et  les  Marouilliers  de 
la  paroisse  du  Cap  St.  lgùwce..DemandeurSy 
vs. 
Beaubien  et  al Défendeurs. 


No,  1480. 


Jugé  : — Que  quoique  le  Seigneur 
n'ait  plus  droit  à  un  banc  d'honneur 
<ian8  l'église,  à  titre  de  Haut-Justicier, 
il  peut  Te  réclamer  à  titre  de  Patron, 
8'it  a  aumoné  le  fonds,  et  qu'il  ait  un 
titre  et  la  possession. 


Held:— That  although  the  Seignior 
IB  no  more  entitled  to  the  free  use  of  a 
pew  in  church  as  Haut- Justicier,  he 
may  claim  it  as  Pairon,  if  he  has 
granted  the  land  to  build  the  church,  and 
if  he  has  a  title  to  that  effect,  and  the 
possession. 


Jugement  rendu  le  10  Mai,  1864. 

Les  Demandeurs,  par  action  négatoire,  demandaient 
d'être  déclarés  exempts  de  l'obligation  de  fournir  mi  banc 
d'honneur  dans  l'église  paroissiale  du  Cap  St.  Ignace,  aux 
Défendeurs,  qui,  depuis  un  grand  nombre  d'années,  y  occu* 
paient,  sans  redevance,  un  banc  double,  entre  le  banc  d'œuvre 
et  le  balustre,  et  ce,  sans  aucun  droit  et  sans  aucun  titre  ;  et 
ils  concluaient  à  ce  qu'il  leur  fut  permis  de  faire  enlever  le 
banc  dont  les  Défendeurs  étaient  en  possession.  Les  Défen- 
deurs opposèrent  à  cette  action  deux  moyens  de  défense 
principaux. 

Par  le  premier,  ils  réclamaient  ce  banc  d'honneur  à  titre 
de  patronage  ;  par  le  second,  ils  le  réclamaient  à  titre  de 
Seigneurs  Haut-Justicier. 

Panme  exception  perpétuelle,  ils  alléguaient,  comme  pre-- 
mki  moyen,  que  le  16  Juillet  J746,  Jean  Gabriel  Vlno^lot 
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Duhautmenil,  Seigneur  de  partie  de  la  seigneurie  Vincelot, 
et  Dame  Marie  Anne  Le  Coudray,  son  épouse,  donnèrent,  à 
titre  gratuit,  à  la  Fabrique  du  Cap  St  Ignace,  huit  arpents  de 
terre  en  superficie  pour  y  construire  une  église  et  un  presby- 
tère, et  y  placer  un  cimetière  pour  l'usage  de  la  paroisse  du 
Cap  St.  Ignace,  sise  dans  les  limites  de  la  seigneurie  Vin- 
celot  ;  dans  cet  Acte  de  donation,  il  était  dit  :  "  Attendu  que 
les  dits  donateurs  ne  sont  point  seigneure  primitifs  de  la  dite 
seigneurie,  et  que  l'église  n'aurait  point  été  accordée  sur  la 
dite  seigneurie  par  mon  seigneur  l'évêque,  si  le  terrain  en 
question  n'eut  pas  été  donné,  la  donation  est  faite  à  la  charge 
et  condition  que  si  les  donateurs  ne  sont  point  seigneurs  pri- 
mitifs, soit  à  cause  des  droits  des  héritiers  de  l'aîné  de  la 
famille,  soit  à  cause  de  vente  ou  autrement,  celui  de  la  dite 
famille  ou  étranger,  à  qui  seront  dus  par  ce  titre  les  droits 
honorifiques  dans  la  dite  église,  lui  remboursera  les  frais  et 
loyaux  coûts  pour  le  terrain,  et  le  déchargera  de  l'obligation 
de  tenir  compte  à  ses  co-héritiers  du  terrain  ainsi  donné." 

Les  Défendeurs  alléguaient  de  plus  que  de  fait  l'on  avait 
placé  sur  le  terrain  donné  une  église,  un  presbytère  et  cime- 
tière, à  la  construotion  desquels  M.  Jean  Gabriel  Yincelot 
Duhautmenil  avait  puissamment  contribué  ;  en  conséquence 
de  quoi,  tant  en  vertu  de  la  donation  qu'en  vertu  dçs  loix  et 
coutumes  du  pays,  un  banc  d'honneur,  savoir  un  banc  double, 
du  côté  de  Pépître,  entre  le  balustre  et  le  banc  d'œuvre,  lui 
avait  été  octroyé  comme  patron  ou  fondateur  de  l'église,  pour 
lui,  sa  famille,  ses  héritiers  et  ayants  cause,  à  perpétuité, 
sans  aucunes  redevances. 

Ils  alléguaient  encore  que  le  teurain  sus  donné  fut  échangé 
pour  un  autre,  sur  lequel  une  nouvelle  église  et  ses  dépen- 
dances furent  construites  des  matériaux  de  l'ancienne,  et  des 
contributions  du  Sieur  Vincelot  Duhautmenil,  et  que  dans 
cette  nouvelle  église  ce  dernier  a  obtenu  un  banc  patronal,  et 
en  a  toujours  joui  depuis,  ainsi  que  ses  descendants,  savoir  : 
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Dame  Marie  Anne  Vincelot  et  Charles  Riverin,  son  époux  ; 
Marie  Elizabeth  Riverin  et  Antoine  Chenet,  son  époux  ;  et 
Antoine  Gabriel  Chenet  et  Dame  Marie  Hermine  Boisseau, 
son  épouse  ;  et  les  Dames  Catherine  Aglaé  e1  Louise  Eu* 
phémie  Chenet,  épouses  des  Défendeurs  en  la  présente  cause. 

Par  le  second  moyen  de  défense,  les  Défendeurs  réclsr 
maient  le  même  banc  à  titre  de  seigneurs  haut-justiciers  de 
la  seigneurie  Vincelot,  dans  les  limites  de  laquelle  est  située 
Péglise  dont  il  est  question  dans  la  cause. 

A  cette  exception  les  Demandeurs  répondirent  par  une 
défense  endroit  {d€murrer\  dont  suit  la  teneur  :  savoir"  que 
la  dite  exception  n'était  pas  fondée — 

1.  Parce  que  pour  être  patron  fondateur  d'une  église,  ainsi 
que  les  Défendeurs  prétendent  que  Pétait  Jean  Gabriel  Vin- 
celot Duhautmenil,  leur  auteur,  il  aurait  fallu  qu'il  eût 
aumoné  le  fonds  sur  lequel  l'église  paroissiale  a  été 
construite,  et  aurait  de  plus  fait  tous  les  frais  du  dit  bâtiment, 
tandis  que  la  dite  exception  n'allègue  seulement  que  le  dit 
Vincelot  n'a  foiami  qu'une  grande  partie  du  coût  de  la  dite 
chapelle,  laquelle,  d'après  la  dite  exception,  n'existe  plus,  et 
que  l'église  actuelle  a  été  rebâtie  plus  de  trente  ans  apr^s  la 
dite  donation,  dans  un  autre  endroit  de  la  dite  paroisse. 

2.  Parce  qu'on  ne  peut  pas  prescrire  de  droit  à  un  banc  dans 
une  église,  et  que  la  jouissance  d'un  banc  dans  une  église  pen- 
dant dix,  trente,  quarante,  ou  cent  ans,  ne  peut  donner  aucun 
droit  quelconque  à  aucun  individu  de  posséder  un  banc 
gratis  dans  une  église,  à  moins  d'un  titre  formel,  portant  le 
consentement  des  fabriciens  duement  autorisés  à  cet  effet,  et 
de  l'autorité  ecclésiastique,  et  quq  partant  la  prétendue  pres- 
cription invoquée  par  les  Défendeurs,  est  sans  force,  et  n'a  pu 
leur  acquérir  aucun  droit  d'avoir  et  posséder  dans  la  dite 
église  le  banc  qu'ils  réclament. 

31» 
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S.  Parce  qu'en  allégdant  qu'ils  ont  droit  de  posséder  le  dit 
banc  dans  la  dite  église  comme  découlant  de  leurs  titres,  eux, 
les  dits  Défendeurs,  ne  font  apparaître  aucun  titre  quelconque 
à  cet  effet,  mais  qu'ils  allèguent  vaguement  ce  prétendu  droit  ; 
et  qu'en  admettant  que  ce  prétendu  droit  se  trouve  dans  les 
actes  de  foi  et  hommage  rendus  à  la  couronne  par  leurs  pré- 
décesseurs, cela  ne  pourrait  jamais  constituer  un  droit  contre 
les  Demandeurs. 

4.  Parce  que  la  dite  exception  est  insuffisante,  et  ne  fait 
apparaître  aucun  titre  au  moyen  duquel  les  dits  Défendeurs 
aient  droit  d'avoir  et  posséder  gratis  le  dit  banc  dans  la  dite 
église. 

C'est  pourquoi,  les  dits  Demandeurs  concluent  à  ce  que 
tous  les  dits  chefs  de  la  dite  exception  soient  rejetés,  et  ladite 
exception  déboutée,  avec  dépens  contre  les  dits  Défendeurs." 

Une  audition  en  droit  eut  lieu  sur  ces  deux  points  : 

1.  Les  Défendeurs  avaient-ils  droit  à  un  banc  d'honneur 
comme  seigneurs  ? 

2.  Avaient-ils  ce  droit  comme  patrons  ? 

Per  curiam.  La  Cour  n'a  rien  entendu  dans  l'argument  de 
cette  cause  qui  puisse  l'induire  à  revenir  de  l'opinion  qu'elle  a 
énoncée  dans  la  cause  de  Larue  vs.  la  Fabrique  de  St.  Pascal, 
(1)  sur  la  question  de  savoir  si  les  seigneurs  ont  actuellement 
droit  à  un  banc  d'honneur  dans  les  églises.  Dans  ce  premier 
cas,  la  Cour  a  jugé  que  les  droits  honorifiques,  tel  que  l'usage 
d'un  banc  dans  les  églises,  n'étaient  accordés  aux  seigneurs 
qu'en  leur  qualité  de  Haut-Justiciers,  et  que,  depuis  la  con- 
quête, n'exerçant  aucune  jurisdiction,  ils  n'ont  plus  droit  à  ces 
honneurs  ;  la  Cour  persiste  dans  cette  opinion,  et  déboute 
cette  partie  de  l'exception,  par  laquelle  les  Défendeurs 
fondtnt  leur  droit  à  un  banc  d'honneur  sur  leur  qualité  de 
seigneurs» 

(1)1L.  C.  Re|v  p.  176, 
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Quant  à  un  banc  patronal,  la  Cour  est  d'avis  que  ce  droit 
sabsiste  encore,  et  que  celui  qui  aurait  aumoné  le  fonds  et 
contribué  à  la  construction  de  l'église  pourrait  y  réclamer  un 
banc  patronal  ;  or,  dans  le  cas  actuel,,  quoique  les  titres  in- 
voqués par  les  Défendeurs  soient  passablement  équivoques, 
nous  croyons  qu'ils  en  contiennent  assez  pour  nous  autoriser 
à  ordonner  la  preuve  sur  ce  chef  de  l'exception  par  lequel  les 
Défendeurs  fondent  leur  droit  à  un  banc  sur  leur  qualité  de 
patrons  fondateurs,  afin  de  leur  fournir  l'occasion  de  prouver 
s'ils  ont  un  titre,  et  quelle  a  été  leur  possession. 

Bossé,  pour  les  Demandeurs. 
Tessier,  pour  les  Défendeurs. 


SUPERIOR  COURT.— QUEBEC. 
Before  Boweit,  Chief-Justice,  and  Meredith,    Justice. 

Î  Domina  Reoina Plaintiffs 
vs. 
Ebenezkr  Baird.  •  • Defendant. 


Held  :— That  riparian  proprietors 
are  not  entitled,  as  a  matter  of  right, 
to  obtain  a  grant  of  beach  lots  in  the 
Rivei  Sl  Lawrence,  fronting  their  pro- 
perty, in  preference  to  any  other,  and 
that  in  particular  cases  the  Crown  will 
grant  such  beach  lots  to  persons  not 
riparian^  proprietors. 


Jugé  : — Que  les  propriétaires  rive- 
rains n'ont  pas  le  droit  absolu  â  l'oc- 
troi des  lots  de  grève  dans  le  fleuve  St. 
Laurent,  en  Iront  de  leur  propriété,  en 
préférence  à  tous  autres,  et  que  dans 
certains  cas  la  Couronne  peut  concé^ 
der  tels  lots  de  grève  â  d'autres  que  les 
propriétaires  riverains. 


Judgment  rendered  the  21st  June,  1854. 

This  was  an  information  on  behalf  of  the  Crown  to  cause 
to  be  repealed  and  annulled  certain  Letters  Patent,  granted 
by  the  Government  to  the  Defendant,  of  a  certain  beach  lot 
in  the  river  St.  Lawrence,  between  high  and  low  water  mark 
at  the  place  called  Ance  des  Mèresj  near  Quebec. 

The  grounds  of  this  information  were  that  the  said  beach 
lot  was  situate  in  front  of  a  certain  prq^erty  belonging  to  the 
Reverend  Ladies,  the  UrsuUne  Nuns  of  Quebec,'Vho  were 
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riparian  pioprietors,  and  as  such  ehtitled  to  the  free  use  and 
enjoyment  of  the  said  beach  lot  when  uncovered  by  water» 
and  to  the  free  access  of  the  waters  of  the  river  St.  Lawrence, 
at  high  tide,  for  all  purposes  of  navigation  and  otherwise, 
and  that  the  grant  of  the  said  Letters  Patent  unlawfully  pre- 
judiced, and  injuriously  affected,  the  rights  of  thé  said 
Reverend  Ladies,  the  Ursuline  Nuns  of  Quebec. 

In  other  words,  the  question  was  whether  the  grant  ol  a 
beach  lot  in  the  river  St.  Lawrence  could  be  made  to  the  pre- 
judice of  the  riparian  proprietor. 

The  conclusions  of  this  information  were  that  for  the 
reasons  therein  stated  the  said  Letters  Patent  should  be  can- 
celled and  annulled. 

To  this  information,  the  Defendant  replied  in  substance 
by  several  pleas,  that  the  said  beach  lot  was  the  property  of 
the  Crown,  when  one  Jean  Baptiste  Laporte  took  possession 
of  the  same  ;  that  in  certain  judicial  proceedings  had 
at  the  instance  of  the  Crown,  in  which  the  said  Reverend 
Ladies,  the  Ursuline  Nuns  of  Quebec  did  intervene,  it 
was  held  that  the  said  Ladies,  the  Ursuline  Nuns  of 
Quebec  had  no  title  to  the  said  beach  lot,  and  were 
bounded  to  the  high  water  mark  ;  that  the  said  Laporte 
was  condemned  to  deliver  up  the  said  beach  lot  to  the 
Crown  ;  that  subsequently  he  occupied  it  as  tenant  of  the 
Crown,  and  improved  it,  until,  after  due  consideration,  the 
Letters  Patent  complained  of  were  granted  to  the  Defendant 
as  representing  the  said  J.  B.  Laporte,  with  such  restrictions 
as  to  secure  and  preserve  the  rights  of  the  public  to  the 
free  use  and  enjoyment  of  the  river  St.  Lawrence,  as  also  the 
rights  and  privileges  of  riparian  proprietors  ;  and  that  on  the 
faith  of  these  Letters  Patent,  the  Defendant  had  made  very 
valuable  improvements  on  the  said  property. 

All  these  facts  being  established,  the  question  submitted 
for  the  decision  of  the  Court  was,  whether  the  Reverend 
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Ladies,  the  Ursuline  Nuns  of  Quebec  were  entitled,  as  ripa- 
rian proprietors,  to  a  grant  of  the  said  beach  lot  in  preference 
to  any  other,  and  consequently  whether  in  their  interest  the 
Letters  Patent  granted  to  the  Defendant  ought  to  be  rescinded 
and  repealed. 

The  facts  of  the  case  appear  by  the  judgment. 

BowEir,  Chief  Justice  :  This  is  the  case  of  an  Information 
filed  by  the  Attorney  General  on  behalf  of  the  Crown,  in  the 
nature  of  s,  scire  fciçias,  for  the  purpose  of  annulling  and  setting 
aside  certain  Letters  Patent,  bearing  date  the  23r(f  February, 
1848,  by  which  the  Crown  granted  to  the  said  Defendant, 
two  certain  lots  of  ground  at  the  place  called  Cap-Blanc,  the 
one  extending  from  high  to  low  water  mark,  the  other,  in 
front  of  the  first  mentioned  lot,  extending  into  deep  water. 

The  Information  does  not  allege  that  the  Crown  unadvised- 
ly made  a  grant,  which  ought  not  to  have  been  made,  or  that 
the  Patentee  hath  done  any  act  that  amounts  to  a  forfeiture 
of  the  grant,  or  that  he  has  in  any  wise  omitted  and  neglected 
to  comply  with  the  conditions  under  which  it  was  made  ;  on 
the  contrary,  it  is  brought  upon  the  ground,  that  the  grant  is 
injurious  to  certain  subjects  of  the  Sovereign,  namely  :  the 
Reverend  Ladies,  the  Ursuline  Nuns  of  Quebec,  to  whom  the 
Crown,  upon  petition,  has  lent  its  name  for  the  purpose  of  the 
present  suit. 

It  becomes  necessary,  therefore,  to  see  how  far  the  allega- 
tions in  the  Information  contained  are  founded,  namely  : 
that  the  lot  of  land  in  the  said  Letters  described,  comprises 
all  the  beach  of  the  River  St.  Lawrence,  between  high  water 
mark  and  low  water  mark,  immediately  adjoining  and  in 
front  of  the  property  of  the  said  Reverend  Ladies,  there  situate 
and  that  the  said  Reverend  Ladies  are  by  law  entitled  to  the 
free  use  and  enjoyment  of  the  said  beach  when  uncovered  by 
water,  and  to  free  access  to  the  waters  of  the  River  St.  Law- 
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rence,  at  high  tide,  for  all  the  purposes  that  riparian  proprie- 
^ors,are  used  to  enjoy  the  beaches  of  navigable  rivers  adjoining 
^he  property  whereof  they  are  lawfully  seized  and  possessed. 

The  Information  avers  that  the  said  grant  of  the  said 
two  lots  in  the  said  Letters  Patent  described,  made  to  the 
said  Defendant,  unlawfully  prejudices  and  injuriously  affects 
the  rights  of  the  said  Reverend  Ladies,  the  Ursuline  Nuns  of 
Quebec,  as  such  riparian  proprietors,  and  then  prays  that  by 
the  Judgment  of  the  Court,  the  Defendant  be  ordered  to  bring 
and  produce  before  this  Court  the  said  Letters  Patent, 
and  that  the  same  be,  and  be  declared  to  be,  repealed,  can- 
celled, vacated,  annulled,  and  set  aside  to  all  intents  and 
purposes  whatsoever. 

To  this  Information  the  Defendant  has  demurred,  and 
pleaded  several  grounds  of  perpetual  peremptory  exceptions, 
the  decision  on  the  demurrer  being  reserved  for  the  final  hear- 
ing of  the  cause. 

Issue  having  been  joined  on  the  said  several  exceptions, 
and  proof  adduced  on  both  sides,  it  has  been  fully  proved 
and  established  that  on  the  14th  day  of  April,  1842,  the  said 
Reverend  Ladies  sold,  assigned,  transferred  and  made  over, 
to  John  Fraser  and  John  Malcolm  Fraser,  of  the  City  of 
Quebec,  merchants,  but  mthout  warrarUy^  not  only  all  and 
singular  their  rights  and  property  to  the  ground  between 
three  feet  from  the  Cime  du  Cap  and  the  River  St.  Lawrence, 
but  also  the  space  between  high  and  low  water  mark,  inclu- 
ding what  was  heretofore  solemnly  adjudged  to  be  the  exclu- 
sive property  of  the  Crown,  high  water  mark  being  designated 
by  a  blue  line  on  the  figurative  plan  of  Wm.  Sax,  land 
surveyor,  of  the  month  of  August,  1830,  filed  by  the  Plaintiff 
in  this  cause,  and  as  likewise  designated  upon  the  figurative 
plan  of  A.  Larue,  D.  P.  Surveyor,  dated  7th  December,  1842, 
aXid  filed  by  the  Defendant  in  this  cause,  from  which  it  is 
clearly  established  that  if  at  any  time  previous  to  such  sale 
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they  were  or  cotdd  be  held  to  be  such  riparian  proprietors, 
they  ceased  to  be  sach  from  and  after  the  date  of  the  said  sale, 
and,  therefore,  that  allegation  of  the  said  lnfonnation,that  the 
grant  to  the  Defendant  is  prejudicial  and  injurious  to  them, 
the  said  Reverend  Ladies,  is  without  any  legal  foimdation 
whatever  :  nor  is  it  alleged  or  proved  that  the  said  Letters 
Patent  were  obtained  by  means  of  any  fraudulent  suggestion 
or  concealment  on  the  part  of  the  Defendant,  nor  that  they 
were  issued  through  mistake  and  ignorance  of  some  material 
fact,  or  that  the  Defendant  has  done  any  act  in  violation  of 
the  terms  and  conditions  upon  which  such  Letters  Patent 
were  granted,  or  that  he  has  by  any  other  means  forfeited  the 
interest  acquired  under  the  same.  On  the  contrary  the  grant 
was  made  to  the  Defendant  after  the  fullest  and  most  mature 
deliberation  and  consultation  with  all  the  persons  officially 
concerned  in  making  such  grants,  and  also  in  consideration  of 
the  sum  of  £2,100  paid  by  him  to  the  Crown.  The  grant 
contains  amongst  other  clauses  and  conditions  therein 
expressed,  conditions  highly  beneficial  to  the  public,  and 
more  particularly  to  the  persons  inhabiting  there,  who,  with 
the  public  generally,  are  to  have  at  all  times  free  access  to 
pass  and  repass  over  the  w^harves  and  roads,  it  also  reserves 
the  right  in  favor  of  the  Crown  to  resume  the  front,  upon 
reimbursing  and  indemnifying  the  Defendant.  For  these 
reasons,  I  do  not  hesitate  to  declare  that  this  Information  is 
without  foundation  and  must  be  dismissed. 

McRCDiTH,  Justice  :  The  Judgment  of  the  Court  of  Appeals 
recited  in  the  Defendant's  pleadings,  conclusively  established 
as  between  all  the  parties  in  this  cause,  that  the  beach  lot, 
which  forms  the  subject  of  the  present  controversy,  belonged 
"  lo  Our  Sovereign  Lady  the  Queen,  in  right  of  Her  Sovereign- 
**  ty,  as  part  of  the  soil  of  the  tide  water  of  the  River  St.  Law- 
"  rence,"  and  also,  that  the  Ursuline  Nuns  were  the  owners  of 
the  land  adjoining  that  beach  lot.  It  is  indeed  true  that  before 
the  institationof  thelegal  proceedingsagainstthe  nuns,  persons 
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acting  underleases  firom  them  had  made  improvements  upon, 
and  in  fact  had  reclaimed  a  considerable  part  of  the  beach  lot 
in  question  ;  and  that  these  improvements  appear  to  have  been 
continued  during  the  thirteen  years  that  were  occupied  by  the 
litigation  between  the  Crown  and  the  Ursuline  Nuns.  Reser- 
ving however  for  the  present  the  consideration  of  the  bearing 
of  these  facts  upon  the  case,  and  with  a  view  to  relieve  the 
main  question  of  all  unnecessary  complication,  I  shall  in  the 
first  place  consider  the  case  as  if  no  part  of  the  beach  had 
been  reclaimed,  and  as  if  the  nuns  were  riparian  proprietors, 
at  the  time  of  the  issuing  of  the  Letters  Patent  now  impugned. 
Viewing  the  case  in  this  light,  the  question  which  we  have 
to  determine  is  simply  this  ;  could  the  Sovereign  legally  make 
a  grant  of  the  property  in  question  to  the  Defendant,  contrary 
to  the  wishes  of  the  riparian  proprietors  ? 

If  the  Crown  could  not  legally  do  so,  then  the  complaint 
on  the  part  of  the  Nuns,  that  the  grant  in  favor  of  the  Defen- 
dant, "  unlawfully  prejudices,  and  injuriously  affects  their 
"  rights,  as  riparian  proprietors,"  would  be  well  founded,  and 
the  Letters  Patent  would  doubtless  be  liable  to  be  cancelled 
by  this  Court  ;  (1)  but  on  the  contrary  if  the  Crown  could 
lawfully  make  that  grant  against  the  will  of  the  riparian 
proprietors,  then  the  Ursuline  Nuns  have  not  been  subjected 
to  any  injustice  which  can  be  a  valid  ground  of  complaint 
before  a  tribunal  such  as  the  present. 

To  this  important  question  I  have  given  the  most  careful 
consideration,  and  am  of  opinion,  that,  although  under  ordi- 
nary circumstances,  a  riparian  proprietor  has  a  strong 
equitable  claim  to  a  grant  of  the  beach  in  front  of  his  property 
in  preference  to  any  other  person,  yet  that  as  a  matter  of  law, 

(1)2  Blackstone  347:— Chittj  Prerog.p.  330  :— 16 Petersdorff's  ab.  p .327,  in  the 
notes  :— Ibid  Vol.  13  [i.  239  :—  Bac  ab;  Vol.  7  p.  137  :— Com.  Dii^.yol.6,  p. 
900  ;-^2  Saunders  Rep.,  72*  g. 
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a  grant  may  be  legally  made  of  such  beach,  against  the  will 
of  the  riparian  proprietor,  and  to  such  other  person  as  the 
Sovereign  and  Her  advisers,  taking  into  consideration  the 
particular  circumstances  of  each  case,  may  in  their  discretion 
think  most  deserving  of  such  grant,  and  most  likely  to  riender 
it  conducive  to  the  public  good. 

It  is  beyond  doubt  that  under  the  old  law  of  France,  the 
Crown  could  with  the  view  of  promoting  industrial  enterprises 
make  grants  of  such  portions  of  any  navigable  River,  as  were 
not  required  for  navigation  ;  such  grants  were  then  required 
for  mill  sites  more  frequently  than  for  any  other  purpose,  and 
it  is  generally  with  reference  to  property  of  that  kind  that 
the  right  of  the  Crown  in  this  respect  is  spoken  of. 

Guyot,  in  his  Traité  des  Fiefs,  Vol.  6,  p.  663,  says  :  "  Nous 
^^  ne  parlerons  point  des  Rivières  navigabks,  TotU  le  monde  sait 
"  que  ces  grandes  Rivières  sont  au  Rxn^  qu?  elles  sont  du  dommne 
"  du  Roi^  et  que  si  quelques  seigneurs  y  ont  droit  de  péclie^  de 
"  moulins  ou  autres  plus  grands  droits^  c^est  quHls  sont  fondés 
"  sur  des  titres  confirm  es  par  nos  Rois.^^ 

Despiesses,  ^Vol.  3,  p.  214,  says  :  "  Et  comme  les  fleuves 
"  navigables  appar'dennent  au  Roi^  aussi  n^est-il  permis  de  bâtir 
"  des  moulins  es  dits  fleuves  que  par  la  permission  du  Roi^  (1) 

The  same  doctrine  obtains  under  the  Code  Civil. 

Proudhon,  Traité  du  Domaine  public.  Vol.  3,  No.  808, 
says  :  "  tPest  au  Gouvernement  seul  quHl  appartient  de 
"  permettf/e  les  constructions  d^usines  sur  les  Rivières^  et  d^en 
"  prescrire  le  mode  et  les  conditions.^^  (2) 

(1)  See  also  the  Royal  ordinances  and  numerous  authorities  cited  by  Oayot, 


Vol.  6.,  p.  663  :— 2  Diet  des  Dom.,  pp.  256,  257  :— Boissonnault  vs.   Oliva, 

-         •»  Rep.  p.      -  ^    .         .- 

de  Droit,  p.  664  :— 5  Rep.  de  ju 
of  thfs  late  Court  of  Q.  B.,  in  this  District,  (Sir  Jos.  iStuart,  Presdt.)  No.  417  of 


Stuart' «  llep.  p.  567.  and  numerous  authorities  there  given  : — 3  Anc.   lien, 
t  Diet,  de  Droit,  p.  664  :— 5  Rep.  de  jur.,  p.  728  :— See  also  Judgt. 


p,  547  :— 2  ] 


1845,  Samson  vs.  McCaule^. 

(2)  See  also  Championnière,  page  17,  and  Paviel  as  hereafter  cited  :^Caia8- 
•oni  Actions  possessoires,  p.  162. 
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It  is  needless  however  to  dwell  upon  this  pointy  because  the 

controversy  between  the  parties  is  not  as  to  the  power  of  the 

'  Crown  to  make  the  grant,  but  as  to  who  should  be  the  grantee. 

From  the  date  of  the  rendering  of  the  Judgment  of  the 
Court  of  Appeals  in  1840,  until  the  Letters  Patent  issued  in 
favor  of  the  Defendant,  the  Ursuline  Nuns  were  constantly 
applicants  for  the  property  in  question.  And  at  the  argument 
before  us  it  was  contended,  on  their  behalf,  that  the  Ursuline 
Nuns,  as  riparian  proprietors,  were  entitled  to  a  grant  of  that 
property  in  preference  to  the  Defendant.  If  this  proposition 
♦could  be  established,  the  Letters  Patent  obtained  by  the 
Defendant  could  be  but  of  little  avail  ;  but  after  an  attentive 
examination  of  the  authorities  which  have  been  cited  in  this 
case,  and  aU  others  within  my  reach,  I  have  failed  to  discover 
one  even  tending  to  show,  that  a  riparian  proprietor  under 
the  French  Law,  either  ancient  or  modem,  has  any  exclusive 
or  preferable  legal  right,  to  any  portion  of  the  tide  soil  of  a 
navigable  River  adjoining  his  property  ;  nor  have  I  found 
any  thing  tending  to  establish,  that  under  that  law  a  riparian 
proprietor,  merely  as  such,  could  as  a  matter  of  right,  object 
to  a  grant  of  such  tide  soil  in  favor  of  another. 

According  then  to  my  view  the  case  stands  thus.  Istly.  The 
Crown  has  a  geneml  right  to  make  grants  of  the  use  of  the  tide 
soil  of  navigable  Rivers.  Sndly.  Riparian  proprietors,  as 
such,  have  not  an  exclusive  right  to  suèh  grants.  In  the 
present  case  no  attempt  is  made  to  question  the  former 
proposition.  The  second  however  is  denied,  and  in  support 
of  the  opposite  opinion  reference  has  been  made  to  several 
arrets^  of  which  the  most  important  are  those  of  the  Parlement 
of  Bordeaux  of  the  years  1784  and  1786,  as  these  arrets 
(interesting  in  themselves  for  the  light  which  they  throw  upon 
the  relative  powers  of  the  Crown  of  France  and  the  old  Par- 
lements)  have  been  cited  at  both  arguments  in  this  cause,  and 

(1).  Nouveau  Démsarti  Tbo.  Domamt  dt  la  Couroimti  pp.  608»  609. 
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as  zBiich  impoTtanoe  vas  attaehed  to  them^  it  is  mbeemmij  to 
examine  them  somewhat  in  detail. 

Being  desirous  of  amiexing  to  the  Domaine  of  the  Crown 
certain  extensive  tracts  of  marsh  land  adjacent  to  the  Rivers 
Gironde,  Garonne  and  Dordogne,  Louis  the  XVI.,  made  two 
orders  in  Council  for  that  purpose.  Alarmed  at  the  orders  in 
Conncil  th^s  made,  the  Parfem«ii^  of  Bordeaux  (within  whose 
jurisdiction  the  lands  affected  by  those  orders  were  situated) 
passed  two  arrets  with  a  view  to  protect  the  interests  of  the 
proprietors  of  the  lands  in  question.  The  arrets  of  the  Pan 
ImefU  were  however  annulled  by  an  order  in  Comicil,  and 
a  Commissioner  was  moreover  named  to  carry  into  effect  the 
views  of  the  Crown. 

The  order  in  Council  instructed  the  Commissioner  thus 
named  among  other  things  :  "  Pour  reconnaître  pour  le 
^^  compte  du  Roi  y  et  faire  rentrer  dans  son  domaine^  les  alluvions, 
"  attérissemensy  accroissemens,  iles,  ilôts  et  autres  terrains  vor 
''  cans  qui  se  trouveraient  sur  les  bords  ou  dans  le  sein  des 
"  Bimères  navigables  de  la  Guyenne^ 

The  Commissioner  entered  upon  his  duties,  and  as  the 
proceedings  were  in  reality  directed  against  the  Seigniors  of 
the  Fiefs  in  which  the  lands  were  situated,  the  censitaires 
readily  sided  with  the  Crown.  In  one  parish  a  declaration 
was  made  by  thirty-one  persons  in  favor  of  the  Crown, 
acknowledging  that  a  tract  of  between  20,000,  and  24,000 
arpents  of  marsh  land,  near  one  of  the  above  named  Rivers, 
formed  a  part  of  the  Royal  Domain.  Similar  declarations 
were  made  in  the  adjoining  Parishes  ;  but  the  Parlement  of 
Bordeaux  put  an  end  to  the  proceedings,  before  the  Com- 
missioner, by  declaring  the  Royal  Commission  null,  and  by 
issuing  an  attachment  against  the  Commissioner, 

A  violent  controversy  was  for  some  time  èsbrried  on  between 
His  Majesty  and  thç  Parlement  ;  the  King  on  the  one  hand 
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declaring  the  a/trêts  of  the  Parlement  nn]l,  and  the  ParlemerU 
on  the  other  refusing  to  regiater  the  King's  Letters  Ps^ent. 
At  length  the  Crown  gave  up  the  contest,  and  although  the 
last  Letters  Patent  which  issued  in  the  matter  ordered  obe- 
dience to  the  directions  contained  in  the  Royal  Commission, 
yet  the  point  really  in  dispute  was  given  up  by  a  proviso 
which  is  in  the  following  words  : 

^^  Sans  néanmoins  que  Pon  puisse  en  induire  que  les  alluvions^ 
*'  attérissements  et  rélais  formés  sur  les  bords  des  dites  RiviêreSy 
**  ni  d^aucunes  Rivières  navigables,  puissent  apparteuir  qu'aux 
^  propriétaires  des/onds  adjacents  à  la  rive  des  dites  itttnéres." 

The  pretext  for  these  most  extraordinary  proceedings  was, 
tthat  although  the  marsh  lands  in  question  had  for  many  gene- 
rations been  in  the  possession  of  private  individuals,  yet,  that 
at  some  remote  period,  they  had  been,  or  were  supposed  to 
have  been,  covered  by  the  waters  of  a  navigable  River  ;  and 
the  principle  established  was,  that  alluvions,  alluvions  et 
attérissements,  and  ground  left  diy  by  the  retiring  water,  relais, 
upon  the  borders  of  navigable  Rivers,  belong  to  the  riparian 
proprietors  ;  and  it  is  to  establish  this  principle,  that  the  pro- 
ceedings are  reported  in  the  Nouveau  Denisart.  The  words 
of  the  writer  are  ;  "  Nous  avons  établi  que  lorsquHl  se  forme 
"  sur  les  bords  d'une  rivière  navigable  des  accroissements  par 
"  alluvion  aux  fonds  des  riverains,  le  prince  n'a  rien  à  y  pré- 
**  tendre  ;  et  que  ce  sont  les  propriétaires  des  fonds  voisins  qui 
*'  doivent  en  profiter.  Ce  principe  vient  d'être  reconnu  par  le 
*'  Roi  de  la  manière  la  plus  solennelle  et  la  plus  glorieuse  pour 
^'  ce  monarque  ;"  and  the  writer  speaks  of  these  proceedings 
as  having  been  terminated  ^^  de  manière  à  ne  laisser  aucun 
**  sujet  dHnquiétude  aux  propriétaires  des  terrains  voisins  des 
"  Rivières  dans  la  Province  de  Gnyenne.^^ 

Now  in  the  present  case,  it  is  not  contended  that  the  pro- 
perty in  question  was  an  alluvion  of  any  kind,  and,  therefore, 
the  arrets  gf  the  Parlement  of  Bordeaux  cannot,  according  to 
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my  view,  have  any  very  important  bearing  npon  the  present 
controversy.  It  is  true  that  they  establish  the  right  of  ripa- 
rian owners  not  only  to  that  description  of  alluvion  which  is 
formed  by  slow  and  gradual  accretion  (which  is  what  is 
generally  meant  by  alluvion,)  but  also  to  the  land  left  dry  by 
the  receding  of  the  waters  of  a  navigable  rivex  ;  and  they 
further  show  that  even  when  France  was  an  absolute 
monarchy,  the  Crown  could  not  despoil  its  subjects  of  their 
possessions  in  order  to  add  them  to  the  Royal  domain  ;  but 
what  they  do  not  show,  or  even  tend  to  show,  is,  that  a  ripa- 
rian proprietor  had,  or  ever  claimed  to  have  any  preferable 
right  to  a  grant  of  the  tide  soil  in  front  of  his  property,  or 
could,  merely  as  riparian  proprietor,  oppose  a  grant  of  such 
tide  soil  to  another. 

The  four  arrets  cited  from  Merlin,  (1)  tend  to  establish 
what  ought  to  be  considered  as  the  boundary  of  the  seashore, 
rivage  de  la  mer  ;  and  if  the  controversy  between  the  Ursu- 
line  Nuns  and  the  Defendant  were  as  to  whether  the  beach 
lot  in  question  ought,  or  ought  not,  to  be  considered  as  part  of 
the  tide  soil  of  the  St.  Lawrence,  those  arr^^  might  probably 
aid  us  in  disposing  of  the  case  ;  but  that  point  has  been 
finally  settled  by  the  Judgment  of  the  Court  of  Appeals  ;  and 
upon  the  points  remaining  for  our  consideration,  the  arrets 
last  referred  to,  do  not,  I  think,  throw  any  light. 

The  arret  of  the  22d  Feby.  1769,  cited  from  the  Nouveau 
Denisart,  (2)  establishes  that  where  a  river  changes  its  course, 
gradually  and  insensibly,  the  derelict  land  belongs  to  the 
adjacent  riparian  proprietor  :  and  the  arret  cited  from  Hervé, 
(3)  has  also  reference  to  laud  left  dry  by  a  change  in  the  course 
of  a  river  ;  but  however  valuable  those  arrets  may  be  in  other 
respects,  I  repeat,  none  of  them  have  any  tendency  to  shew 

(1)  14  Merlin,  Questions  de  Droit,  p.  126,  vbo.  Rivages  de  la  mer. 

(2)  1  N.  D.,  p.  467,  vbo.  Alluvion,  S.  111. 

(3)  4  Hervé,  p.  268. 
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that  riparian  proprietors  have  any  preferable  right  to  a  grant 
of  any  part  of  a  navigable  river  adjoining  their  property. 

There  is,  I  think,  this  simple  but  all  important  difference 
between  all  the  cases  cited,  and  the  case  now  before  us, 
namely,  that  in  each  of  those  cases  the  property  in  dispute 
was  awarded  to  the  riparian  proprietor,  as  land  adjacent  to  a 
navigable  river,  but  not  forming  part  of  such  river  ;  whereas 
the  land  in  dispute  in  the  present  cause  (at  least  before  the 
acts  of  trespass  committed  by  the  tenants  of  the  Nuns) 
actually  formed  a  part  of  the  River,  and  as  such,  by  the  final 
Judgment  of  the  Court  of  Appeals  was  declared  to  be  the 
properly  of  the  Crown. 

I  shall  now  succinctly  advert  to  some  of  the  modem  firench 
authorities  on  this  subject. 

Under  the  modem  law  of  France  the  rights  of  riparian 
proprietors  are  most  carefully  protected,  and  no  grant  of  any 
part  of  a  navigable  river  can  be  made  without  due  notice  to 
them  in  order  to  afford  them  an  opportunity  of  protecting  their 
just  rights  ;  but  among  those  rights  cannot  be  classed  an 
exclusive  right  to  any  part  of  the  navigable  river  in  front  of 
their  property.  (1) 

At  page  297,  Da viel  incidentally  observes  ^^  pour  obtenir  le 
"  droit  d?établir  une  pêcherie  sur  le  rivage  de  la  mer^  un  gord 
"  dans  le  cours  d*un  fleuve^  un  moulin  sur  une  rivière^  il  n^estpas 
"  besoin  de  posséder  un  fonds  adjacent  à  la  mer  ou  au  fleuve?^ 
And  at  page  350,  No.  396,  the  same  author  says  :  "  It  est  de 
"  règle  que  la  pente  disponible  dPune  rivière  navigable  est 
"  concédée  au  pétitionnaire  qui  a  formé  le  premier  une  demande 
"  en  concession.'^'*  (2) 

Proudhon,  expressly  says,  that  the  Government  have  a  right 
to  narrow  the  channel  of  a  river  by  means  of  embankments, 

(1).  See  on  this  8ubject--3  Pruudhon«  Traité  da  Domaine  public,  No.769  ;^ 
^  f'oucart,  Domaine  public,  No.  1284.  k  Daviel  as  hereinafter  citent 
{£)*  1*  P^viel  pp.  W,  336.  «(  350,  Nas;  333, 390  *  397t 
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and  that  the  land  left  diy  between  the  embankment  and  the 
nataial  margin  of  the  River,  may  be  alienated  in  the  same 
way  as  other  property  belonging  to  the  state.  (1) 

^^  Sile  Gouvernement  juge  à  propos  de  faire  des  endigages 
''  pour  encaisser  le  fleuve  dans  des  limites  plus  étroites^  à  P^et 
'^  soit  de  mettre  obstacle  à  ses  écarts^  soit  de  procurer  plus  de 
^^  facilité  à  la  navigation^  en  reserrant  ses  eaux,  et  en  les  for^ 
'^  gant  à  s^élever  en  plus  grand  volume  dans  le  même  passage^ 
^'  ks  terrains  vagues  laissés  en  arrière  des  digues  se  trouve^ 
^^  ront  classés  au  rang  des  propriétés  ordinaires  de  Pétatj  ils 
'*  seront  aliénables  et  prescriptibles,  et  le  Gouvernement  pourra 
"  les  vendre  en  suivant  les  formalités  requises  pour  ce  genre 
"  i^atiénatbms?^  This  authority  is  peculiarly  deserving  of 
attention  as  shewing  that  the  doctrine  contended  for  on  the 
part  of  the  Ursuline  Nuns,  "  that  the  Crown  could  not  inter- 
"  pose  a  grantee  between  them  as  riparian  proprietors,  and 
"  the  river,"  is  directly  at  variance  with  the  modem  law  of 
France. 

The  law,  as  to  the  notice  to  be  given  to  riparian  proprietors, 
and  as  to  the  objections  they  may  urge,  is  well  explained  by 
Daviel.  (2) 

At  the  page  322,  the  author,  after  adverting  to  certain  cases 
in  which  a  riparian  proprietor  would  not,  in  consequence  of 
the  use  made  of  the  river  m  front  of  his  property,  be  considered 
to  have  any  just  cause  of  complaint,  continues  thus  :  ^^  Mais 
^*  on  peut  causer  à  son  voisin  un  dommage  réel,  ce  qui  arrive 
^^  lorsqu^au  lieu  de  le  priver  seulement  d^ùn  avantage  acciden- 
'^  tel  à  sa  propriété,  et  résultant  pour  lui  du  voisinage,  ou  lui 
"  porte  préjudice  dans  sa  propriété  même,  par  exemple,  c^est  un 
'^  dommage  réel  de  relever  le  niveau  des  eaux  pour  VétatUsse- 
''  ment  d^une  usine,  de  telle  sorte  que  la  roue  de  Pusine  supé' 
'^  rieure  se  trouve  paraUsée  par  le  remoux,  ou  que  dei  prairies 
"  se  trouvent  inondées  ou  rendues  nuarétageuses.^^ 


(2) 


Vol.  3,  p.  78,  No.  748. 

Vol  1,  pp.  318 10  322  from  No.  356  to  No.  360. 
22 
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These  authorities  sufficiently  establish  that  under  the 
modem  law  of  France,  a  riparian  proprietor  may  oppose  the 
grant  of  a  part  of  a  navigable  river,  if  such  grant  tend  to  sub- 
ject his  property  to  any  real  injury,  such  as  described  by 
Daviel  ;  but  they  at  the  same  time  show,  that  he  could  not 
object  to  such  grant,  unless  it  did  tend  to  cause  such  real 
injury  to  his  own  property,  and,  therefore,  that  he  could  not 
oppose  the  grant  merely  on  the  ground  of  his  being  the  owner 
of  the  property  adjoining  the  portion  of  the  river  to  be  con- 
ceded. 

In  the  present  case  the  chief  complaint  of  the  Nuns  is,  that 
the  small  strip  of  land  belonging  to  them  at  the  foot  of  the 
cape,  taken  by  itself,  is  almost  valueless,  but  that  if  the  beach 
were  added  to  it,  the  whole  would  be  worth  probably  £25,000. 

Admitting  this  to  be  true,  still  the  withholding  of  the  beach 
from  them  would  not,  acccording  to  the  authority  of  Daviel, 
give  them  legal  cause  of  complaint. 

The  words  of  the  author  are  :  "  Le  dommage  qui  constitue 
"  un  tort  entraînant  responsabilité  y  et  que  les  lois  Romaines 
**  appelaient  damnum  injuria  factum,  n^est  pas  la  simple  priva- 
"  tion  <Pun  avantage  que  le  voisin  trouvait  dans  Vétat  primitif 
'*  de  ma  propriété^  ou  la  gêne  qui  peut  résulter  pour  lui  d'une 
**  disposition  nouvelle.^^  • 

It  is  also  contended  on  the  part  of  the  Ursuline  Nuns,  that 
the  grant  to  Baird  tends  to  deprive  them  of  their  ri^ht  to  allu- 
vion. Now,  if  that  tv^ere  a  sufficient  ground  of  opposition,  then 
every  riparian  proprietor  could,  merely  as  such,  oppose  any 
grant  of  the  tide  soil  adjoining  his  property  ;  for  as  a  general 
rule,  all  riparian  proprietors  have  (as  appears  by  the  autho- 
rities above  cited),  a  right  to  alluvion.  (3) 

But  I  have  already  endeavored  to  show  that  a  ripariau  pro- 
prietor cannot,  merely  on  the  ground  of  his  being  such  riparian 

(3)  See  also  Newton  et  al  Appts.  and  Ray,  Respt.— 3  Rev.  Leg.»  p.  93,  and 
the  numerous  authorities  there  cited. 
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proprietor,  oppose  a  grant  of  the  tide  sail  in  front  of  his 
property  to  another. 

Moreover,  in  the  present  case,  the  right  of  alluvion  is  a 
matter  of  fact  out  of  the  question.  The  boundary  of  the  pro* 
perty  of  the  Ursuline  Nuns  towards  the  river  has  been  immu- 
tably established  by  the  Judgment  of  the  Court  of  Appeals* 
Long  before  the  rendering  of  that  Judgment  a  considerable 
portion  of  the  beach  in  front  of  the  property  of  the  Nuns  had, 
by  persons  acting  under  authority  from  them,  been  reclaimed, 
and  almost  the  whole  of  their  front  boundary  line  is  covered 
by  the  dwelling  houses  of  Champlain  street,  one. of  the  great- 
est thoroughfares  in  this  city. 

So  long  as  the  beach  in  the  front  of  the  property  of  the 
Nuns  remained  in  a  state  of  nature,  their  front  boundary 
would  have  advanced  or  receded  with  the  boundary  of  the 
river  ;  but  by  causing  the  tide  soil  in  front  of  them  to  be 
reclaimed,  they  have  interposed  dry  land,  terra  firmUy  between 
their  property  and  the  river.  The  terra  firma  thus  formed, 
belonged  at  oilce,  not  to  the  persons  who  without  legal  autho- 
rity had  attempted  to  appropriate  it  to  themselves,  but  to  the 
Crown,  as  the  owner  of  the  soil  in  its  original-  state  ;  and 
should  any  alluvion  hereafter  be  formed  at  this  part  of  the 
river,  it  would  I  think  belong  to  the  Crown  by  right  of  acces- 
sion, and  be  considered  as  making  part  of  the  estate  of  the 
Crown  to  which  it  had  joined  itself. 

As  this  case  can  be  disposed  of  upon  other  grounds,  and  as 

my  observations  have  already  been  exteiided  to  a  greater 

length  than  I  at  first  intended,  I  shall  not  now  discuss  the 

question  as  to  whether,  for  any  purpose,  the  Nuns  could  be 

deemed  riparian  proprietors  from  the  moment  they  ceased,  in 

consequence  of  their  own  acts,  to  have  the  river  as  their  actual 

boundary  ;  but  nevertheless,  I  think  it  right  to  observe  that 

although  the  reclaiming  of  the  tide  soil  by  the  Ursuline  Nuns, 
22*  ' 
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without  authority,  could  not  defeat  the  right  of  the  Crown  to 
the  property,  it  may  notwithstanding  have  had  the  effect  of 
preventing  them  from  being  thereafter  riparian  proprietors. 

It  was  also  contended  that  the  Letters  Patent  tended  to 
interfere  with  a  right  of  fishery  belonging  to  the  Nuns  ;  on  ttds 
point  i  will  content  myself  observing,  firstly,  that  we  cannot 
take  that  right  into  consideration^  as  it  has  not  been  alleged 
in  the  pleadings  ;  and  Sndly,  that  the  right  of  fishery  in  a 
navigable  river  is  always  ccmsidered  subordinate  to  the  right 
of  the  Crown  to  cause  the  navigation  to  be  improved^  which 
is  the  main  object  of  the  grant  to  the  Defendant. 

As  to  the  justice  of  the  case,  I  will  merely  say,  that  it  does 
not  by  any  means  appear  to  me  to  be  so  clealy  in  favor  of 
the  Ursuline  Nuns,  as  was  contended  on  the  part  of  the 
Crown. 

Viewing  Mr.  Laporte  in  the  most  unfavorable  light  possible, 
the  worst  that  can  be  said  of  him  is,  that  he  acted  the  part  of 
an  informer  ;  but  on  the  other  hand,  the  Ursuline  Nuns  had, 
without  any  authority,  taken  possession  of  a  part  of  the  public 
domain  ;  and  for  a  series  of  years  had  resolutely  resisted  the 
attempts  of  the  Crown  to  regain  passession  of  its  own  pro- 
perty. 

That  under  these  circumstances  the  Government  should 
afterwards  have  made  the  grant  to  Laporte,  who  aided 
them  in  recovering  the  property  in  question,  rather  than  to  the 
persons  from  whom  it  was  with  difiiculty  v^nrested,  was  not 
extraordinary,  nor  perhaps  unreasonable.  To  reward,  to  the 
prejudice  of  the  Informer,  those  against  whom  he  had  (at 
least  in  a  merely  legal  point  of  view)  properly  informed 
agkinst,  is  not  in  accordance  with  the  usual  policy  of 
Governments. 

I  need  hardly  observe  that  I  am  satisfied  the  Ursuline 
Nuns  had  no  intention  of  doing  wrong,  either  in  taking 
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possession  of  the  tide  soil  in  question,  or  in  resisting,  what 
we  most  DOW  hold  to  have  been  the  just  rights  of  the  Crown  ; 
bat  still  it  is  not  the  less  trae,  that  in  contemplation  of 
law,  they  were  guilty  of  acts  of  trespass,  and  that  their  conduct 
not  only  tended  to  impair  their  otherwise  equitable  claim,  but 
enabled  Laporte,by  informing  against  them,  to  acquire  to  their 
prejudice,  a  claim  upon  the  consideration  of  the  Government 

Upon  the  whole,  I  am  ef  «pinion,  that  the  Crown  had 
power  to  make  the  grant  now  impugned,  and  that  that  grant 
does  not  tend  to  defeat,  or  impair,  any  of  the  legal  rights  of 
the  Ursuline  Nuns,  and  I  therefoie  concur  in  the  Judgment, 
which  declares  the  information  against  the  Defendant  to  be 
unfounded. 

The  judgment  is  as  follows  : 

The  Court  having  seen  and  examined  the  pleadings  filed^ 
the  evidence  adduced  and  the  proceedings  had  and  taken  in 
this  cause,  and  heard  the  Crown  Officers  on  the  part  and 
behalf  of  Our  Lady  the  Queen,  and  also,  the  Defendant  by 
his  Counsel,  and  maturely  deliberated,  considering  that  the 
Attorney  General  on  behalf  of  Our^Sovereign  Lady  the  Queen, 
hath  wholly  failed  to  establish  the  material  allegations  con- 
tained in  the  information  in  this  cause  filed,  namely  :  that 
the  Reverend  Ladies,  the  Ursuline  Nuns  of  Quebec,  as  Ripc^ 
rian  Proprietors,  are  in  any  wise  prejudiced  by  the  Letters 
Patent  of  the  twenty-third  day  of  February,  one  thousand 
eight  hundred  and  forty-eight,  of  a  grant  ;  first,  of  a  lot  or 
parcel  of  beach  situate  at  the  place  called  PAnce  des  Mires, 
near  the  City  of  Quebec  ;  and  secondly,  of  a  certain  water 
lot,  in  deep  water  of  the  River  St.  Lawrence,  upon  the  front 
of  the  said  first  lot,  or  parcel  of  land  and  beach  in  the  said 
Letters  Patent  firstly  described.  It  is,  therefore,  by  the  Court 
now  here,  considered  and  adjudged,  that  the  demurrer  in  this 
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fiàtise  filed  be  ovemiled  ;  and  that  the  Defendant  in  this 
cause  go  hence  without  day. 

Attorney  General  and  A.  Stuart,  for  the  Crown. 
G.  0.  Stuart,  for  Defendant. 


Aathoritief  cited  by  Plaintiff  :— 3  Blk.  Com.  pp.  254,  360  ;— 3  Blk.  Com.,  pp. 
344, 346,  348  :— 3  Touiller,  p.  24,  No.  31  :— 14  Merlin,  auea.  de  Dr.  vbo.  Rivara 
de  la  Mer,  p.  116: — 6  L.  C.  Deniaart  vbo.  Domaine  de  la  Couronne,  pp.  609, 
610  :— Ib.  p.  606  :— 3  Daviel  ^bo.  Coursd'Eeau^p.  122,  ^os.  132-3-45  :— Digest 
Louiiiana  Repts.  vbo.  Battures,  p.  98,  No.  4.  Tne  intervention  of  a  road  doei  oot 
affect  the  case  nor  deprive  the  Riparian  proprietor  of  hie  right  ; — Angell  on  Water 
eooiMe,  pp.  180, 186. 

(2)  Authoritiea  cited  by  Defendant  :— 3  Justinian's  Institutes,  lib.  9,  th.  1, 
pargh.  3,  pp.  8,  13  : — 4  Loysel,  Instituts,  liv.  II.  part  5,  pp.  274-5  :— Bacooet, 
Drmto  da  Justice,  p.  431,  ch.  30  :— Troplong  de  la  Prescription,  No.  150  :— 2  Hen- 
rys, ch.  XIX  :— Rep.  Merlin  vbo.  Rivièrej  p.  545  :— Lcfebvre    de  la  Planche, 


p.  24  :— lb.  p.  15:'-Chitty  on  Prerogative,  p.  207  :— Anc.  Denisart  vbo.  Mer- 
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Authorities  eited  by  Plaintiff  in  reply,  as  to  right  of  Riparian  proprietor— 3  Re* 
porU  of  the  Ex.  C.  of  1843  :— Repto.of  2Ut  &p.  11th  Nov.  and  18th  Deer.  :- 
IJlpien,  Digest.  43,  tit  8,  law  2  -.—Opinion  of  E.  Livingston,  "  Battures  "  at  thf 
end  of  Angell  aud  Ames  on'ITide  Waters  "  :— Edit  of  1693  not  enregiftend  hen, 
add  of  22d  Feby.  1769  :— L.  C.  Denisart  Tb*. Alluvion. 
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VICE  ADMIRALTY  COURT.— LOWER  CANADA. 

Before  the  Hon.  H.  Black,  Judge,  Vice  Admiralty  Court 

The  New- York  Packet,  Marihead. 


Held  : — ^Thal  if  any  ])erson  having 
the  charge  or  command  of  any  ship  or 
vessel  coming  to  the  harbour  ef  Quebec, 
refuse  or  negiect  to  obe^  the  directions 
of  the  Harbor  Master,  in  respect  to  the 
berth  to  be  taken  by  such  snip  or  ves- 
sel, or  in  respect  to  the  mooring,  or 
fastening,  shifting  or  removing  the 
•ame,  and  if  any  Toss  be  incurred  by 
reason  of  such  refusal  or  neglect,  then 
sach  ship  oi  yessel  shall  bear  such  loss. 


Jugé  : — Que  si  aucune  personne 
ayant  le  soin  on  la  charge  d'aucun 
▼aisseau  arrivant  dans  le  port  de  Qué- 
bec, refuse  ou  néglige  d'obéir  aux 
ordres  du  Maître  du  Havre,  quant  au 
parage  de  tel  vaisseau,  ou  par  rapport  à 
la  manière  de  l'amarrer  ou  mouiller,  oq 
de  le  déplacer,  et  s'il  est  encourru  au- 
cun dommage  en  conséquence  de  tel 
refus  ou  negligence,  tel  vaisseau  sera 
responsable  de  tels  dommages. 


Judgment  rendered  the  21st  November,  1854. 

The  action  was  brought  by  the  owner  of  the  ship  Storm 
Kingy  against  the  bark  New  York  Packet^  for  damages  occa- 
sioned by  a  collision  in  the  harbour  of  Quebec,  on  the  21st 
of  June,  1854. 

The  Hon.  Henry  Black  :  The  rules  of  the  Trinity  House 
of  Quebec,  provide  that  the  Harbour  Master  of  Quebec,  shall 
station  all  ships  and  vessels  which  shall  come  to  the  harbour 
of  Quebec,  or  any  part  thereof,  or  haul  into  any  of  the  wharves 
within  the  limits  of  the  said  harbour,  and  shall  regulate  the 
mooring  and  fastening,   and  shifting  and  removal  of  suck 
ships  and  vessels,  and  shall  determine  how  far  and  in  what 
instances  it  is  the  duty  of  masters  and  other  persons  having 
charge  of  such  ships  or  vessels,  to  accommodate  each  other 
in  their  respective  situations,  and  all  disputes  which  may 
arise  touching  or  concerning  the  premises  or  any  or  either  of 
them.  And  any  master  or  other  person  having  charge  of  any 
ship  or  vessel,  who  shall  refuse  or  neglect  to  obey  the  direc- 
tions of  the  said  Harbour  Master  in  the  premises,  or  in  any  or 
either  of  them,  and  any  wharfinger  or  other  person  who  shall 
resist  or  oppose  such  Harbour  Master  in  the  execution  of  the 
duties  thereby  required  of  him,  or  of  any  or  either  of  them, 


344 

shall,  for  each  and  eveiy  such  offence,  incur  and  pay  a 
penalty  not  exceeding  ten  pounds  currency. 

This  being  the  law  of  the  Harbour,  it  appears  that  on  the 
21st  June  last,  the  Bark  New  York  Packet  was  lying  at  Gil- 
lespie's wharf,  in  the  Harbour  of  Quebec,  in  a  berth  usually 
and  properly  assigned  to  a  line  of  steamers,  of  which  the 
Lady  Elgin  is  one.    In  the  afternoon  of  that  day,  the  Lady 
Elgin  having  arrived,  and  it  being  necessary  that  the  New 
York  Packet  should  quit  the  berth  so  occupied  by  her,  in 
order  to  allow  the  Lady  Elgin  to  come  into  it  ;  the  master  of 
the  New  York  Packet  applied  to  the  Harbour  Master,  Captain 
Armstrong,  telling  him  that  he  knew  he  had  no  right  to  retain 
the  berth  then  occupied  by  his  vessel,  and  requesting  him  to 
assign  her  a  berth  in  the  dock  between  Gillespie's  wharf  and 
St.  Andrews  wharf,  the  next  wharf  above  it.    The  Harbour 
Master  had  also  been  applied  to  on  the  same  day  by  the 
agent  of  the  Lady  Elgin  to  have  the  New  York  Packet 
removed  out  of  the  Lady  Elgin^aherih.  At  about  five  o'clock 
the  same  afternoon,  the  Harbour  Master  went  to  the  spot,  and 
having  cai;ised  the  steamer  Lord  Sydenham^ — ^which  then  lay 
across  the  space  between  the  two  wharves  so  as  to  shut  up 
the  dock  between  them, — ^to  heave  ahead,  and  to  make  an 
opening  for  the  New  York  Packet  to  enter, — ^the  New  York 
Packet  was  then,  under  his  directions,  hauled  into  the  dock, 
and  placed  in    a  diagonal    direction    with  her  larboard 
bow  resting  against  the  side  of  the  Bremen  ship  Adlar  or  Eagle^ 
her  starboard  side  about  midships,  resting  against  the  larboaid 
quarter  of  the  Marie  Câlina^  and  a  warp  from  her  starboard 
bow,  and  another  from  her  starboard  quarter  being  made  fast 
to  the  xvpç&t  and  outward  comer  of  Gillespie's  wharf,  to  pre- 
vent her  either  swinging  or  going  a  head.    The  Harbour 
Master  considered  her  safely  moored  for  the  night,  and  told 
the  Master  so,  distinctly  chafing  him  not  to  attempt  to  move 
his  vessel  further  ahead,  because  there  was  not  room  enough 
between  the  two  w*harves  for  his  vesse],  the  two  others 
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which  have  been  mentioned,  and  the  Storm  King^  which  was 
lying  in  the  dock  at  Gillespie's  wharf,  and  inside  of  the 
Marie  Célina.  It  was  then  very  little  after  high  water.  It 
appears  that  St.  Andrew's  and  Gillespie's  wharves,  are  built 
with  veiy  considerable  batter,  so  that  the  space  between 
them  at  the  bottom  is  less,  by  about  eight  feet,  than  at  the 
top. 

After  the  Harbour  Master's  departure,  the  Master  of  the 
New  York  Packet  hauled  his  vessel  forward,-  until  she  lay 
between,  and  parallel  to  the  Adlar  and  Marie  Cdina^  the 
Storm  King  being  inside  the  latter,  which  there  was  then 
just  room  enough  for  him  to  do.  He  requested  the  people  of 
the  Marie  Cdina  to  haul  ahead,  but  they  declined,  and  in  so 
doing  were  backed  by  the  Master  of  the  Storm  Kingy  out  of 
which  the  Marie  Celina  was  receiving  cargo,  and  who  pro- 
tested against  any  attempt  to  move  the  Marie  Celina^  which 
would  put  him  to  considerable  inconvenience.  In  this  position 
the  vessels  lay  with  the  tide  ebbing  out,  as  the  water  fell  in 
the  dock,  and  the  space  between  the  wharves,  as  the  water 
level  diminished,  they  became  tightly  jammed  together,  so 
that  it  yvas  then  impossible  to  move  them  ;  sind  as  the  water 
continued  to  fall,  the  pressure  becamie  so  great  that  the  Marie 
Celina  was  completely  crushed,  and  the  Storm  King  was 
suspended  between  the  Marie  Celina  and  the  whaif,  and 
thrown  over  nearly  on  her  beam  ends  :  both  vessels,  but  more 
especially  the  Marie  Celina^  which  was  the  smaller  and  the 
weaker,  receiving  very  great  damage. 

To  recover  the  damage  done  to  the  Storm  King  the  present 
action  is  brought.  The  chief  ground  of  defence  is  the  refusal 
of  the  Marie  Celina  to  heave  ahead  when  requested  to  do  so 
by  the  New  York  Packet^  and  that  of  the  Storm  Kingto  allow 
her  to  do  so.  But  the  berths  which  these  vessels  occupied 
had  been  assigned  or  confirmed  to  them  by  the  only  compe- 
tent authority,  that  is,  the  Harbour  Master,  who  did  not  think 
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proper,  under  the  circumstances,  to  direct  the  Marie  Cdma  to 
move  ahead.  Nor  does  it  appear  that  the  Master  of  the  New 
York  Packet  applied  to  the  Harbour  Master  to  direct  the 
Marie  Celina  to  heave  ahead  :  on  the  contrary,  the  Harbour 
Master  expressly  directed  the  New  York  Packet  to  remain  in 
the  position  she  then  occupied,  for  the  night,  warning  the 
Master  at  the  same  time  of  the  damage  which  would  be 
incurred  if  he  attempted  to  haul  further  in.  It  is  in  evidence 
that  the  night  was  calm,  that  there  was  no  appearance  of  bad 
weather,  and  that  the  Harbour  Master  considered  the  New 
York  Packet  perfectly  snug  till  the  morning.  Since,  under 
these  circumctances,  the  New  York  Packet  chose  to  set  at 
naught,  not  merely  the  opinion  but  the  positive  injunction 
and  warning  of  the  Harbour  Master,  and  thereby  occasioned 
a  ve^  great  damage  to  vessels  which  were  in  no  wise  in 
fault,  and  which  contravened  no  order  or  rule  of  the  harbour, 
it  is  only  right  that  the  New  York  Packet  should  bear  the 
loss,  which  her  violation  of  the  Harbour  Master's  order 
brought  upon  innocent  parties  ;  and,  therefore,  however 
unfortunate  it  may  be  for  her  owner,  I  am  of  opinion  that  he 
must  be  «made  responsible. 

It  is  evidently  necessaiy,  for  the  good  of  all,  that  there 
should  be  some  officer  clothed  with  sufficient  authority  to 
decide  promptly  all  questions  as  to  the  berths  or  positions 
which  vessels  may  occupy  in  a  crowded  harbour  like  that  of 
Quebec  ;  and  this  authority  the  Legislature,  acting  through 
the  Trinity  House,  has  devolved  upon  the  Harbour  Master. 
Any  contravention  of  such  authority  must  manifestly  tend  to* 
general  loss  and  inconvenience,  and  often  to  great  damage, 
as  the  contravention  of  which  the  New  York  Packet  was 
guilty,  in  the  present  instance,  has  done.  Had  she  suffered 
injury  herself,  or  occasioned  injury  to  others  by  obeying 
instead  of  contravening  the  Harbour  Master's  orders,  she 
might  have  been  blameless,  however  great  the  damage  occa- 
sioned.   The  order  of  the  Harbour  Master,  in  such  ease, 
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would  have  been  her  defence,  as  it  now  forms  the  ground  of 
her  condemnation. 

From  the  decree  of  the  Court  the  owner  of  the  New  York 
Packet  asserted  an  appeal  to  Her  Majesty  in  Her  Privy 
Council. 

Stuart  &  Vaitnovous,  for  Storm  King. 

Rots,  Sol.  Gen.   &  Jones,  for  New  York  Packet. 


SUPERIOR  COURT.— QUEBEC. 
Before  Duyal,  Meredith  and  Caron,  Justices. 

ÎDayies, Plaintiff. 
vs. 
Maouire,..4 Defendant. 


Held  :— That  in  an  action  against  a 
Justice  of  the  Peace,  entitled  by  law  to 
notice  of  action,  such  notice  need  not 
be  recited  at  fuil  length  in  the  declara- 


Jagé  : — Que  dans  une  action  contre 
un  Juge  de  Paix,  qui  par  la  loi  a  droit 
à  une  notice  préalable,  il  n'est  point  né- 
cessaire de  reproduire  en  entier  telle 
notice  dans  la  déclaration. 


Judgment  rendered  the  S  1st  May,  1854. 

This  was  an  action  in  damages  for  false  imprisonment, 
against  a  Justice  of  the  Peace  acting  under  color  of  his  office. 
The  declaration  alleged,  in  gieneral  terms,  that  due  notice 
had  been  given  to  the  Defendant,  as  required  by  the  Statute, 
of  the  bringing  of  the  action. 

The  Defendant  filed  a  special  demurrer  to  this  declaration, 
upon  the  ground,  amongst  others,  that  the  tenor  and  subs- 
tance of  the  notice  ought  to  have  been  the  subject  of  special 
averments  in  the  declaration.  But  the  Court  held  this  plea  to 
be  bad,  and  that  special  averment  of  such  notice  was  not 
required  in  a  declaration.  (1) 

Demurrer  overruled. 

Smith  and  Secrbtan,  for  Plaintiff. 
Ross  and  McCord,  for  Defendant. 
(1)  2  T.  Reports,  p.  125  :— Vide  Ante  p.  193,  Simard  vs.  Tuttle. 
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I  DISTRICT  DE  MONTREAL. 


BANC  DE  LA  REINE. 
En  Appsl. 

Présents  :  Sir  L.  H.  LaFobttaink,  Baronnet,  Juge-en-Che^ 
Panet  et  Atlwiit,  Juges. 

S  Mount Appelant, 
et 
Dunn,  JiUrice, Intimée, 


Jag6  :— 1.  Qqe  nir  action  contre  le 
fiiiseur  d'un  billet  à  ordre,  payable 
«n  un  lieu  indiqué,  il  n'est  paa  nécee- 
■aire  de  prouver  que  demande  a  été 
iaite  au  lieu  indiqué  à  l'échéance. 

2.  Que  dans  le  cas  où  provision  ««été 
faite  au  lieu  indiqué  pour  payer  le  bii 
Ut  non  présenté,  le  faiseur  du  billet 
4oit  le  plaider  spécialement,  et  k  prou- 
ver. 


Held:— 1.  That  io  a  suit  againitthe 
maker  of  a  note  to  order,  payable  at  a 
certain  place,  it  is  not  necessary  tg 
prove  that  demand  was  made  at  that 
place  pt  maturity, 

2.  That  when  funds  were  provided  at 
the  place  indicated  to  meet  the  note 
which  was  not  presented  for  pajrment, 
the  maker  must  urge  the  same  special- 
ly by  exception,  and  adduce  evidence 
thereof. 


Jugement  rendn  le  10  Octobre,  1B54. 

L'action  était  portée  par  l'Appelant  en  la  Cour  de  Circuit 
du  Circuit  de  Montréal,  contre  PIntimée,  en  sa  qualité  de 
tutrice  aux  enfants  issus  de  son  mariage  avec  un  nommé 
George  McDonald,  pour  le  recouvrement  d'un  billet  promis- 
«oire  consenti  par  ce  dernier,  dans  les  termes  suivants  : 

*^  Three  months  after  date,  I  promise  to  pay  to  the  cNrder  of 
^^  John  L.  Grant,  at  his  office,  in  this  City,  the  sum  of  twenty- 
**  five  pounds  ten  shillings  for  value  received." 

(Signed,)        GEORGE  McDONALD. 
Montreal,  SOth  Sept.,  1846. 

La  déclaration  énonçait  l'endossement  par  Grant  au  De- 
mandeur, la  demande  de  paiement  au  lieu  où  le  billet  était 
fiedt  payable  «t  le  refus  de  paiement  ;  puis  le  décès  de 
McDonald,  le  20  Novembre,  1846,  et  la  nomination  de  l'In- 
timée comme  tutrice  aux  enfants  délaissés  par  McDcmald. 

Le  plaidoyer  de  l'Intimée  alléguait  que  McDonald  n'avait 
reçu  aucune  valeur  pour  ce  billet,  qu'il  avait  donné  pour 
l'accommodement  de  Grant,  qui  l'avait  entre  ses  mains  lors 
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du  décès  de  McDonald,  et  même  josqu'après  l'échéance  du 
billet)  et  que  l'Appelant  n'en  avait  obtenu  la  possession 
qu'après  cette  époque,  et  sans  le  consentement  de  l'Intimée. 

Grant,  examiné  comme  témoin,  déclara  que  le  billet  avait 
été  endossé  et  délivré  au  Demandeur,  dix  ou  douze  jours 
après  sa  date,  pour  du  comptant. 

La  preuve  se  complétait  parles  réponses  de  l'Intimée  aux 
interrogatoires  sur  faits  et  articles,  où  elle  admettait  la  signa- 
ture de  son  mari,  tout  en  disant  qu'elle  ne  connaissait  rien  de 
la  présentation  du  billet  pour  paiement.  Elle  admettait  le 
décès  de  son  mari,  mais  ne  pouvait  dire  s'il  y  avait  au 
bureau  de  Grant  provision  pour  rencontrer  le  billet  ;  elle 
n'avait  jamais  promis  de  payer  le  billet,  qui  n'avait  pas  été 
nonplus  mentionné  en  l'inventaire  de  la  succession  de 
McDonald  ;  elle  ne  connaissait  rien  touchant  le  bureau  de 
Grant,  et  la  seule  demande  qui  lui  avait  été  faite  au  sujet  du 
billet  en  question,  était  une  lettre  où  l'Appelant  l'informait 
qu'il  était  porteur  du  billet  pour  sûreté  collatérale  d'un  prêt 
fait  à  Grant,  et  que  pour  éviter  la  prescription  il  se  trouvait 
forcé  de  lui  en  faire  la  demande. 

La  Cour  de  Circuit,  le  80  Novembre,  1852,  rendit  le  juge- 
ment suivant  : 

^^  La  Cour  après  avoir  entendu  les  parties  par  leurs  avocats 
**  sur  le  mérite,  examiné  la  procédure  et  preuve,  et  en  avoir 
*^  délibéré  :  considérant  que  le  Demandeur  n'a  pas  prouvé  la 
'^  présentation  du  billet  pour  paiement  à  son  échéance,  au 
"  lieu  où  il  était  payable,  adjuge  que  l'action  du  Demandeur 
"  soit,  et  elle  est  par  les  présentes  déboutée,  avec  dépens." 

La  cause  portée  devant  la  Cour  Supérieure  y  fut  jugée  dm 
la  même  manière,  le  19  Août,  1853. 
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Enfin,  le  Demandeur  porta  sa  cause  devant  la  Cour  du 
Banc  de  la  Reine,  soutenant  quHl  n'était  pas  tenu  de  prouver 
la  présentation  et  paiement  du  billet.  (1) 

s 

Sir  Louis  H.  Lafoktaine,  Juge-en-Chef  :  Le  30  Septembre, 
1846,  à  Montréal,  George  McDonald,  souscrit  un  billet  à 
Pordre  de  John  L.  Grant,  pour  la  somme  de  £26  10s,  payable 
à  trois  mois  de  date,  à  son  bureau  dans  la  Cité  de  Montréal, . 
"  at  his  oflGice  in  this  City"  ;  Puis,  Grant  endosse  ce  billet  au 
profit  de  l'Appelant. 

McDonald  décède  le  20  Novembre,  1846,  (avant  l'éché- 
ance du  billet),  laissant  trois  enfants  mineurs,  ses  héritiers, 
nés  de  son  mariage  avec  la  dite  Eleanor  Dunn,  l'Intimée,  qui 
est  nommée  leur  Tutrice  le  22  Mars,  1847. 

Le  31  Décembre,  1851,  action  à  la  Cour  de  Circuit  à  Mon- 
tréal, portée  par  l'Appelant,  comme  propriétaire  ou  porteur 
du  dit  billet,  contre  l'Intimée  en  sa  dite  qualité  de  Tutrice, 
alléguant  dans  sa  déclaration,  après  y  avoir  énoncé,  en  la 
forme  ordinaire,  la  confection  et  l'endossement  du  billet,  qu'à 
son  échéance  "  le  paiement  en  a  été  duement  demandé  au 
"  lieu  où  le  dit  billet  avait  été  fait  payable,  et  refusé  ;  pay- 
"  Tnent  of  the  same  tous  duly  demanded  at  the  place  where  the 
"  said  note  was  made  payable^  and  refused.'*^ 

Par  un  plaidoyer  "Plea"  de  la  nature  d'une  exception 
péremptoire,  l'Intimée,  après  avoir  reconnu  sa  qualité  de 
Tutrice,  ainsi  que  la  confection  du  billet  par  son  mari,  et  la 
mort  de  ce  dernier,  a  prétendu  que  le  billet  avait  été  ainsi- 
Ci)  Autorités  citées  par  l'Appelant  î— Pothier,  Change,  Nos.  155, 157  : — Story 
on  Bills,  sects.  318,  286  :— 2  Camp.,  498  :-^l  Camp.,  425:— 2  Pardessus,  4^, 
464  :— Boucher,  Instituts,  p.  246,  Nos.  1243,  1228,  1464  :— Chitty,  Bills,  p. 
391  :--6  Dalloz,  Jurisp.  du  Royaume  vbo.  Efiet  de  Commerce,  sect  9,  p.  689, 
No.3:-Ibid,  sect.9,  art.  3,  p.  702,  No.  1  :— Ibid,  sect.  10,  p.  727  :— 1  Bell's 
Com.,  p.  332  :— 1  Taunton,  12  :— 3  L.  C.  Reports,  p.  305,  Rice  rs.  Bowkcr, 
decided  in  Superior  Court,  Montreal  :— Story  on  Bills,  sect.  228. 

Autorités  de  l'Intimé  : — Merlin,  Questions  de  Droit,  vbo.  Billets  i  domicile, 
No.  4  :—  Bell's  Com.,  p.  412,  5th  Edit  :— Story  on  Bills,  Edit,  of  1845  pp*  259  à 
273  ;—  Chitty,  Junior,  on  Bills  and  Notes,  pp.  22,  23, 152, 153,  460. 
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donné  sans  valeur  aucune,  et  seulement  poui  Paccommode* 
ment  du  dit  John  L.  Grant  ;  que  celui-ci  Pavait  gardé  jus- 
qu'après la  mort  de  McDonald,  et  que  ce  n'était  qu'alors  qu'il 
l'avait  passé  à  l'ordre  de  l'Appelant  L'Intimée  n'a  fait 
aucune  preuve  de  ces  faits.  Le  seul  témoin  examiné  dans 
la  cause  est  le  dit  J.  L.  Grant,  qui  dépose  avoir  endossé  le 
billet  au  profit  de  l'Appelant,  dix  ou  douze  jours  après  sa  date, 
et  pour  valeur. 

L'intimée,  interrogée  sur  faits  et  articles,  fait  la  réponse 
suivante  au  troisième  interrogatoire:  "My  late  husband 
"  died  on  the  20th  day  of  November  1846  ;  but  I  cannot  say 
"  whether  there  were  or  were  not  funds,  in.  the  said  office, 
"  (Grant's  office)  to  meet  the  said  note." 

II  est  à  remarquer  qu'aucun  protêt  du  billet  n'est  produit 
par  l'Appelant,  et  que  rien  ne  constate  qu'il  ait  été,  à  son 
échéance,  présenté  pour  paiement  au  bureau  du  dit  John  L. 
Grant,  bien  que  l'allégué  en  soit  fait  dans  la  déclaration  du 
Demandeur. 

Le  30  Novembre,  1852,  le  Juge  de  Circuit  déboute  la 
demande,  parce  que  le  Demandeur  "  n'avait  pas  prouvé  la 
"  présentation  du  billet  pour  paiement  à  son  échéance,  au  lieu 
"  où  il  avait  été  fait  payable  ;"  {considering  that  the  Plaintif 
hath  failed  to  prove  the  presentment  of  the  note  mentioned  in 
the  declaration  for  payment^  when  due^  at  the  place  where  it 
was  made  payable.) 

De  ce  jugement,  appel  à  la  Cour  Supérieure,  siégeant  à 
Montréal,  laquelle  le  19  Avril,  1863,  confirme  en  tous  points 
{in  ail  respects)^  le  jugement  de  la  Cour  de  Circuit. 

L'on  peut  remarquer  ici  en  passant,  que  c'est  par  erreur, 
que  dans  sa  Requête  en  appel  devant  la  Cour  Supérieure,  le 
Demandeur  expose  que  sa  déclaration  articule,  entre  autres 
choses,  le  manque  de  provision  {the  wanJt  of  funds)  pour 
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acquitter  le  billet.  La  Déclaration  ne  contient  pas  tel  énoncé. 
Au  reste,  telle  que  la  cause  se  présente  devant  nous,  cette 
omission  est  sans  importance.  Nous  avons  à  décider  la  seule 
question  que  soulève  le  présent  appel,  à  savoir  : — ^Dans  Pes- 
pèce,  sur  action  cofUrê  le  souscripteur  d'un  billet  à  ordre, 
payable  à  trois  mois,  em  un  lieu  indiqué  dans  le  coips  même 
du  billet,  est-il  nécessaire  que  le  Demandeur  prouve  la 
présentation  du  billet,  ou  en  d'autres  mots,  que  la  demande 
de  paiement  en  a  été  faite,  à  son  échéance  au  susdit  lieu 
indiqué  ? 

Dabord  il  faut  observer  que  l'on  ne  pourrait  pas  prétendre 
que  cette  cause  peut  être  affectée  par  notre  législation  récente 
sur  les  lettres  de  change  et  les  billets  à  ordre,  résultant  du 
Statut  Provincial  de  1849,  ch.  22,  modifié  dans  quelques-unes 
de  ses  parties  par  deux  Statuts  subséquents  (1850,  ch.  23,  et 
1851,  ch.  62),  la  date  et  l'échéance  du  billet  dont  il  s'agit, 
étant  bien  antérieures  à  cette  législation.  La  loi  qui  doit 
s'appliquer  à  l'espèce  est  donc  l'ancienne  loi  française,  telle 
qu'elle  existait  lors  de  la  création  du  Conseil  Supérieur  de 
Québec,  1663,  sauf  les  modifications  que  l'usage  ou  l'autorité 
législative  du  pays  auraient  pu  y  avoir  apportées.  (1)  Quant 
à  l'usage,  les  parties  n'ont  allégué  ni  prouvé  qu'il  s'en  soit 
introduit  aucun  de  particulier  au  Bas  Canada  sur  cette  ma-* 
tière  ;  et  pour  ce  qui  peut  être  des  actes  de  l'autorité  légis- 
lative, il  n'existait,  en  1846,  que  le  Statut  Provincial  de  la  34 
Geo.  IIL,  ch.  2,  qui,  tout  en  prescrivant  comme  essentielle 
(section  4)  la  formalité  de  la  demande  du  paiement,  et  du 
protêt  pour  maintenir  une  action  de  la  part  du  porteur  d'un 
billet  à  ordre  contre  un  endosseur,  n'en  a  pas  moins  déclaré 
en  termes  exprès,  (sections)  ^^qu'un  protêt  n'est  pas  nécessaire" 
pour  que  le  porteur  puisse  intenter  cette  action  contre  le 
souscripteur  ou  tireur  de  ce  billet.  Il  est  vrai  que  ce  statut 
ne  parle  pas  nommément  des  billets  à  ordre,  payables  en  un 

(1)  DécinoBs  dM  Tribanauz  du  Bai  Canadt,  Tome  l,  p.  168. 
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lieu  délerminéy  d^uti  autre  côté  il  ne  parle  pas  non-plus 
nommément  des  billets  payables  généralement.  On  pourrait 
donc  en  inférer  que  la  di^osition  de  la  3me  section  doit 
s'appliquer  aux«uns  comme  aux  auties.  L'on  pourrait  même 
encore  tirer  argument  au  soutien  de  cette  proposition,  du 
proviso  de  la  14e  section  de  l'acte  ci-dessus  cité  de  1849. 
Cet  acte  contient  des  dispositions  spéciales,  tant  pour  les 
lettres  de  charge  et  billets  à  ordre  payables  gënéralenieni,  que 
pour  ceux  qui  sont  faits  payableia  en  un  lieu  particulier  ou 
indiqué.  Puis,  après  avoir,  dans  sa  14e  section,  exigé  la 
formalité  de  la  présentation,  et  du  protêt,. l'après-midi  du  der* 
nier  jour  de  grâce,  pour  maintenir  le  recours  du  porteur 
contre  les  parties  obligées  au  paiement,  il  ajoute  :  "  Pourvu 
"  toujours,  en  outre,  que  l'obligation  du  dit  accepteur  ou 
"  faiseur,  envers  le  porteur,  continuera  à  avoir  pleine  force 
^^  et  effet,  bien  que  les  autres  parties  puissent  en  être  déehar- 
"  gées  par  défaut  ou  illégalité  de  l'avis  de  protêt." 

Revenant  à  l'ancien  droit  français,  presque  toutes  les  auto- 
rités s'accordent  à  établir  que  le  porteur  d'une  lettre  de 
change  ou  d^un  billet  à  domicile,  (tel  que  le  billet  dont  il 
s'agit  en  cette  cause)  conservait  son  recours  contre  le  tireur 
de  la  lettre  ou  le  souscripteur  du  billet,  quoiqu'il  n'eût  point 
fait  à  l'échéance,  dresser  le  protêt  faute  de  paiement,  ^^  lor&* 
'^  que  la  provision  ne  se  trouvait  pas  au  domicile  indiqué 
"  pour  payer."  (1) 

En  pareil  cas,  c'était  au  Défendeur  à  prouver  que  cette 
provision  avait  été  faite,  et,  par  conséquent,  à  en  faire  un 
moyen  de  défense  ou  d'exception  à  l'action  du  cré&mcier 
contre  lequel  il  invoquait  la  déchéance,  faute  d'avoir  préala- 
blement demandé  le  paiement  au  lieu  indiqué.  En  effet, 
lorsque  cette  provision  n'est  point  faite,  (et  il  résulte  de  la 
réponse  de  l'Intimée  au  troisième  interrogatoire  sur  faits  et 

(1)  Voyez  les  auteurs  cités  sur  l'appel  dans  la  cause  de  Rnapp,  étal,  et  1& 
Banque  de  l^EonUeal.  Décisions  des  Tribunaux  du  B.  C,  Tome  2,  pp.  252  et 
•uivanles.  '^ 
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In  fact,  the  service  had  been  made  at  the  Ottawa  hotèlj,. 
where  the  Defendant,  who  was  a  forwarder  and  commission* 
merchant,  doing  business  in  Canada  and  the  United  States,, 
usually  stopped  when  in  Montreal,  by  leaving  copies  with 
the  book-keeper  of  the  hotel. 

The  Defendant  filed  an  Exception  à  la  forme,  denying  that 
he  had  any  domicile,  house  or  family,  in  the  City  of  Mont* 
real. 

Issue  was  joined  on  this  exception,  and  the  parties  went 
to  proof. 

At  the  Enquête,  four  witnesses  were  examined,  including 
the  bailiff  who  made  the  service,  whose  evidence  established 
that  the  Defendant  stopped,  when  in  Montreal^  at  the  Ottawa 
hotel^  but  was  frequently  absent  attending  to  his  business  in 
the  United  States  :  that,  when  in  Montreal,  he  generally 
occupied  the  same  room  at  the  Ottawa,  but  that  during  his 
absence  this  room  was  let  to  other  parties  :  that  he  had  ao 
office  in  the  city  where  he  kept  his  wearing  apparel,  and 
that  during  the  last  year  he  had  been  absent  from  one  quarter 
to  a  third  of  his  time,  and  frequently  for  two  or  three  weeks- 
at  a  time. 

Day,  Justice  :  The  whole  question  is,  whether  the  hotel  is- 
the  Defendant's  domicile  or  not,  and  the  evidence  establishes 
that  it  is  not.  The  case  might  have  been  different,  if  he 
had  hired  a  room  at  the  hotel  and  furnished  it.  In  the  Nouveau 
Denisart  it  will  be  found  stated,  that  a  man's  residence  is  not 
necessatily  bis  domicile,  and  a  service  at  a  hotel  garni,  which 
is  a  stronger  case  than  the  present,  wouldnot  be  sufficient.  {1} 
The  Defendant  should  have  been  served  personally. 

Action  dismissed. 

Day,  for  Plaintiff. 

Fleet  and  Dosmait,  for  Defendant 

(1)  Nouveau  Denisart  vbo»  Assignation* 
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SUPERIOR  COURT— QUEBEC. 
Befbie  Duval,  Mkrxdith  and  Caron,  Justices. 

ÎLanojuois,  et  al Plaintiffs 
vs. 
Johnston, , .  • .  Defendant 


Held:— That  the  English  Statute  of 
Limitations  was  never  in  force  in  Lower 
Csaada,  and  that  the.  Provincial  Statute 
of  Canada,  passed  in  the  10th  and  11th 
Vict.  c.  1 1 1  nas  no  retroactive  effect  (1  ) 


Jugé  :— Que  le  Statut  des  Limitationa 
d'Angleterre  n'a  jamais  été  en  force  ici, 
et  que  le  Statut  Provincial  du  Canada, 
10  et  11  Vict.  c.  11,  n'a  pas  d'effet 
rétroaetif. 


Judgment  the  27th  June,  1854. 

^is  was  an  action  of  assumpsit  for  goods  sold  and  deli- 
vered before  the  passing  of  .the  10th  and  llth  Vict.  c.  11. 

The  plea  was  mm  asswnpsit  infra  sex  aunoSy  under  the 
English  Statute  of  Limitations,  and  the  Provincial  Statute 
iOth  and  llth  Vict.,  c.  IL 

To  this  plea,  the  PlaintilEs  dbjected  that  the  English 
Statute  never  was  in  force  in  Canada,  [and  that  the  10th  and 
llth  Vict.,  c.  11,  had  no  retioactive  effect,  and  could  not 
apply  to  a  debt  Contracted  anterior  to  its  coming  into 
operation. 

The  Court  maintained  this  pretension  of  the  Plaintiff. 

The  Judgment  is  as  follows  : 

^^  The  Court,  &c.  considering  that  the  Statute  of  Limi- 
tations which  exists  in  England,  with  respect  to  actions  such 
as  the  present,  is  not  a  rule  of  evidence,  and,  therefore,  was 
not  introduced  in  Canada  by  the  tenth  Section  of  the  Provin- 
cial Ordinance,  25th  Geo.  8,  Cap.  2,  which  enacts  that  :  "  In 
proof  of  facts  concerning  commercial  matters,  recourse  shall 

(1)  Although  a  similar  decision  is  to  be  found  ante  p.  237,  RushIvs.  lUher, — 
bring  a  judflment  of  the  Superior  Court  at  Montreal,  confirmed  in  Appeal,  in  con- 
sequence of  an  equal  division  of  the  Members  of  that  Court  ;  we  publish  the  pre- 
sent case  inasmuch  as  it  was  deterraiaed  by  other  Judges.  Jn  Appeal, 
Panet  and  Aylwin.  Justices,  were  of  opioion  that  the  lOth  and  llth  Vict,  c  U|  U  a 
tfflcUnloiy  Açt.^£d. 
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be  had  in  all  the  Courts  oi  Civil  Jurisdiction  in  this  Pfch 
vince  to  the  rules  of  Evidence  laid  down  by  the  laws  of 
England^',  or  by  any  other  law  ;  and  considering  also  that 
the  Provincial  Statute  10th  and  11th  Vict.,  Cap.  2,  is  not  a 
declaratory  law,  and  was  not  intended  to  have,  and  has  not 
the  effect  pf  subjecting  contracts  made  before  the  passing  of 
that  law  to  the  presoripticm  which  it  establishes,-^tbe  Court 
doth  overrule  the  perpétua  exceptipâ  by  tjbe  Defendant  in 
this  cause  filed.  A^^d  considering  that  the  Plaintiffs  have 
established  the  material  allegations  in  their  declaration,  in 
thifir  cauee  filed,  contained,  it  is  by  the  jQourt  JBidjudged,  that 
the  Pefe4daat  dp  pay  tp  the  Plaintiffs,  the  sum  of  two  hundred 
and  thirty-one  pounds  twelve  shillings  and  five  pence,  cur- 
rency, for  the  causes,  matters  and  things  in  the  Plalntifis' 
declaration,  and  amended  bill  of  particulars  in  this  cause 
filed,  set  forth  and  contained,  with  Interest  thereon  from  %h^ 
tW!Rnty=3evçnth  day  Qf  March^  oQe  thousand  eight  l^undb^d 
Itrid  fifty-twp,  till  paid,  and  costs",  (1) 

Stuart  ^nd  Vannovous,  for  Plaintiffs, 

^LLEYN,  for  Defendant. 

COUrTsUPERIEURE.— QUEBEC. 

Présents  ;  Ppw«n,  Juge-en-Chef,  Ptttal  et  Mbrçdith, 

Juges. 

(  WiTHAl^i^t  «  «  •  • t  f  «  •  «  f  1 1  «  •  f  «  f  Detnofuieur^ 

NoJ516.]  vs. 

(Eli^ïs.., •..,.•.,••.,, Off  ,f.,nfDéfendeur, 


.  Jugé  s^rrQu'uji  tàfifs  ci^tcnteçr,  pour- 
suivi hypothécairement,  ne  peut  deman- 
der d'être  .payé  par  le  Demandeur  des 
aflpélioratÎQns  qu'il  fi  futés  (|e.  butine 
foi,  avant  d'être  contraint  de  délaisser 
J'ÎErimeuUie  ;  et  qye  tout  ce  <iWil  peut 
(iemanàer  c'est  un  cautionnement  que 
PimmeuhlB  rapportera  atsçfs  powr  qn'i! 
^it  payé. 


Held  iirrTliat  a  Befeqd^^it,  in  an  hyr 
pothecary  action,  cannot  demand  to  be 
paid  the  itmelioiatigiifl  whioh  he.  kn» 
ma4e  in  good  ffiith,  Wore  he  be  obligred 
to  abandon  the  property  ;  and  that  the 
only  tl^ipg  iie  cw  deq)fi|id  is  securitr 
that  the  immoveable  will  be  sold  for  ^ 
su^oieat  iMUQUQt  tQ  rejmbHr^)  him. 


Jugement  ?^ndu  le  8  Avril,  1854* 
Action  hypothécaire  de  ia  part  du  Demandeur. 

>»^        ■  . M.  I,  t-..'|l  II 

{\)  Vi4ç  ante  p.  237,  Rus$€l  w.  Flthcn—Eàf 
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Le  Défendeur  plaide  qu'il  a,  de  bonne  foi,  fait  but  l'im- 
meuble, pour  lequel  il  est  poursuivi,  des  améliorations  au 
montant  de  £500,  et  il  conclut  à  ce  que  le  Demandeur  le 
rembourse  de  cette  somme  avant  de  pouvoir  le  contraindre  à 
délaisser.   La  Cour  déboute  cette  défense. 

Per  curiam.  Le  Défendeur  n'a  pas  droit  de  demander 
d'êtie  payé  préalablement  de  ses  améliorations.  Daxis  un 
pareil  cas,  Pusage  est  d'obliger  le  Demandeur  de  donner  un 
cautionnement  qne  J'immeuble  se  vendra  assez  pour  payer 
le  Défendeur  de  tels  améliorations  ;  alors  il  doit  délaisser 
l'immeuble  en  justice,  et  réclcuner  sur  le  produit  d'icelui  la 
valeur  de  ses  impenses  peur  privilège.  Telle  est  la  doctrine 
enseignée  par  Loyseau,  Pothier,  Grenier  et  Troplong.  (1) 
C'est  la  décision  que  nousdonnons  dans  une  autre  cause.  No. 
1472,  Létoumeau  vs.  Rouleau,  dans  laquelle  nous  obligeons 
le  Demandeur  à  donner  un  cautionnement  au  Défendeur. 

BowEN,  Juge-en-Cbef  ;  Je  crois  que  l'immeuble  aurait  dû 
être  visité,  la  valeur  des  impenses  établie,  et  le  Défendeur 
payé  d'abord  de  ses  améliorations.  (2) 

DuYÀL,  Juge  :  Il  est  vrai  que  Benisart  dit,  que  le  Défen- 
deur devra  être  payé  de  ses  améliorations,  mais  il  ne  faut 
pas  conclure  de  là  qu'il  devra  l'être  avant  d'être  contraint  de 
délaisser,  cette  prétention  du  Défendeur  de  retenir  l'immeuble 
jusqu'à  ce  qu'il  ait  été  payé  de  ces  impenses,  est  fondée  sur 
une  règle  du  Droit  Romain  qui  n'est  pas  applicable  à  notre 
Droit  M.  Troplong,  (3)  a  bien  expliqué  cette  diiférence. 

AhhisYVj  pour  le  Demandeur^ 

Smith  et  Secretan,  pour  le  Défendeur. 

(1 J  TroploQg,  Priv.  et  Hyp.  No.  836. 

(2)  Nouv.  DenÎMurt  vbo.  Améliorations. 

(3)  Priv.  et  Hypothèques,  No.  836, 
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QUEEN'S  BENCH.  )       DISTRICT  OF  QUEBEC. 
AFFEAii  Sim:.  )  ^ 

Before  Sir  L.  H.  LaFontaine,  Baronet,  Chief  Justice. 

yANF£i.soir,  MoNDBLBT  and  CaboN|  Justices. 

Aylwin  and  Another, 

{Plaintiffs  in  the  Court  Bélow\ Appellants^ 

and 

GiLIiORAN, 

{Defendant  in  the  Court  Selow\ ......  Mespondent. 


Held  '.—That  by  the  old  French  law, 
which  i»  the  law  of  the  land,  and  by  the 
deciflions  of  the  Qti^rts  of  Law  in  this 
country,  a  lessor  has  a  right  to  cause  the 
moTeable  effects  and  household  furni- 
ture upon  which  he  has  acquired  a  lien 
or  privilege,  and  which  are  removed  from 
the  premises  leased,  to  be  saisis  airètês 
by  process  of  saisie-gagerie,  or  saisie- 
gagerie  en  mains  tierces,  par  droit  de 
suite  ;  and  this,  as  well  for  the  rent  due, 
if  there  be  any  so  due,  u  for  the  rent  to 
accrue  thereafter,  if  there  be  none  due. 


Jugé  : — due  par  Tanclen  droit  Fran- 
çais, qui  est  la  loi  do  pays,  et  par  la  jniîs- 
prudenoe  des  tribunaux ,  un  bayieor  a  le 
droit  de  faire  saisir-arrèter,  par  voie  de 
sai8ie-fB||erie,  «>tt  de  saisie-gagcrie  en 
mains  tierces,  par  droit  de  suite,  les 
meoblos  et  effets  sur  lesquels  il  a  acquis 
un  gage  ou  privilège,  et  qui  ont  été  ea- 
tevâ  des  ieux  IouSb  ;  et  œ,  aussi  bien 
pour  les  loyers  du?,  quand  il  y  en  a 
d*éehus,  que  peur  loyers  à  tehAoir,  qaand 
il  n'y  en  a  pas  de  dus. 


Judgment  rendered  the  lOth  day  of  October,  1054. 

The  Plaintiffs  in  the  Court  below  declared  against  the 
Defendant,  and  one  Heniy  Howard  Porter,  and  alleged  that 
by  Deed  executed  at  Quebec,  before  Cannon  and  Colleague» 
Public  Notaries^  the  28th  January  1849,  the  Plaintiffs  had 
leased  unto  the  Defendant,  present  and  accepting  thereof,  for 
cxie  or  ten  years,  at  the  option  of  the  Defendant,  and  to  com- 
mence  on  the  first  day  of  May  then  next  (1849),  a  certain 
three  stories  stone  built  dwelling  house  situate  in  Champlaia 
Street,  of  the  City  of  Quebec,  amply  described  in  the  said 
Deed. 

That  the  said  Lease  was  made  subject  to  the  conditions 
stated  and  set  forth  in  the  said  Deed,  and  among  others, 
subject  to  the  enjoyment  of  the  premises  by  the  said  Defen- 
dant en  bon  père  de  famille^  to  the  maintenance  by  him  of  the 
same  in  repairs,  the  Lessors,  Plaintiffs,  not  being  holden  to 
keep  and  maintain  the  said  premises  clos  et  couverts^  nor  even 
in  grosses  réparaiions^  and  for  and  in  consideration  of  the 
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lent  of  sixty  pounds  for  eveiy  year  of  the  said  term,  payabk 
quarterly. 

That  on  or  about  the  first  day  of  May  1849,  the  Defen- 
dant had  moved  into  and  taken  possession  of  the  said 
house,  and  had  placed  and  deposited  in  the  same  his  House- 
hold Furniture,  Goods  and  Effects,  and  under  and  by  virtue 
of  the  said  Lease  had  had  the  use  and  occupation,  possession 
and  enjoyment  of  the  said  house  until  on  or  about  the  tenth 
day  of  May,  eighteen  hundred  and  forty-nine. 

That  on  or  about  the  said  tenth  day  of  May,  and  within 
the  last  eight  days  from  the  day  of  the  piesentment  of  the 
Petition  of  the  Plaintiffs  for  process  of  aaisie-gageriey  to  wit, 
on  the  fifteenth  of  May  eighteen  hundred  and  forty-nine,  the 
Defendant  had  removed  all  his  Household  Furniture,  Goods 
and  Effects  with  which  the  said  house  was  furnished,  and 
upon  which  the  Plaintifis  had  a  lien  and  privilege,  iJx>m  and 
out  of  the  said  house,  and  had  carried  and  placed  the  same 
in  that  certain  other  house  and  premises  of  the  said  Hemy 
Howard  Porter,  situate  in  the  said  City  of  Quebec,  St  Paul 
Street. 

The  Plaintiffs,  upon  these  premises,  prayed  that  a  writ  of 
saisie-gagerie  might  issue  to  seize  and  attach,  by  droit  de 
suite^  in  the  hands  of  the  Defendant,  Gilloran,  all  his 
Household  Furtiiture,  Goods  and  Effects  which  were  in  the 
said  house  so  leased  to  him  as  aforesaid,  and  which  had 
been  by  bim  removed  into  the  said  house  and  premises  of 
the  said  Henry  Howard  Porter  ;  and  that  by  the  Judgment  of 
the  Court  it  might  be  held  and  declared,  that  the  Household 
Goodd,  Chattels  and  Effects  of  the  said  Gilloran,  to  be  seized 
and  attached  under  the  writ  of  scdsie-gagcrie  to  issue  in  that 
cause,  were  subject  to  a  lien  and  privilege  in  favor  of  the 
Plaintiff,  for  all  the  rent  to  become  due,  under  and  by  virtue 
of  the  said  Lease,  thereupon  the  amsie^gagerie^  attachment, 
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of  the  said  Household  Furniture,  ftc,  should  be  dedaied 
good  and  valid,  and  the  Defendant  ordered  and  conunanded, 
within  such  delay  as  the  Court  might  appoint,  to  replace  and 
bring  back,  at  his  own  costs  and  charges,  to  the  house  leased 
to  hin:L  as  aforesaid^  the  said  Household  Furniture,  &c.,  and 
in  default  of  so  doing,  that  thé  Defendant  Gilloran  might  be 
thereto  contraint  par  corpSy  and  that  the  said  Household  Fur^ 
niture,  &c.,  should  be  sold  in  due  course  of  Law,  and  the 
proceeds  thereof  applied  to  the  payment  of  the  rent  already 
accrued  and  of  the  rent  to  cuscrue  thereafter,  to  wit:  sixty 
pounds  for  one  year's  rent  to  become  due  on  the  first  day  of 
May  then  next  (1850),  with  costs  against  the  said  Gilloran, 
and  against  the  said  Henry  Howard  Porter  in  the  event  of 
any  contestation  on  his  behalf. 

The  Defendant  Porter  made  default,  GjUoran  pleaded  by 
Perpetual  Exception,  that  at  the  time  of  the  passing  of  the 
Deed  of  Lease  in  the  Declaration  mentioned,  he  was  under 
the  impression  thai  the  house  and  premises  in  the  said  Decla^ 
raUon  mentioned  were  in  a  g^od  state  of  repair ^  and  were  in 
a  safe  state. 

That  immediately  after  having  entered  the  premises^  which 
he  did  about  the  third  of  May ^  he  had  diseovered  that  the  roof 
of  the  said  house  was  rotten^  the  rear  wail  rotten  and  falling 
out  in  many  places  J  and  that  both  the  chimnies  were  in  had 
ordeTy  and  in  fact  the  whole  in  so  ruinous  a  state  and  so  out  of 
repair  y  thai  the  premises  were  untenantablCy  and  considering  it 
would  be  unsafe  for  himself  and  his  family  to  live  and  reside 
in  the  said  house,  he  had  on  the  eighth  day  of  May  left  the 
said  premises. 

This  Plea  was  accompanied  by  a  Défense  au  fonds  en/ait^ 
find  a  general  answer  was  returned  to  both. 

The  Plaintiffs,  joined  issue  and  waving  all  formal  objeo^ 
tjions  proceeded  to  the  enquête;   the  Defendant  produced 
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three  witnesses,  by  whom  he  attempted  to  prove  that  th^ 
hoase  and  premises  leased  him  were  in  bad  order  and  unte<- 
nantable,  this  was  resisted  on  the  part  of  the  Plaintiffs  npom 
th?  principle  that  the  Defenda^t  took  the  premises  in  the 
state  they  thea  were,  declaring  he  knew  the  same,  and  that 
the  Plaintiffs  were  not  bound  to  make  any  repairs.  The 
Plaintiffs'  objection  was  maintained,  and  the  Defendant 
thereby  foreclosed  from  thp  right  of  adducing  aoy  fsvidencQ 
in  support  of  his  pçrpetual  exception. 

The  Plaintiffs  submitted  interrogatories  upon  Fcdta  et 
articles  to  the  Defendant,  to  establish  that  he  had  taken  pos* 
session  of  and  quitted  the  premises,  and  that  the  effects  seized 
had  been  carried  into  the  house,  and  from  thenoe  removed  to 
the  house  of  the  other  Defendant,  Porter. 

The  Defendant  having  made  default  to  answer  these  inte^ 
IPgatories,  th^y  were  takenpro  confessiez  emd  the  case  was  in 
that  state  submitted  to  the  Superior  Court,  which  Court  by  it^ 
judgment  rendered  on  the  25th  day  of  Octobef,  1849,  dis- 
missed the  action  of  the  Plaintiffs,  the  following  is  the  Judg- 
ment of  the  Superior  Court  ;r^ 

«'  The  Court,  *o.,  it  is  by  the  s^id  Court  adjudged  that 
the  present  action  of  the  Plaintiffs  be,  and  the  same  is  hereby, 
dismissed  with  costs." 

The  Plaiptiffs  appealed  from  this  judgment.  It  appeared 
at  the  argument  of  th^  cause  in  appeal,  that  the  grounds  upo^ 
which  the  Court  below  had  dismissed  the  action  of  the  Plain- 
tiffs, was  that  the  Plaintiffs  had  not  adopted  the  proper 
?emedy  in  exercising  their  rights,  and  that  thpy  were  not 
entitled  to  seize  the  effects  of  the  Defendant,  by  process  of 
scdsie-gagerie  par  droit  de  suite.  (1) 

(1)  Pothîer,  Proced.  Cit.  Cap.  2  Kcond  Appendice,  pp.  474,  475,  ed.  iSîo.  p.  5»5, 
ed,4n:_iTropIonff,  Priv.  ct;Hyp.  p.  239,  No.  161  :— 6  Carré,  par  Chauveatt 
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The  principal  queaticm  submittrà  to  the  Court  by  the 
ApjpoUasts,  was,  iberofoie,  as  to  tbeir  right  to  seijie  ûm  elfeots 
oi  tba  Defendant  GiUozan,  in  tba  manner  it  had  been  done. 

Sir  L.  H.  LaFontaine,  Baronnet,  Juge-en-Chef  :  Le  25 
Janvier,  1849,  bail  à  loyer  devant  notaires,  par  les  Appelants 
à  l'Intimé,  d'une  maison  en  pierre  à  trois  étages  dans  la  rue 
Champlain,  basse-ville  de  Québec,  pour  un  an  (ou  dix  ans  à 
Poption  de  l'Intimé),  à  raison  de  £60  par  an,  payable  tous  les 
trois  mois,  bail  commençant  le  1er.  Mai,  1849,  et  le  premier 
quartier  de  loyer  devenajat  pax  conséquent  payable  le  1er. 
Août  suivant. 

Stipulation  expresse  dans  le  bail,  que  non-seulement  l'In- 
timé jouirait  en  bon  père  de  famille,  et  serait  tenu  aux  répa* 
rations,  mais  que  même  les  Appelants  ne  seraient  pas  obligés 
de  tenir  les  lieux  cJ05  et  cotti;er^^,  ni  même  de  faire  les  grosses 
réparations.  De  plus,  dans  le  bail,  l'Intimé  déclare  avoir  vu 
les  lieux,  et  en  être  content  et  satisfait 

11  est  établi  en  fait,  de  Pav»a  même  de  l'Intimé  dans  ses 
exceptions,  qu'il  est  entré  dans  la  maison  avec  sa  famille,  et 
y  a  transporté  ses  meubles,  vers  le  3  Mai,  1849,  mais  que  le 
8  du  même  mois  il  a  quitté  les  lieux,  en  a  enlevé  ses  meubles- 
et  les  a  transportés  dans  une  autre  maison,  celle  du  nommé  H, 
H.  Porter. 

Le  15  du  même  mois,  saisie  de  ces  meubles  sur  l'Intimé,  à 
son  nouveau  domicile  dans  la  maison  de  Porter,  à  la  requête 
des  Appelants,  par  voie  de  saisie-gagerie  par  droit  de  suite,  et 
l'Intimé,  Gilloran,  est  assigné,  avec  Porter,  à  comparaître 
devant  le  tribunal  compétent  pour  voix  déclarer  la  dite  saisie 
bonne  et  valable,  &c.,  &c. 

L'Intimé,  Gilloran,  seul  défend  à  l'action,  soutenant  dans 
ses  exceptions,  que  la  maison  louée  n'était  pas  logeable,  et 
qu'elle  était  même  dans  un  état  à  menacer  mine  et  à  faixe 
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mindre  fton  éctonlement,  et  oe  même  à  Pépoqae  du  bail, 
mais  qû'ido¥Ér  il  n'avait  pu  s'apercevoir  de  cea  déiaute  tm  de 
ces  vices,  vq  que  citait  en  hiver  et  que  la  conr  et  le  tott 
étaient  couverts  de  neige  ;  qu'en  outre  il  n'avait  pu  obtenir 
possession  que  d'une  partie  de  la  maison,  la  partie  inférieuiB 
continuant  d'être  occupée  par  l'ancien  locataire  O'Donneli  ; 
que  pour  ces  raisons  il  était  justifiable  d^stvoir  quitté  les  lieux» 
et  d'en  avoir  enlevé  ses  effets. 

L'bUimé  a  complètement  failli  dans  la  preuve  des  fait^ 
qu'il  avait  ainsi  qpéeialement  articulés  dans  ses  exceptions* 

n  en  fait  l'aveu  lui-même  dans  son  Factum  imprimé,  et 
reconnaît  que  le  sort  de  la  cause  dépend  entièrement  de  la 
preuve  des  Appelants, 

Le  bail  authentique  constate  les  conventions  des  parties  ; 
pub  il  résulte  des  aveux  contenus  dans  les  exceptions  de 
l'Intimé,  Gilloran,  des  Faits  et  Articles  qui  lui  ont  été  soumis» 
et  qui,  à  son  défaut  d'y  répondre,  cmt  été  tenus  pour  confesses 
et  avérés, — des  dépositions  des  témoins  qu'il  a  lui-même  teiî 
entendre,  que  l'Intimé  était,  en  vertu  du  dit  bail,  entré  en 
possession  de  la  dite  maison  dès  le  S  Mai,  1849,  qu'il  y  avait 
en  même  temps  transporté  ses  meubles,  et  qu'il  n'avait  quitté 
les  lieux  et  enlevé  les  susdits  meubles  que  le  huit  du  même 
mois.  C'en  est  bien  assez  ce  semble,  pour  démontrer  que 
jusque  là  la  preuve  des  Aj^lants  était  complète  à  l'appui 
de  l'existence  du  gage  qu'ils  prétendent  avoir  acquis  sur  les 
meubles  en  question. 

Tl  ne  Teste  plus  qu'à  examiner  si  les  meubles  qui  aot  été 
seiri^gagéè  par  droit  de  sutte^  dans  la  maiscm  dm  Portery 
comme  appartenant  à  l'Intimé,  sont  les  mêmes  mevdiks,  ou 
font  partie  des  mêmes  meubles  qui  avaient  été  tran^x>rtév 
par  lui  dans  la  maison  louée  des  Appeiants,  et  qu'il  en  avait 
enlevés  le  8  ISai,  1849,  et  et£^  si  cette  Kdne-gagerié  a  été 
pratiquée  en  temps  utite  pour  être  vaktbk.    Quant  à  ee  der- 
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)tfler  fait,  il  est  clairement  établi.  La  saisie  ayant  eu  lien  U 
quinze  Mai,  elle  a  été  faite  dans  le  délai  de  huit  jouit 
accordé  au  locateur  ou  propriétaire  pour  exercer  la  saisie  par 
droit  de  suite«  L'autre  point  nous  paraît  également  bien 
prouvé  dans  PaflSrmative.  Dabord,  le  procès-verbal  de  saisie 
est  signé  par  l'Intimé  lui-même  ;  puis  le  quatrième  interro- 
gatoire sur  Faits  et  Articles  étant  tenu  pour  confessé  et  avéré» 
c'est  comme  si  l'Intimé  avait  lui-même  répondu  devant  le 
tribunal  :  "  J'ai  examiné  le  procès-verbal  ou  liste  dos  effets 
^^  saisis  en  cette  causé,  et  je  déclaré  que  les  dits  effets  avaient 
*^  été  trattsportés  dans  les  lieux  en  «question,  (maison  des 
"  Appelants)  dans  le  temps  que  j'y  suis  entré  moi-même,  et 
'*  qu'ils  en  ont  été  enlevés  lorsque  j'ai  quitté  les  dits  lieux,  et 
**  puis  portés  chea  le  dit  Henry  Howard  Porter,  le  Défendetti*, 
^^  où  Us  ont  été  saisis.^ 

La  prouve  des  Appelants  nous  parait  complète  sur  tous  les 
points.  Cependant  le  jugement  de  la  Cour  Inférieure  du  S5 
Octobre,  1849,  est  que  la  présente  action  soit  '^  et  elle  est  par 
le  présent  déboutée  avec  dépens* 

Comme  ce  jugement  n'énonce  pas  les  motifs  qui  peuvent 
avoir  porté  les  juges  de  première  instance  à  le  rendre,  nous 
devons  exprimer  le  regret  d'avoir  été  ainsi  privé  d'un  secourt 
qui  ne  pouvait  manquer  de  nous  être  utile  dans  l'examen  de 
la  cause. 

Sauf  la  ôonclusion  en  contrainte  par  cdrps,  nous  sommes 
d'opinion  que  les  Appelants  ont  bien  dirigé  leur  demande,  et 
qu'en  procédant  par  voie  de  saisie-gagerie  dans  les  circon* 
stances  où  ils  se  soiit  trouvés^  ils  ont  fait  ce  que  l'ancien 
droit  finançais,  qui  est  le  nôtre^  et  la  jurisprudence  du  pays 
leur  permettaient  de  faire.  Du  moment  que  les  meubles  en 
question  furent  transportés  dans  leur  maison,  ils  ont  servi  à 
la  garnir;  et  dès  ce  moment  le  gage  ou  privilège  du  locateur 
était  acquis  aux  Appelants  sur  ces  meubles.    Ils  pouvaient 


367 

'^»  faire  saisif-arfiier  par  voie  de  simple  saigte-gagerié^  on  dd 
Baisie-gtigerie  en  mains  tierces  par  droit  de  suite.  (1)  *^  Cette 
voie  de  gagerie  est  une  simple  saisie-arrêt,  dit  Pothier.  (2) 
C'est  toujours  par  cette  voie  de  saisie-gagerie  que  le  locateur^ 
dans  ce  pays,  a  procédé  pour  la  conservation  de  son  gage. 
Ce  droit  du  locateur  a  toujours  été  regardé  comme  très  favo- 
rable, même  par  plusieurs  actes  de  notre  législature  locale. 
L'ordonnance  provinciale  de  1787  (S)  prescrivant  certaines 
formes  dé  procédure,  déclare  expreissément  (section  9)  ne  pas 
préjudicier  aux  droits  des  propriétaires  de  biens-fonds,  dans 
le  cours  ordinaire  de  la  loi,  pour  le  recouvrement  de  rentes, 
suivant  aucune  ancienne  forme  de  procédure^  en  conséquence 
de  toutes  loix,  usages  et  coutumes  quelconques." 

Le  statut  de  l^S,  (4)  relatif  aux  ^'  locateurs  et  locataires," 
tout  en  prescrivant  pour  l'avenir  un  nouveau  mode  de  procé- 
der dan»  certain  cas,  déclare  (section  7)  que  même  dans 
^^  aucun  de  ces  cas"  cela  ^^  n'empêchera  aucun  propriétaire 
^^  ou  locateur  de  recourir  à  la  voie  de  saisie-gagerie,  ou  à  toute 
"  autre  que  la  loi  permet  maintenant." 

Par  la  2de^  section  de  l'ordonnance  du  conseil  spécial  de 
1839  (5)  une  plus  grande  extension  est  donnée  à  l'art.  161 
de  la  Coût,  de  Paris. 

Enfin  le  statut  récent  de  1853,  ch.  IBOO,  qui,  sous  ce 
rapport,  n'est  paar  introductif  d'un  nouveau  droit,  reconnaît 
la  préexistence  Am  droit  de  suite  en  matière  de  saisie-gagerie, 
en  décrétant  (section  9)  que  ce  droit  de  suite  peut  être  exercé 
"  an  moyen  d'un  writ  de  saisie-arrêt  simple,  ou  saisie-arrêt 
**  en  mains  tierces  avant  le  jugement,  conformément  à  la  loi, 
"  contre  les  effets  d'un  locataire  pour  le  montant  entier  dû 

(1)  Coot,  de  Paris,  Arts.  161  et  171. 
(3)  Pothier  da  Louage,  No.  276. 
(3)  27,  Geo.  3,  ch,  4. 
<4)  3  Goil.  4.ch.  I. 
<5)  2  Vict.,  ch.  47. 
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^  ou  à  écbeoir  en  verta  de  tout  bail  par  écrit,  oa  contentiez 
"  verbale." 

Le  fait  que  lors  de  là  saîsîe-gagerie  il  n*y  avait  pas  eneoro 
vu  seul  quartier  de  loyer  d'échn,  ne  peut  pas  militer  contie 
kt  validité  de  cette  saisie.  Autrement  le  gage  du  locatentf 
quoique  bien  et  Kiaemeiit  acquis,  deviendrait  en  pareil  cas 
tout  à  fait  ilhisoire,  s'il  fallait  attendre  Péehéanee  d'un  terme 
de  loyer  pour  pouvoir  pratiquer  cette  saisie*  En  eflet,  la  loi 
n'accordant  au  propriétaire  pour  faire  cet  acte  conservatoire 
de  son  gage,  que  huit  jours  à  compter  de  l'enlèvement  des 
meubles  de  sa  maison,  il  s'ensuivrait  qu'il  semit  toujours  au 
pouvoir  du  locataire  d'anéantir  ce  gage  en  quittant  les  lieux 
neuf  ou  dix  jours  seulement  avant  l'échéance  d'un  terme  de 
loyer. 

"  A  Paris,  où  les  termes  sont  de  trois  mois,  dit  Troplong, 
•*  fl  paraît  d'après  le  Répertoire  de  Jurisprudence,  qu'on 
^  exigeait  que  le  mobilier  répondit  du  loyer  d'un  an,  c'est*ér 
^  dire  des  loyers  de  ■quatre  termes."  (1) 

^'  A  Paris,  pour  que  les  meubles  soient  censés  suffisants,  il 
"  faut  qu'en  les  vendant  par  autorité  de  justice,  on  puisse  en 
^^  tirer  au  moins  le  montant  d'une  année  de  loyer,  non  com- 
"  pris  les  frais  de  vente.  (2) 

^^  Dans  le  cas  ordinaire  d'une  saisie  faite  par  un  créan- 
^^  cief  on  juge  que  le  iN*opriétaire  est  préféré  jusqu'à  la  fin 
"  de  eon  bail,  parce  que  les  meubles  y  sont  par  privilège 
^^  hypothéqués,  et  quoique  les  termes  ne  soient  pas  échus.  (3) 

Le  Code  Civil  de  la  France,  met  au  rang  des  créances 
privilégiées  sur  les  meubles  "  les  loyers  échus  et  à  écheoir  si 
les  baux  sont  authentiques,  ou  si,  étant  sous  signature  privée, 
ils  ont  une  date  certaine."  (4) 

(1)  2  Troplong,  Loaage,  No  &3I. 

(2)  Répert.  de  Jurisp.  vbo.  Bail,  pi  20 

(3)  Fmière,  G.  C.  car  l'Art.  161,  p.  1061,  noie  No.  34. 

(4)  Codt  CWU,  Art.  2108. 
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Enfin  comme  confirmatif  d'un  droit  préexistant,  Pon  peut 
encore  invoquer  notre  Statut  Provincial  de  1863,  déjà  cité, 
qui  reconnaît  au  locateur  le  droit  de  saisir  pour  les  loyers 
échus  ou  à  écheoir,  même  en  vertu  d'un  bail  verbal. 

La  Cour  se  trouve  donc  dans  Ja  nécessité  d'infirmer  le 
jugement  de  la  Cour  de  première  instance,  et  d'accorder  aux 
Appelants  les  conclusions  de  leur  demande,  à  l'exception, 
néanmoins  de  celles  pour  le  replacement  des  meubles  en 
question  dans  la  maison  des  Appelants,  et  pour  contrainte 
par  corps  à  défaut  par  l'Intimé  de  ce  faire. 

The  Judgment  of  the  Court  of  Appeals  is  as  follows  i 

La  Cour,  &c.  Considérant  que  le  dit  Dominick  Gilloratt, 
en  vertu  du  bail  authentique  du  vingt-cinq  Janvier,  mil  huit 
cent  quarante-neuf,  mentionné  dans  la  déclaration  en  cette 
cause,  est,  dès  le  trois  Mai  de  la  même  année,  entré  en  pos- 
session de  la  maison  par  lui  prise  à  loyer  des  Appelants  par 
le  susdit  bail,  et  désigné  comme  suit  :  "  That  two  stories 
stone  built  dwelling  house  situate  and  being  in  Champlain 
Street,  in  the  Lower  Town  of  the  said  City  of  Quebec, 
bounded  on  one  side  by  Cape  Diamond,  on  the  other  side 
to  the  south  by  Champlain  Street,  towards  the  northneast  by 
one  Fraser,  and  on  the  south-west  by  the  representatives  of 
one  Douglass"  ;  considérant  que  le  dit  Domlûick  Gilloraû  y 
a  en  même  temps  transporté  ses  meubles,  qui  dès  lors  ser* 
virent  à  garnir  la  dite  maison,  mais  que  le  huit  du  dit  mois 
de  Mai  mil  huit  cent  quarante-neuf,  il  a  quitté  les  lieux,  sans 
cause  raisonnable,  et  en  a  enlevé  les  susdits,  meubles,  sur 
lesquels  les  Appelants  avaient  légalement  acquis  un  droit  de 
gage  ;  que  par  conséquent,  les  dits  Appelants  étaient  bten 
fondés  à  faire  saisir-gager  les  susdits  meubles,  par  droit  de 
suite  en  le^  manière  ordinaire  ;  que  les  meubles  saisi^-gagés 
en  cette  cause  en  la  possession  du  dit  Dominick  Gilloran,  à 
son  nouveau  domicile,  dans  la  maison  du  dit  Henry  Howard 
24 
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Porter,  sont  des  meubles  que  le  dit  Gilloran  avait  transporté 
dans  la  dite  maison  des  Appelants,  et  en  avait  enlevé  en  Mai 
rail  huit  cent  quarante-neuf  comme  susdit  ;  que  ladite  saisie- 
gagerle  des  dits  meubles  a  été  pratiquée  en  temps  utile  ;  que 
le  dit  Gilloran  a  compélement  failli  dans  la  preuve  des  faits 
par  lui  spécialement  articulés  dans  ses  exception»  comme 
moyens  justificatifs  de  son  abandon  des  lieux,  et  de  l'enlève- 
ment de  ses  meubles  ;  considérant  etifin,  que  la  Cour  de 
premier  instance,  savoir  la  ci-devant  Cour  du  Banc  de  la 
Reine,  pour  le  District  de  Québec,  en  déboutant  l'action  des^ 
Appelants  par  son  jugement  du  vingt-cinq  Octobre.mil  huit 
cent  quarante-neuf,  a  mal  jugé,  met  au  néant  et  infirme  le 
susdit  jugement  dont  est  appel,  quant  au  dit  Dominick  Gil- 
loran, l'Intimé  ;  et  adjugeant  sur  la  demande  des  Appelants 
contre  le  dit  Dominick  Gilloran,  ainsi  qu'aurait  dû  le  faire  la 
dite  Cour  du  Banc  de  la  Reine  pour  le  District  de  Québec, 
celte  cour  déclare  la  saisie-gagerie  par  droit  de  suite  émanée- 
*en  cette  cause,  et  pratiquée  sur  les  meubles  du  dit  Dominick 
Gilloran,  bonne  et  valable  et  la  maintient  ;  déclare,  en  consé* 
quence,  les  meubles  ainsi  saisis-gages,  et  décrits  au  piocè» 
verbal  rapporté  en  cette  cause  par  le  shérif,  afiectés  au  droit 
de  gage  et  privilège  en  faveur  des  dits  Appelants  pour  le  paie- 
ment de  tout  le  loyer  qui  a  pu  devenir  exigible  en  vertu  du 
susdit  bail,  et  ordonne  que  les  dits  meubles  soient  vendu» 
suivant  les  formalités  requises,  pour,  sur  les  deniers  en  pro- 
venant être  les  dits  Appelants  payés  du  dit  loyer  ainsi  dû  et 
exigible,  savoir  de  la  somme  de  soixante  livres  cours  actuel, 
montant  d'une  année  du  loyer. sus({it,  depuis  le  premier  Mai 
mil  huit  cent  quarante-neuf,  au  premier  Mai  mil  huit  cent 
cinquante,  et  les  dépens  encourus,  tant  en  la  Cour  de  premièie 
instance,  que  dans  cette  Cour,  auxquels  la  Cour  condamne 
le  dit  Dominick  Gilloran.     Et  la  Cour  rejette  lés  autres  c^on- 
chiNons  des  Appelants,  tendant  au  remplacement  des  dit» 
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kneubles  enlevés^  et  à  la  contrainte  par  corps  à  défaut  de  oê 
faire* 

Lelivtrk  et  Angers,  pour  les  Appelants. 

Andrews  et  Campbsll,  pour  l'Intimée. 

^^^SS^^piTv^^^^*  i    DISTRICT  DE  QUEBEC. 
Présents  :^^SirL.  H.  Lafontaine,  Baronnet,  Juge-en-Chef, 
pANEt  et  Atlwin,  Juges. 

C  Bouchard, i . . . .  {Défendeur j)  Appelant^ 

No.  2083.  ]  V3. 

(  Binais, (Demandeur)  Intimé* 


Joffé  : — lo.  (Parla  Cour  Supérieure^) 
ClneTe  Tendeor  d'un  immeublei  ou  bail- 
leur de  fonds,  dont  le  titre  est  8ubeé<|uont 
&  rOrdonnaoce  des  bureaux  d'engistre- 
ment,  4  Vie  ch.  30,  peut  réclamer  au 
préjudice  d'un  Acquéreur  subséquent, 
qui  aurait  enregistré  avant  lui. 

2o.  (Par  la  Cour  d^JSppel,)  Qu'il  n'y  a 
plus  lieu  d'entrer  de  nouveau  dans  l'exa- 
men de  la  question  de  savoir,  si  le  bail- 
leur de  funds,  subséquent  à  la  mise  en 
t>pération  de  l'Ordonnance  d'Ënre^itre- 
ment,  était  tenu,  avant  le  Statut  ib  V.  c. 
S06,  relatif  à  cet  objet,  d'enregistrer  son 
titre  pour  conserver  son  privilège,  cette 

Suestion  ayant  été,  à  diverses  reprises, 
écidée  dans  la  négative,  et  devant  être 
legardés  comme  cho«e  jugée. 

3o.  (Par  les  deux  Coursj)  Gtu'un 
bailleur  de  fonds,  qui  aurait  préalable- 
ment poursuivi  son  débiteur  princi- 
pal, et  fait  vendre  sur  lui  un  immeubl<f 
qu'il  aurait  échanj^é  pour  celui  grevé  du 
privilège  du  bailleur  de  fonds,  ne  doit  pas 
être  présumé  en  loi  avoir  ratifié  l'é- 
change, et  avoir  consenti  à  la  substitu- 
tion d'un  immeuble  à  l'autre,  ni  avoir 
renoncé  à  son  privilège  sur  l'immeuble 
par  lui  vendu. 


Held  :-^lot  (Èy  the  Superior  Court,} 
That  the  vendor  of  real  estate,  or  baWetar 
de  finds,  whose  deed  ia  subsequent  to 
the  coming  into  force  of  tkn  Kegistry 
Ordinance,  4  V.  c.  30,  can  claim  to  the 
prejudice  of  a  subsequent  purchase/, 
whose  title  has  been  duly  registered, 
before  fais/ 

So.  (By  the  Court  of  Appeals,)  That  it 
is  not  now  an  open  question,  whether 
a  baiUeur  de  finds,  whose  deed  is  «ubs»* 
quent  to  the  coming  into  force  of  the 
Registry  Ordinance,  was  bound,  before 
the  passing  of  the  16th  V.  c.  206,  relating 
thereto,  to  enregister  his  title  to  preserve 
his  privilege,  thu  question  having  been 
in  several  mstanees,  decided  in  the  negap 
live  and  having  now  the  character  of 
res  judicata. 

3o.  (By  both  Courts,)  That  a  baOUur 
de  finds,  who  has  previously  brought  an 
action  against  bis  ijersonal  debtor,  and 
caused  the  sale  of  an  immoveable  acquired 
by  such  debtor  in  exchange  for  the  one 
subject  to  the  privilege  of  the  baHleur  de 
finds,  is  not  in  law  to  be  considered  bm 
having  ratified  the  exchange,  no/  as 
having  consented  to  the  substitution 
of  one  immovealile  property  to  the  othei* 
nor  as  having  renounced  or  abandoned 
his  privilege  upon  the  property  by  hint 
sold. 

Jugement  rendu  en  la  Cour  Supérieure,  le  28  Juin,  1862,  ei 
en  Appel  le  80  Septembre,  1854. 

L'action  était  intentée  en  déclaration  d'hypothèque,  do 

la  part    de  Godfroi   Biais,    Demandeur  et  Intimé,  contre 
24» 
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Jules  Bouchard,  Défendeur  et  Appelant,  comme  dételt* 
teur  d'un  immeuble,  que  lui,  Biais,  alléguait  avoir  Tendu 
à  Narcisse  Larue,  par  acte  notarié,  en  date  du  28- Décembre^ 
1843, — et  ce  pour  le  recouvrement  du  prix  de  la  dite  vente, 
se  montant  à  £109.  Le  Demandeur  alléguait  avoir  fait  enre- 
gistrer son  acte  de  vente  le  16  Janvier,  1845. 

Il  concluait  à  ce  qu'il  fut  déclaré  qu'il  avait  sur  le  dit 
immeuble  un  privilège  de  bailleur  de  fonds  pour  le  montant 
de  son  prix  de  vente. 

A  cette  action  le  Défendeur  opposa  deux  moyens  de 
défense. 

^  lo.  Il  plaida  que  l'immeuble  en  question,  vendu  par  le 
Demandeur  à  Narcisse  Larue,  le  28  Décembre,  1843,  avait 
-passé  à  Vîldebon  Larue,  suivant  acte  d'échange,  du  80  Dé- 
cembre, 1843,  enregistré  le  2  Janvier,  1844';  et  deVildebon 
Larae  à  Jean  Hamel,  pa/acte  de  vente  du  17  Mars,  1848  ; 
et  du  dit  Jean  Hamel,  à  lui  dit  Défendeur  par  acte  de  vente 
du  22  Décembre,  1849  ;  et  que  l'acte  d'échange  du  dit  Vilde- 
bon  Larue,  ayant  été  enregistré  le  2  Jeoivier,  1844,  tandis 
que  l'acte  de  vente  du- Demandeur  n'avait  été  enregistré  que 
subséquemment,  savoir,  le  16  Janvier,  1845,  le  Demandeur 
avait  perdu  son  privilège  de  bailleur  de  fonds,  à  l'encontre  da 
dit  Vildebon  Larue,  et  de  ses  représentants,  parmi  lesquels 
était  le  Défendeur. 

En  d'autres  termes,  le  Défendeur  invoquait  un  moyen 
déjà  jugé  dans  la  négative  en  diverses  occasions,  et  notam- 
ment dans  la  cause  de  Shaw  vs.  Lefurgy,  (1)  où  il  a  été 
jugé  :  "Que  le  vendeur  d'un  immeuble,  ou  bailleur  de  fonds^ 
dont  le  titre  est  subséquent  à  l'ordonnance  des  bureaux 
d'enregistrement,  4  V.  c.  30,  peut  réclamer  au  préjudice  d'un 
créancier  hypothécaire  ou  acquéreur  subséquent,  qui  aurait 
enregistré  avant  lui." 

(1)  1,  L.  C,  Rep.,  p.  5. 
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2o.  Il  opposa  en  outre  à  cette  action  que  le  Demandeur 
avait  précédemment  poursuivi  le  dit  Narcisse  Larue,  pour  la 
même  somme,  et  fait  saisir  et  vendre,  entre  ses  mains,  l'im- 
meuble que*Ie  dit  Vildebon  Larue  lui  avait  donné  en  contre- 
échange  pour  celui  vendu  par  le  dit  Demandeur,  et  que  par 
Peffet  de  cette  procédure,  et  du  décret  qu'il  avait  fait  faire,  il 
devait  être  considéré  et  présumé  en  loi  avoir  ratifié  l'échange 
entre  ViJdebon  Larue  et  Narcisse  Larue,  et  avoir  consenti  à  la 
subrogation  ou  substitution  d'un  immeuble  à  l'autre,  et 
renoncé  à  son  privilège  sur  l'immeuble  par  lui  vendu,  d'au- 
tant plus,  qu'il  avait  reçu  à  compte  de  sa  créance  une  certaine 
somme,  £6  1  10,  sur  le  produit  de  la  vente  par  décret  en 
question.  La  Cour  Supérieure  rejeta  ces  deux  moyens  de 
défense. 

Merbdith,  Justice  :  In  addition  ^o  the  objections  founded 
upon  the  non  registration  of  the  Plaintiff 's  claim  as  bailleur  de 
fondSj  respecting  which  my  views  have  already  been 
fully  stated  in  other  cases,  (1)  It  was  contended  by  the 
Defendant  that  as  the  Plaintiff  had  caused  the  land 
which  Narcisse  Larue  had  acquired  from  Vildebon  Larue 
to  be  sold  by  Sheriff's  sale,  for  the  satisfaction  of  the  debt 
claimed  by  the  present  action,  that  he  could  not  now  cause 
the  property  which  Vildebon  Larue  had  acquired  from  Narcisse 
Larue  (and  which  the  latter  had  acquired  from  the  Plaintiff,) 
to  be  sold  for  the  same  debt,  the  Sheriff's  sale  at  the  suit  of 
the  Plaintiff,  being,  (it  was  contended)  in  effect,  a  ratification 
of  the  exchange  ;  and  it  being,  it  was  further  contended, 
impossible  for  the  Plaintiff  to  exercise  his  recourse  against 
both  the  properties  which  formed  the  subject  of  the  exchange* 

In    support    of  this  view  a  number  of  authorities  were 
cited  :  (2) 

(1)  1  L.  C,  Rep.,  p.  5. 

(2)  Duvergter,  Ëchange,  Nos.  418,  419  :~DaIloz  vbo    Echtnge,  No.  42  :— 30 
DurantoD,  X*^.  221  :— 2  Grenier,  Hyp.  pp.  433,  431. 
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It  will  I  think  be  found  that  all  the  oited  authorities  have 
leference  to  the  case  of  an  ordinary  hypothecary  creditor, 
whose  debtor  disposes,  by  way  of  exchange,  of  real  estate  sub- 
ject to  the  creditor's  mortgage,  • 

In  that  case,  (supposing  the  properties  exchanged  to  be  of 
equal  value)  as  the  creditor  w^ould  rank  upon  the  proceeds  of 
the  sale  of  the  property  acquired  by  his  debtor,  exactly  in  the 
same  way  in  all  respects,  as  he  would  have  ranked  upon  the 
property  alienated  by  that  debtor,  the  creditor  could  not 
suffer  any  loss  by  the  transaction  ;  whereas  if  the  creditor 
were  allowed  to  rank  under  his  general  hypothec  upon  both 
properties,  it  might  very  reasonably  be  objected,  that  his 
security  would  by  this  means  be  doubled,  to' the  prejudice  of 
third  parties,  and  without  any  fault  being  attributable  to  them. 

But  in  th^  present  case,  although  the  Plaintiff  has  sought, 
as  he  might  justly  do,- to  enforce  his  claim  against  all  the  pro- 
perty of  Narcisse  Larue,  his  privilege,  under  the  law  as  it 
Stood  in  1843  and  as  it  now  stands,  is  strictly  confined  to 
the  real  estate  which  he  himself  sold.  It  is  true  th^t  the 
Plaintifl*  has  brought  the  property  acquired  by  Narcisse 
{jarue  frpm  Vildebpn  Larue  to  a  judicial  sale,  but  as  regard^ 
the  proceeds  of  that  sale,  he  was  not  in  a  better  position  than 
any  mere  çhirographary  precjitor. 

Grenier,  at  page  437,  makes  the  distinction  between  a 
creditor  having  a  general  mortgage  and  a  creditor  having  a 
special  mortgage,  in  these  words  :  "  Mais  tout  ce  qui  vient 
"  d'être  dit  est  étranger  au  cas  de  l'échange  d'un  immeublç 
"  qui  serait  soumis  à  une  hypothèque  spéciale.  Alors  Phy- 
^^  ppthèque  reste  uniquement,  sur  l'immeuble  sur  lequel  elle 
^'  a  été  constituée.  La  spécialité  s'oppose  à  une  idée  d*ex- 
-^*  tension  de  l'hypothèque  sur  tout  autre  immeuble,  comme  à 
**  une  idée  de  subrogation  d'un  immeuble  en  remplaoer^ent 
"  d*nn  autre," 
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In  shoity  a  creditor  may  reasonably  be  presumed  to  ratify 
a  transaction,  which  has  the  effect  of  giving  hira  an  exact 
equivalent,  for  what  he  loses  by  that  transaction  ;  but  he 
cannot  be  presumed  tacitly  to  ratify  a  transaction,  which 
would  make  his  debt,  for  which  he  bad  security  of  the  high- 
est order,  no  better  than  a  mere  chirographary  claim. 

Even  if  the  Plainliffhad  been  a  mere  hypothecary  creditor 
I  would  doubt  the  sufficiency  of  the  Defendant's  plea  ;  after 
alleging  the  Sheriff's  sale  at  the  suit  of  the  Plaintiff,  the  plea 
cjontinues  thus  :  "  et  dsms  la  dite  cause  le  produit  provenait 
^'  de  la  vente  judiciaire  du  dit  immeuble  a  été  distribué  sui- 
"  vant  la  loi,  entre  les  créanciers  y.  ayant  droite  le  tout  à  Pins- 
"  tance,  poursuite  et  demande  du  dit  Demandeur."  Now  all 
this  may  be  true,  and  yet  the  whole  of  the  proceeds  of  th« 
sale  under  consideration  may  have  been  applied  to  the 
payment  of  the  debts  of  Vildebon  Larue. 

I  will  merely"  add  that  although  the  case  may  be  one  of 
hardship  for  the  Defendant,  yet  he  has  himself  to  blame,  for 
he  might  have  protected  his  interests  by  an  opposition,  upon 
the  occasion  of  the  seizure  of  the  property  which  Vildebon 
Larue  trafisferred  to  N. .  Larue.  Whereas,  were  the  present 
aetion  to  be  dismissed,  the  Plaintiff  would  be  exposed  to  lose 
his  claim,  without,  as  far  as  I  can  see,  any  negligence  or 
other  fault  on  his  part. 

Le  jugement  de  la  Cour  Supérieure  rendu  par  Bovek, 
Juge-en-Chef  et  Merbdith,  Juge,  est  motivé  comme  suit  : 

"  The  Court  ^c. .......  •  Seeing  that  it  is  established  by 

*^  the  evidence  adduced  in  this  cause,  that  by  a  certain  deed 
''  of  sale,  made  and  executed  before  F.  X.  Larue  and  his 
"  colleague,  notaries  public,  bearing  date  the  28th  day  of 
"  December,  1843,  the  Plaintiff  sold  to  one  Narcisse  Lame, 
*'  a  certain  lot  of  land  described  in  the  Plaintiff's  declaration, 
*'  for  and  in  consideration  of  the  sum  of  £109  currency,  pay- 
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^^  able  at  the  periods  mentioned  in  the  said  deed  of  sale,  and 
'  "  with  interest  from  the  date  thereof,  which  capital  sum  is 
**  still  due  to  the  Plaintiff,  with  interest  Irora  the  28th  day  of 
"  November,  1844,  and  also  that  the  said  Narcisse  Larue, 
*'  afterwards,  to  wit  :  on  the  30th  day  of  the  said  month  of 
*'  December,  1843,  by  deed  of  exchange  executed  before* 
*'  Pouliot  and  colleague,  notaries  public,  bearing  date  the 
*^  day  and  year  last  aforesaid,  ceded  and  transferred  the 
"  above  described  real  estate  to  one  Vildebon  Larue,  in 
*'  exchange  for  certain  other  real  estate,  and  that  the  said 
**  Vildebon  Larue,  afterwards,  by  deed  of  sale,  executed 
J*  before  Mtre.  Guay  and  colleague,  notaries  public,  on  the 
^^  17th  day  of  March,  1848,  sold  the  said  real  estate  herein- 
**  above  described  to  Jean  Hamel  and  Flavie  Lavergn^  his 
**  wife,  and  that  the  said  Jean  Hamel  and  Flavie  Lavergne, 
"  afterwards,  by  deed  of  sale,  executed  on  the  22nd  day  of 
"  December,  1849,  sold  and  transferred  the  said  lot  of  land, 
"  herein  above  described,  to  the  Defendant,  who,  at  the  time  of 
"  the  institution  of  the  present  action  was  in  possession 
"  thereof,  as  proprietor  ;  and  considering  that  the  Plaintiff's 
**  claim  against  the  Defendant,  as  proprietor  and  possessor  of 
^^  the  said  last  mentioned  lot  of  land,  for  the  payment  of  the 
"  said  sum  of  £109,  with  interest  from  the  28th  day  of 
♦*  November,  1844,  have  not  been  defeated  or  impaired  by 
"  reason  of  the  Registration  of  the  said  Deed  of  Exchange, 
♦'  bearing  date  the  30th  day  of  December,  1843,  between  ibe 
"  said  Narcisse  Larue  and  Vildebon  Larue,  before  the  regis^ 
"  tration  of  the  said  Deed  of  Sale,  bearing  date  the  28th  day 
^*  of  December,  1843,  from  the  said  Plaintiff  to  the  said  Nar. 
**  cisse  Larue,  or  by  reason  of  the  Plaintiff  having  caused  the 
^*  real  estate  which  the  said  Narcisse  Larue  so  acquired  in 
"  exchange  from  the  said  Vildebon  Larue,  to  be  sold  by  a 
"judicial  sale  in  the  manner  proved  in  this  cause,  or  by 
"  reason  of  any  matter  or  thing  alleged  or  proved  in  this 
"  cause.    It  is  in  consequence  considered  and  adjudged  that 
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^^  the  Defendant  do,  within  one  month  from  the  service  upon 
'^  him  of  an  office  copy  of  the  present  judgment,  abandon, 
**  yield  and  deliver  up,  délaisse  en  justice^  the  said  immo- 
"  veable  property  to  be  sold  in  due  course  of  law  upon  the 
*'  curator  to  be  appointed  to  the  said  délaissement  y  and  the 
^'  proceeds  thereof  paid  over  to  the  said  Plaintiff  in  satisfac. 
"  tion  of  the  whole  or  of  part  of  the  said  principal  sum  of 
«  £109,  with  interest  from  the  28th  day  of  November,  1844, 
*'  and  costs, — unless  the  said  Defendant  prefer  to  and  do  pay 
"  to  the  said  Plaintiff  the  said  sum  in  principal,  interest  and 
*'  costs  aforesaid." 

Cette  cause  ayant  été  portée  en  appel,  le  jugement  y  a 
été  confirmé,  comme  suit  : 

La  Cour Considérant  qu'il  n'y  a  pas  lieu,  dans  l'es- 
pèce, d'entrer  de  nouveau  dans  l'examen  de  la  question  de 
savoir,  si  le  bailleur  de  fonds,  subséquent  à  la  mise  en  opé- 
ration de  l'ordonnance  d'enregistrement,  était  tenu,  avant  le 
Statut  de  1863,  relatif  à  cet  objet,  d'enregistrer  son  titre  pour 
conserver  son  privilège,  cette  question  ayant  été,  à  diverses 
reprises,  décidée  dans  la  négative,  et  cette  décision,  devant, 
dans  les  circonstanccB,  être  regardée  comme  chose  jugée  ; 
que  par  conséquent  le  moyen  d'exception  de  l'Appelant, 
fondé  sur  le  défaut  d'enregistrement,  à  temps,  de  l'acte  de 
vente  de  l'Intimé  à  Narcisse  Lame,  ne  peut  être  maintenu  ; 
Considérant  que,  ni  par  le  décret  que  l'Intimé,  avant  de 
poursuivre  l'Appelant  en  déclaration  d'hypothèque  a  pu  faire, 
sur  jugement  par  lui  obtenu  contre  Narcisse  Larue,  d'un 
immeuble  que  ce  dernier,  par  acte  d'échange  du  30  Décembre 
1843,  avait  acquis  de  Vildebon  Larue,  en  contre-échange  de 
celui  dont  il  s'agit,  dans  la  présente  instance,  comme  étant 
celui  possédé  par  l'Appelant,  ni  par  la  collocation  de  l'Inti- 
mé, ou  sa  perception  de  la  somme  de  £6  1  10,  sur  les 
deniers  provenant  de  ce  décret,  l'Intimé  ne  peut  être  en  loi 
présumé,  comme  le  prétend  l'Api)elant,  avoir  ratifié  le  susdit 
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échange,  consenti  à  la  subrogation  ou  substitution  d'un 
immeuble  à  l'autre,  et  renoncé  à  son  privilège  sur  l'immeuble 
par  lui  vendu  ; — Considérant,  quant  à  la  somme  de  £6  1  10, 
reçue  par  l'Intimé  comme  susdit,  que  la  Cour  de  première 
instance  paraît  en  avoir  tenu  compté,  a  confirmé  et  confirme 
le  jugement  de  la  Cour  Supérieure  du  28  Juin,  1852,  avec 
dépens. 

Gauthier  et  Lkmieu^,  pour  Je  Défendeur,  Appelant. 

Chabot  et  DE<<AORAy|[,  pour  le  Dem£Uideur,  Intimé» 


SUPERIOR  COURT.— QUEBEC. 
Before  Duval,  Meredith  and  Caron,  Justices. 

QuiNN, Plainliff. 


No.  1562. 


vs. 


Atcheson, « Defendant. 


Hctd  : — 1  That  a  creditor  •  for  a  ram 
vnder  £10,  may  obtain  an  aMtignment  of 
other  deUta  dae  bj  the  Defendant,  and 
■ne  out  a  Writ  of  CapioM  ad  Reapondtn» 
dum^  for  the  amount  due  to  him  per* 
tonally  and  the  amount  aasigAed  to  him, 
if  they  eiceed  XlOcunenoy. 

9.  That  an  Assignée  may  bring  suit, 
without  having  preriouslv  notifia  hia 
deed  of  a8«ignmcnt  to  the  drbtor. 

3.  That  an  aflSdavit,  wherein  it  is 
itated  that  the  reasons  for  believing  that 
the  Defendant  is  about  to  leave  the 
Province  with  a  fraudulent  intend  are 
that  the  Defendant  is  the  master  of  a 
vensel,  which  vessel  is  loaded  and  ready 
to  go  to  sea,  with  the  Defendant  as 
master,  and  that  the  Defendant  him^lf 
has  stated  that  he  was  immediately  about 
to  sail  to  parts  beyond  the  sea,  is  sQffi- 
dent.  I 


.Jugé  .-r.Clu*nn  créancier  poor  one 
somme  au  designs  de  £10,  peat  obtenir 
,un  tranaport  d'autres  créances  dues  par 
le  Défendeur,  et  émaner  Qn  CapioM  ad 
Retpondêndum,  pour  le  montant  qui  loi 
est  dû  personnellement  et  pour  là  cré- 
ances qui  lui  sont  transportées,  si  le  tout 
excède  XI 0  courant 

2.  Gtu'un  cessionnaire  peut  poursuivre 
sans  avoir  au  préalable  signifié  son 
transport  au  débiteur: 

3.  Gtu'on  affidavit,  dans  lequel  il  est 
dit  que  les  raisons  de  croire  que  le  Dé^ 
fendeur  est  sur  le  point  de  laisser  la  Pro- 
vince frauduleusementy^sont  que  le  Dé» 
fendeur  est  capitaine  de  Taisse^u,  lequel 
vaisseau  est  obar^é  et  prêt  à  faire  voîle 
avec  le  Défendeur  comme  capitaine,  et 
que  le  Défendeur  a  lui  même  dit  qu'il 
était  sur  le  point  de  faire  voile  pour  deis 
endroits  d'outre  mer,  est  suffisant. 


Judgment  rendered  the  2nd  December,  1854. 

The  acti<»  was  commenced  by  the  issuing  of  a  writ  of 
Cap.  ad  Re8p.j  the  affidavit  upon  which  the  Capias  issued 
0tated  that  the  Defendant  was  indebted  to  the  Plaintiff  '^  in 
^  the  sum'  of  £24  IS  lOJ   currency,  whereof  the  sum  of 
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<*  £4  16  10^,  is  for  work  and  labor  done  and  performed  bj 
**  the  said  Plaintiff  for  the  said  Defendant  during  the  present 
^  mouth  of  October,  in  the  port  of  Quebec,  and  at  his  special 
*'  instance  and  request,  and  the  balance  of  £19  17  0,  is  the 
*'  fimount  due  upon  a  deed  of  assignment  made  and  executed 
*'  i^t  Quebec  aforesaid,  before  Cannon,  and  colleague,  Nota- 
**  ries  Public,  on  the  19th  day  of  October  instant,  by  James 
^^  Moore,  James  McMahon  and  Miles  McNamara,  all  of 
"  Quebec  aforesaid,  laborers,  in  favor  of  the  said  Plaintiff,  by 
"  virtue  of  which  said  deed  of  assignment,  and  in  considéra* 
^'  tion  of  the  sum  of  £19  17  0,  to  the  said  James  Moore^ 
"  James  McMahon  and  Miles  McNamara,  before  the  execu- 
*^  tion  of  the  said  deed,  in  hand  well  and  truly  paid,  they 
^<  assigned,  transferred  and  set  over  unto  the  said  Plaintiff  a 
'^  like  sum  of  £19  17  0,  due  and  owing  unto  the  said  James 
"  Moore,  James  McMahon  and  Miles  McNamara,  by  the 
"  said  Defendant,  for  work  and  labor  done  and  performed  by 
*^  the  said  assignors,  in  the  loading  of  the  said  ship  during 
^'  the  month  of  October  instant,  and  at  his  special  instance 
"  and  request." 

The  affidavit  then  proceeded  to  state  that  the  Plaintiff 
believed  the  Defendant  was  about  leaving  the  Province  of 
Canada  with  intent  to  defraud  his  creditors,  for  the  following 
reasons,  namely  :  "  Because  the  said  ship  or  vessel  is  loaded 
"  and  has  removed  from  her  berth  and  is  prepared  to  go  to 
'Vsea  with  the  said  Captain  Atcheson,  as  Master,  in  com^ 
''  xmnd  thereof,  and  because  the  said  Atcheson,  himself,  told 
**  the  Deponent,  he  was  to  sail  immediately  for  parts  beyond 
*^  the  seas,  in  the  said  ship,  and  though  frequently  requested 
*'  to  pay  the  sum  of  money  due  this  Deponent,  he  the  said 
♦'  Captain  Atcheson,  has  refused  and  neglected  so  to  do," 

Upon  the  return  oT the  action,  the  Defendant  moved  that 
the  writ  of  Capias  issued  in  the  cause  be  quashed  and  set 
jMBidej  and  the  Bail-bond  annulled  and  given  up  to  him, 

t 
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let  Because  it  does  not  appear  in  and  by  the  affickivit  of 
the  said  Plaintiff,  cm  which  the  said  writ  issued,  that  he  the 
âaid  Defendant  was  personally  iudebted  to  liim  in  any  sum 
exceeding  £10,  currency. 

2nd.  Because  it  is  alleged  in  the  said  affidavit  that  the 
whole  of  the  said  sum  of  money,  therein  pretended  to  be  due 
by  the  said  Defendant  to  the  said  Plaintiff,  with  the  exception 
of  the  sum  of  £4  16  10  J,  was  so  due  in  virtue  of  a  deed  of 
assignment  from  the  ottier  persons  in  the  said  affidavit  men- 
tioned,  and  which  assignment  it  does  not  appear  was  ever 
notified  to  the  said  Defendant. 

3rd.  Because  it  is  not  sworn  to,  in  the  said  affidavit,  that 
the  sums  of  money  so  assigned  to  the  said  Plaintiff  were  due 
by  the  Defendant  to  the  assignors. 

4th.  Because  there  iû  no  legal  or  sufficient  reason  assigned 
in  the  said  affidavit  for  the  belief  of  the  said  Plaintiff,  thai 
the  said  Defendant  was  (as  in  the  said  affidavit  alleged)  im- 
mediately about  to  leave  the  Province  of  Canada,  with  intent 
to  defraud  his  creditors  generally,  and  the  .said  Plaintiff,. 
in  particular,  or  that  the  said  Defendant  had  secreted,  or  was 
about  to  secrete,  his  property  with  such  intent. 

DtrvAL,  Justice  :  We  hold  the  affidavit  upon  which  the 
writ  issued  in  this  cause  to  be  sufficient.  A  man  with  a  small 
claim  may  go  into  the  market  with  it  as  well  as  a  person 
with  a  larger  one,  and  the  Court  can  see  nothing  to  prevent 
the  assignment  of  the  claims  of  Moore  and  the  other  parties 
named  in  the  deed  of  assignment.  It  has  been  repeatedly 
held  that  the  service  of  the  action  by  an  assignee  is  a  good 
and  sufficient  notification  of  an  assignment.  (1)  The  thiid 
ground  mentioned  in  the  Defendant's  motion  to  quash  was 
abandoned  at  the  argument.     With   respect  to  the  fourth 

(1)  1  L  G.  Rep.  339,  Martin  ▼•.  Cole. 
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teason  assigned  by  the  Defendant,  which  was  the  one  mainly 
relied  upon,  the  Court  are  of  opinion  that  the  reasons  assigned 
by  the  Plaintiff'jn  his  affidavit,  for  believing  that  the  Defen- 
dant was  about  to  leave  the  Province,  are  sufficient,  and  the 
Court  has  so  decided  in  a  variety  of  cases  analogous  to  the 
one  now  under  consideration.  (1) 

Motion  o^çemiled. 

Andrews  and  Campbell,  for  the  Plaintiff. 
Holt  and  Irvine,  for  the  Defendant. 


COUR  DE  CIRCUIT.— QUEBEC, 
Présent  :  Power,  Juge. 


No.  1157. 


LooNON,« • , .  •  é  DefmndeuTf 


vs. 


AUDY* 


.Défendeur. 


Jugé  *.~1.  due  lelocfttaired'un  raoa- 
Ko  bamU  a  droit  de  porter  lui  même 
IHiction  con^e  le  censitaire  pour  la  valear 
des  oMuiures,  danule  cas  ou  to  cenv** 
taire  porte  son  grain  à  un  autre  moulin 
lioffi  dr  la  seigneurie. 

3.  Gtue  la  preuve  que  le  censitaire 
a  récolté  des  grains  sur  sa  terre,  et  qu'il 
a  porté  des  grains  à  un  autre  moulin 
pour  être  moulue,  sans  constater  que  ce 
•ont  les  mêmes  que  ceux  récoltés,  est 
nffisante. 

3'  due  le  censitaire  demeurant  dans 
la  seigneurie  est  présumé  sujet  au  droit 
de  banalité,  à  moins  que  le  censitaire 
n'établisse  le  contraire. 


Held  :— 1  That  the  lewee  of  a  hitmd 
mill  may  himself  bring  an  action  against 
a  censitaire  to  recover  from  him  the 
toll  (nuw^Krei)  apon  grain  ground  h^f 
the  censUairtf  at  a  miu  without  the  mi- 
gniory. 

2.  That  it  is  aufflcient  to  prove  that 
the  censitaire  bas  had  a  crop  of  grain,  an^ 
that  he  has  carried  grain  to  he  ground 
flsewhere,  without  establishing  uatthe 

graih  so  ground  elsewhere  is  the  .grain 
e  has  gathered  npiin  his  land. 
3.*  That  the  eentitaire  reeidinc  in  the 
seigniory  is  pres'umed  subject  to  the  right 
of  banalité,  unless  he  establish  the  east* 
trary. 


Jugement  rendu  le  25  Septembre,  1854« 

faction  était  en  recouvrement  de  dommage»  que  le  De- 
mandeur alléguait  avoir  soufferts,  attendu,  qu'ayant  loué  des 
Dames  Religieuses  de  PHôtel-Dieu  de  Québec  un  moulin 
banal  en  leur  seigneurie,  avec  tous  les  droits  de  banalité 

(1)  Apte  p,  218,  Berry  vs.  Dixon. 
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attachés  au  dit  moulin,  le  Défendeur,  un  des  tenanciers  de 
la  dite  seigneurie,  et  obligé  de  faire  moudre  son  grain  au  dit 
moulin,  n'avait  pas  porté  de  grain  au  dit  moulin,  mais  avait 
fait  moudre  ailleur. 

Le  Défendeur  plaida  une  défense  au  fonds  en  fait. 

Il  fut  constaté  par  la  preuve  offerte  de  la  part  du  Deman- 
deur, que  le  Défendeur  était  propriétaire  d'une  terre  dans  la 
dite  seigneurie^— qu'en  1852  et  1853,  il  avait  semé  et  récolté 
des  grains. bur  la  dite  terre,  et  que  pendant  ces  deux  années 
il  avait  fait  moudre  certaines  quantités  de  grain  au  moulin 
d'un  nommé  Dussault. 

La  valeur  de  la  mouture  des  grains  ainsi  moulus  au  mou- 
lin de  Dussault  fut  aussi  constatée. 

Têssier,  pour  le  Défendeur  t 

L'action  aurait  dû  être  portée  ûoû  pas  par  le  locataire 
mais  bien  par  le  propriétaire  du  moulin  banal.  Jl  n'est  pas 
constaté  par  la  preuve  que  les  grains  qu'a  portés  le  Défen-* 
deur  au  moulin  de  Dussault,  soient  les  grains  récoltés  sur  sa 
terre,  et  le  Demandeur  n'a  pas  établi  que  le  Défendeur  était 
sujet  à  la  banalité.  (1) 

Jugement  pour  le  Demaûdeur. 

Lanoevin,  pour  le  Demandeur. 
TsssiKR,  pour  le  Défendeur. 


(1)  1  Edits  et  Ordonnancet,  p.  266  :— 2  Edits  «t  OidonnancM  p.  147  :— S  Goyot» 
Répertoire  vbu.  "Banalité'*  p.  118  :^Lacombc,  Recueil  de  Jurâprudeooeu  vbo. 
"  fiaoaUié*'  p.  67. 
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SUPERIOR  COURT.— QUEBEC. 
Before  Duyal  and  Meredith,  Justices* 


No.  1178. 


C  Ferguson,  . 


.Plaintif. 


vs. 


Patton, Defendant 


Held  :— That  a  trial  by  Jury  may  -be 
bad  in  au  action  for  a  breach  of  pro- 
mise of  marriage,  as  in  an  action  for 
personal  wrong. 


Jugé  : — Qu'un  procès  par  jury  pent 
avoir  lieu  dans  une  actiou  pour  inex6* 
cution  d'une  promesse  de  manage, 
comme  dans  une  action  pour  injure» 
perspmieiies. 


Judgment  rendered  the  10th  December,  1853. 

This  was  an  action  for  a  breach  of  promise  ol  marriage. 

The  Plaintiff  moved  for  a  trial  by  Jury,  under  the  provi-r 
sions  of  the  Statute  S5th  Geo.  Ill,  Cap.  i^  §  9,  which  enacts  : 
^^  That  all  and  every  person  having  suits  at  law  and  action? 
"  in  the  said  Courts  of  Common  Pleas,  grounded  on  debts, 
"  promises,  contracts  alid  agrèemeiïts  of  a  mercantile  nature 
"only,  between  merchant  and  merchant,  and  trader  and 
"  trader,  so  reputed  and  understood  according  to  law,  and 
"also  of  personal  wrongs  proper  to  be  compensated  in 
"  damages,  may,  at  the  option  and  choice  of  either  party, 
"  have  and  obtain  the  trial  and  verdict  of  a  jury,  as  well  for 
"  the  assessment  of  damages  on  personal  wrongs  committed, 
"  as  the  determination  of  matters  of  fact  in  any  such  case." 

The  Plaintiff  contended  that  she  was  entitled  to  a  trial  by 
jury,  because  her  action,  besides  the  breach  of  contract,  was 
brought  for  the  recovery  of  damages  resulting  from  a  tort  or 
personal  wrong.  The  Defendant  argued  that  the  action  was 
merely  for  a  breach  of  contract,  and  consequently  not  one  in 
which  a  trial  by  jury  was  permitted  by  the  Statute. 

The  Court  considered  the  action  as  for  a  personal  wrong, 
and  granted  the  trial  by  jury. 

Holt  and  Irtink,  for  Plaintiff,  • 

Allbtk,  for  Defendant. 


ÇANC  DE  LA  REINE. 
En  App£jl. 
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DISTRICT  DE  MONTREAL. 


Présents  :  Panbt,  Atlwin,  Meredith  et  Gabon,  Juges. 


C  GlobsnskI)  es  quali$éSy 


I  Appelant. 


et 


(  LaViolettE)  étal.....  »...• Intimés. 


Jagé  : — 1  du'en  succession  testamen- 
taire, le  droit  d'ainesse,  en  partage  de 
biens  nobles,  nV  lieu  qu'en  Tertu  d'une 
disposition  expresse. 

2. Que,  dans  l'espèce,  la  disposition  du 
testateur,  qae  le  surplus  de  ses  biens 
nobles  soit  partagé  entre  ses  deux  en^ 
fants  d'-  maniôre  à  donner  à  l'ai,  té  deux 
tieM  et  à  l'autre  un  tiers  suivant  la  loi 
deifieft,  mais  en  les  chargeant  du  paie- 
ment  des  dettes  au  pro  mta  de  leurs 
héritages,  le  tout  à  cttatoa  de  substitu- 
tion, ne  contient  pas  le  fogs  d'un  droit 
d'aînesse,  et  ne  peot  donner  lieu  à  ce 
droit  dans  aucun  des  degrés  de  la  sub- 


Held  :— That  in  matters  of  testamen* 
tary  successions,  the  droit  «Tainesse,  in 
the  partition  of  Mens  nobUB,  can  only 
subsist  in  virtue  of  a  specific  provision. 

2.  That,  in  the  case  submitted,  the 
provision  ot  a  testator,  to  the  effect  that 
the  surplus  of  his  Inens  noUeM  shall  be 
divided  between  his  two  childrea  in 
such  Way  as  to  give  the  elder  two  thirds 
and  one  third  to  the  other  child  accord' 
ing  to  tke  Law  of  Fiefs,  charging  them 
nevertheless  with  the  payment  of  the 
debts  in  proportion  to  their  legacies,  the 
whole  subject  to  an  entait,  does  not  eon- 
lain  a  le^y  of  a  droit  d'aînesse,  and 
cannot  (rive  rise  to  the  exercise  of  that 
right  in  any  of  the  parties  claiming  on* 
der  the  entail. 


Jugement  rendu  le  11  Octobre,  1864.  (1) 

Le  11  Octobre,  1805,  Louis  Eustache  Lambert  Dumont, 
fit  son  testament  contenant  entr'autres  dispositions  les  sui- 
vantes : 

"  J'ordonne   que  Nicolas  Euatache  Lambert  Dunïbnt  et 

"  Angélique  Dumont,  mon  fils  et  ma  fille,  ne  pounront  vendre, 
"  engager  ni  aliéner  aucune  partie  de  mes  moulins  et  de  ma 
*^  seigneurie  que  je  laisserai  à  mon  décès,  qui  pourront  leur 
"  écheoir  pour  part  et  portion  héréditaire  en  ma  succession, 
"  eux  et  leurs  enfants  nés  et  à  naître,  et  qu'ils  se  contenteront 
"  de  jouir,  eux  et  leurs  descendants,  jusqu'au  terme  fixé,  du 
"  revenu  seulement  de  leurs  dites  parts  et  portions  hérédi- 
"  taires,  aux  charges  de  toute  redevance  dont  les  dits  biens 
"  peuvent  être  chargés. 


(1)  Vide  le  jugement  en  cour  de  première  instance  rendu  le  6  Septembre,  1868. 
dans  la  cause  De  Bellefeuille  et  De  BellefeuiUe,  Décsions  du  Bas  Cfanada,  p.  161. 
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"  J'ordonne  pareillement,  qu'après  le  décès  des  dits 
*'  Nicolas  Lambert  Dumontet  Marie  Louise  Angélique  Lam- 
"bert  Dumont,  leurs  enfants,  nés  en  légitime  marin  go, 
"  jouiront  aussi  leur  vie  durante,  de  leurs  parts  et  portions 
^'  héréditaires  dans  les  dits  biens. 

"  Quant  au  fonds  et  propriété  du  dit  Pief  et  des  moulins,  je 
"  les  donne  et  lègue  à  mes  arrière-petits-enfants  à  naître  en 
"  légitime  mariage  de  mes  petits-enfants,  pour  en  jouir,  faire 
"  et  disposer  par  eux,  leurs  hoirs  et  ayants  cause,  en  pleine 
"  propriété,  après  le  décès  toutefois  de  leurs  père  et  mère 
**  descendant  de  ma  ligne,  auxquels,  ainsi  qu'à  mes  enfants 
"  susmentionnés,  leurs  ayeuls  et  ayeules,  je  substitue  par  les 
'^  présentes  les  dits  arrière-petits  enfants  ;  ainsi  est  ma  vo« 
«  lonté. 

"  Pour  le  partage,  mes  héritiers  nommeront  chacun  un 
'*  arbitre,  lesquels  pourront  en  nommer  un  troisième  pour 
"  séparer  le  reste  des  biens  nobles  en  trois  parts,  suivant  la 
"  loi  des  Fiefs,  après  les  dettes  payées  et  les  12,000  franc» 
"  ci-dessus  pris,  ou  ils  paieront  la  rente  des  dettes  qji  pro  rata 
^^  de  leur  héritage,  et  les  dits  lots  seront  tirés  au  sort." 

Les  biens  nobles  délaissés  par  le  testament  consistaient 
dans  la  seigneurie  des  MiDe  Isles,  et  le  partage  en  fut  fait 
par  des  arbitres  qui  adjugèrent  au  fils  deux  tiers  et  le  manoir 
principal  de  la  seigneurie,  et  l'autre  tiers  à  sa  sœur. 

Le  dit  Nicolas  Eustache  Lambert  Dumont  étant  mort,  trois 
enfants  issus  de  son  mariage  avec  Dame  St.  Germain,  dont 
l'Intimée  était  une,  (et  qui  avaient  renoncé  à  la  succession 
de  leur  père)  recueillirent  les  biens  à  lui  échus  par  le  partage 
susmentionné,  et  dont  les  intimés  réclamaient  un  tiers,  ainsi 
que  des  revenus  d'iceux,  par  leur  action  en  Gourde  première 
instance. 

Marie  Marguerite  Dumont,  (représentée  ici  par  l'Appelant, 

son  tuteur)  fille  de  Charles  Louis  Lambert  Dûment,  un  des 
25 
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enfants  du  dit  Nicolas  Eustache  Lambert  Dumont,  avait' joui, 
comme  son  père,  à  titre  de  droit  d'àiûesse  au  second  degré 
de  substitution,  d'une  moitié  des  revenus  de  la  part  éclfue  au 
dit  Nicolas  Eustache  Lambert  Dnmont,  Pautire  moitié  étant 
retirée  par  l'Intimée  et  l'autre  firèrç,  Sévère  Dmnont.  C'est 
ce  droit  d'ainesse  qui  est  en  question  en  cette  cause.  L^Inti- 
mée  soutenait  que  le  droit  d'ainesse  n'est  pas  de  droit  côm« 
mu%  n'a  lieu  que  dans  le  cas  de  succession  légitime  et  non 
en  succession  testamentaire,  à' moins  d'une  disposition  ex- 
presse ;  et  que  dans  le  cas  actuel,  le  testateur  n'a  établi  ce 
droit  d'ainesse  qu'au  premier  degré,  et  qu'à  dé&ut  de  dispo* 
sition  à  cet  effet,  quant  aux  autres  degrés,  le  partage  doit  se 
faire  par  parts  et  portions  égales  entre  les  eniiEuits.  {})  De 
plus,  que  pour  avoir  et  réclamer  le  droit  d'ainesse  il  fallait 
prendre  la  qualité  d'héritier^  et  qu'enfin  la  disposition  du 
testament  en  question  s'écartait  de  la  lofdes  fiefs  quant  au 
paiement  des  dettes,  et  n'était  valable  que  sous  le  Statut  der 
la  41e  Geo.  S.  (2)  L'Appelant,  comme  Tuteur  à  Ik  diteMar^ 
guérite  Virginie  Dumout  soutenait,  au  contraire,  que*^  le  dit 
Charles  Louis  Lambert  Dumont  avait  un  droit  d'ainesse  & 
exercer  à  l'encontre  de  son  ifrère et  de  sa  sœur,  enautant  que 
les  biens  en  question  étant  biens  nobles,  le  droit  d'ainesse 
avait  lieu  à  tous  les  degrés  d'une  substitution  en  ligne  directe 
sans  égard  à  la  qualité  d'héritier  ou  aux  renonciations*  (S) 

(1)  AutoriUs  cit6M  au  loutien  desprétentiont  des  Intnn&i  *.-— D'Âigentré,  Paik 
teflet  des  biens  aobles,  art.  324.  Cai  de  tuooeMioa  ordinain  :— 1  Lebrun^  Sa 


•ions,  p.  201,  cb.  2,  sect  1  :~Potbier,  Marisfe^p.  5S9,  Ho.  626  :— PoChier,  SubsU* 
tutioBB,  pp.  512-4  : — Dumoulin,  Fiefr,.  pp  lâO-l  :— 1  Grand  Coût.,  Ferrièra,  jpb 
366  :— Pocquet  de  Livonnière,  Fieft,  liv.  4,  c.  2,  sect.  6,  pp.  301-4  : — Fonmaur,  Mo. 
82  :— Potbier,  Successions,  p.  72  :— Rkard,  Substitutions,  Paît  1,  o.  3^  p.  968  ^-« 
Ricard,  Substitutions,  part  1.  c  3,  pp.  270-1  :— I  Duplessîs,  Edit  1726.  p.  34  : — 
3  Bosquet,  Diet  des  Domaines  vbo.  Remise,  p.  259  :— 4  Da««esseM,  46o  pkido» 
yer  :— Denisarty  Actes  de  Notoriété,  p.  83  :— Boaqpior^  Lettre  F,  No.  3  :— -1 
Henrys  liv.  3,  c.  3,  quest.  24  et  25  :— Tbévenot,|8ubsUt,  pp.  907  et  suivantes  : — 
Lebrun, Snccessionsipp. 79, 205, 206, 173, 174 :— 2 Goyot  Fie6^  «.  4,  secl.  7, pp. 
174  et  suivante  :•— 2  Hervé,  p.  347  :— 3  Cbampionnière  et  Rigaud,  pp.  523,  595. 

(2)  1  Peat  Coût,  de  Ferrière,  art  13, 14, 15,  16, 18,  25  et  27  :^â  Riewé,  Sabe* 
titntions,  p.  348  : — Lemaltre,  Coût  de  Paris,  p.  461  :^Lebrun,  Suecessiona,  p, 
168  :— JSottv.  Denisart  vbo.  Aine,  p.  63^  No.  77,  No.  4  :— 1  Arrêts  de  Louet,  letu» 
D,p.44. 

(§)  AutorU^de  l'Appelant  :— 1  Ferrière,  Grand  Coût.  art.  15,  npw  389,  390. 
365, 365,  No.  29»  p.  875  :— 2  Bouijon,  Substit  p.  175,  sect.  3,  XXQ  ;*-2  Ricud; 
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Que  la  qualité  d'héritier  n'est  pas  nécessaire  pour  réclamer 
ce  droit;  (1)  que  l'ordonnance  des  substitutions  qui  n'est 
pas  en  force  ici,  en  exigeant  des  dispositions  expresses  pour 
transmettre  le  droit  d'ainesse  dans  les  difiérents  degrés  intro* 
duisait  un  droit  nouveau.  (2)  Et  qu'il  n'était  nécessaire  que 
l'intention  fût  apparente,  qu'il  suffisait  qu'elle  fût  impli- 
cite. (3)  . 

La  Cour  Supérieure  à  Montréal  par  son  jugement  du  4 
Janvier,  ISôS,  se  prononça  en  faveur  de  l'Intimée,  comme 
suit: 

^^  La  Cour,  &c..  Considérant  que  les  prétentions  du  dit 
"  Défendeur,  es  qualité,  (de  tuteur  à  la  dite  Marguerite  Vir- 
'^  ginie  Dumont)  qu'au  dit  Louis  Charles  Lambert  Dumont, 
^'  comme  l'ainé  des  trois  enfants  laissés  à  son  décès  par  le 
"  dit  Nicolas  Eustache  Lambert  Dumont,  est  advenu  et  a  été 
^'  acquis,  à  la  mort  de  ce  dernier,  un  droit  d'ainesse  dans  led 
"  biens  nobles  tombés  en  partage  au  dit  Nicolas  Eustache 
^^  Lambert  Dumont,  comme  l'un  des  légataires  universels,  à 
'*  charge  de  substitution,  de  feu  Louis  Eustache  Lambert 
"  Dumont,  son  père,  en  vertu  du  testament  de  ce  dernier,  et 
^'  qu'au  décès  du  dit  Louis  Charles  Lambert  Dumont,  le 
*^  susdit  droit  d'ainesse  a  passé  à  la  dite  Virginie  alias  Mar- 
*^  guérite  Dumont,  son  seul  enfant,  sont  des  prétentions  mal 


SaUtit  p.  175,  Nos-  Ô61-3  :— 6  Goyot,   Fieft,    p.  9S2  :— Merlin  Tbo.  Sabftît 
FideieoiD«,  Mct.  10,  p.  10,  No.  3  ;— Lemaître,  Coot,  Tk.  15  dci  Su 


461,409  :— Pothier,  SueceMons,  p  50,  f.  1,  p.  51  :— 1  Bourjon,  p.  835,  3  part. 
fleet.  5,  X^ VIII,  XXIX  :-^Dapleflsi8,  Saccessions,  Ut.  9,  p.  303  :— 3  RieutI,  pp. 
584-5,  ch.  8,  p.  374,  No.  558,  Edit.  1774:— Thevenot,  eh.  38,  p.  307  :— Lemaitn^ 

r46L .'-  1  Ricard,  Donation!,  pp.  711  et  751  :-^  Forgole,  Testament!,  No.  74  :— 
Gnyot,  Fieft,  p.  378,  No-  575  :— 7  Hervé,  Saeeession!^  pp.  423  et  434  :— 3  Boa- 
quieTjC.  73,  p*  577- 

(1)  Répertoire  Jarisp.,  Gayot  vbo.  Aine,  p.377  : — Lacombe  vbo.  Aine,  p.  17,  Nos. 
8  et  9  :— 'Pothier,  Soccession!,  c  3,  teet.  1;  art  5  :-— Pothier,  Subetit ,  !eet«  3  ait  1. 

(2)  2  Lebran,  Siicceasion!,  p.  79,No.  5:— 3  Ricard.  Sabetit.,  p.  374,  No.  575  .*^ 
3  Ricard,  Subetit ,  p.  375,  Noa.  581-3  .-—3  Ricard,  Sabatit.  p.  895,  Nos.  676  et 
sniv.  :_2  Bourjon,  p.  175,  lect.  3.  art  30, 31, 23  :— Répert.  de  Gnyot  vba  Sabatit. 
p.509:^Merlin,  Répert.  vbo.  Subetit.,  p.  163  :~Sallé,  Esprit  des  Oxd.  art  81  tu 
Mt  p.  376  :— 4  Oaguesseau,  Di!cottr!,,44,  p.  351. 

(3)  Fargole,  SuMt,  p.  109,  art.  31  :~1  Laurière  sur  TArt.  15,  p.  41  :— 
I  Quyot,  Tbo.  Aine  p.  377, 3  col.  :— Lacombe,  Tbo.  Aine,  Nos.  8  et  9 

25» 
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"  fondées  ;  tel  droit  d'ainesse  n'appartenant  au  fib  aine,  oif 
^^  à  ses  enfants,  qu'à  titre  d'héritier  dans  une  successicm  ab 
"  intestatj  et  ne  pouvant  être  réclamé  dans  une  succession 
"  testamentaire,  à  moins  d'avoir  été  spécialement  légué  par 
^^  le  testateur,  ce  qui  n'est  nullement  le  cas  dans  le  testament 
"  dont  il  s'agit  en  cette  cause. 

**  Considérant  en  outre  que  le  dit  Louis  Charks  Lambert 
^^  Dumont  ayant  renoncé  à  la  succession  du  dit  Nieolas 
"  Eustache  Lambert  Dumont,  son  père,  et  ayeul  de  la  dite 
"  Virginie  Dumont,  celle-ci  ne  pourrait  avoir  d'autre  titre  à 
"  invoquer  pour  faire  reconnaître  et  obtenir  le  dit  droit  d'ai- 
^'  nesse,  par  elle  réclamé  dans  les  susdits  biens,  que  la 
^^  substitution  créée  par  le  dit  testament  de  son  bisayeul,  le 
"  dit  Louis  Eustache  Lambert  Dumont  ;  que  par  ce  testa» 
^^  ment  il  a  été  accordé  au  dit  Nicolas  Eugtaehe  Lambert 
^'  Dumont,  fils  aîné  du  dit  testateur,  de  la  succession  duquel 
^'  il  s'agit,  un  droit  d'ainesse  dans  les  biens  nobles  de  cette 
"  succession,  en  vertu  duquel  droit  d'ainesse  les  biens  sua- 
^^  mentionnés  compie  désignés  dans  la  dite  déclaration  des 
<'  Demandeurs  ont  été  dévokis  au  dit  Nicolas  Eustache 
^^  Lambert  Dumont,  par  le  partage  intervenu  entre  lui  et  sa 
"  sœur.  Dame  Marie  Louise  Angélique  Lambert  Dumont, 
*'  épouse  d'Antoine  Lefebvre  de  Bellefeuille,  Ecuyer  ;  que, 
'^  dans  ces  circonstances,  la.dite  substitution  est  le  seul  titre 
^'  qui  peut  donner  au  dit  Louis  Cheurles  Lambert  Dumont,  et 
^^  par  suite,  à  la  dite  Virginie  Dumont,  sa  fille,  le  droit  de 
"  recueillir  aucune  portion  des  susdits  biens,  mais  que  ce 
^^  titre  n'a  point  pu  donner  le  droit  de  recueillir  cette  dite 
"  portion  avec  droit  d'ainesse. 

"  Considérant  qu'au  décès  du  dit  Nicolas  Eustache  Lan^ 
^'  bert  Dumont,  les  susdits  biens  désignés  dans  la  déclaration 
"  en  cette  cause  sont,  en  vertu  de  la  dite  substitution,  passé» 
^^  et  ont  été  dévolus  par  égales  portions  à  ses  trois  enfants 
^'  savoir,  la  dite  Demandresse^  le  dit  Louis  Charles  Lambert 
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^  Damonty  et  Sévère  alias  Louis  Sévère  Damont,  nommés 
*^  en  la  dite  déclaration,  et  ce  à  la  charge  de  substitution  au 
^'  profit  de  leurs  enfants,  aixièie-petits  enfants  du  dit  testa- 
^'  teur  ;  que  par  le  décès  du  dit  Louis  Charles  Lambert  Du- 
^  mont,  sa  dite  part  dans  les  dits  biens,  consistant  en  un 
^  tiers  indivis  d'iceux,  est  passée  et  a  été.  dévolue  à  la  dite 
^^  Virginie  Dumont,  sa  fille  ;  et  que  par  le  décès  subséquent 
''  du  dit  Sévère  Dumont,  sans  enfants,  sa  dite  part  dans  les 
'^  dits  biens  consistant  en  un  tiers  indivis  d'iceux,  est  passée 
^^  et  a  été  dévolue  de  même  par  égales  portions  à  sa  sœur  la 
*'  dite  Demanderesse,  et  à  sa  nièce  la  dite  Virginie  Dumont, 
"  et  qu'en  conséquence,  depuis  cette  dernière  époque,  les  sus- 
''  dits  biens  sont  possédés  par  la  dite  Demanderesse,  et  la 
^'  dite  Virginie  Dumont,  par  moitié  et  par  indivis,  savoir,  par 
^*  la  dite  Demanderesse  à  charge  de  substitution  au  profit  de 
"  ses  enfants,  et  par  la  dite  Virginie  Dumont  en  pleine  pro- 
"  priété  :  déboute  le  dit  Défendeur,  es  qualité,  des  conclusions 
*^  par  lui  prises  dans  ses  dites  exceptions  touchant  le  dit  droit 
"  d*ainesse.**  Le  jugement  déclare  ensuite  la  Demanderesse 
(Intimée)  propriétaire  à  charge  de  substitution  d'une  moitié 
indivise  des  biens  en  question,  et  poursuit: 

'^  Considérant  que  depuis  le  1er  Novemlne,  1841,  jour  du 
^'  décès  du  dit  Louis  Charles  Lambert  Dumont,  jusqu'au  26 
"  Décembre  de  la  même  année,  jour  du  décès  du  dit  Louis 
"  Sévère  Dumont,  la  dite  Virginie  Dumont,  le  dit  Louis 
^*  Sévèie  Dumont  et  la  dite  Demanderesse,  ont  respective- 
"  ment  joui  des  susdits  biens  et  eu  ont  retiré  les  fruits  et 
"  revenus  dans  les  proportions  suivantes,  savoir,  une  moitié 
"  pour  la  dite  Virginie  Dumont,  un  quart  pour  le  dit  LoWs 
"  Sévère  Dumont,  et  un  autre  quart  pour  la,  dite  Demande- 
"  resse,  tandis  qu'ils  auraient  dû  jouir  des  dits  fruits  et  reve- 
^^  nus,  durant  ce  temps,  dans  la  proportion  d'un  tiers  pour 
"chacun  d'eux} 

**  Considérant  que  depuis  le  dit  26  Décembre,  1841,  jour 
^  du  décès  du  dit  Louis  Sévère  Dumont,  la  dite  Virginie 


390 

^*  Dnmont  a  joui  des  dits  biens  et  en  a  retiré  les  fruits  et 
*^  revenus  jusqu^à  présent  dans  la  proportion  des  deux  tiers 
'^  pour  elle,  et  la  dite  Demanderesse  dans  la  proportion  d'un 
*^  tiers  seulement  pour  elle,  tandis  qu'elle  auraient  dû  jouir 
^^  des  dits  firuits  et  revenus  durant  ce  temps  dans  la  propor- 
*^  tion  d'une  moitié  pour  chacune  d'elles  :  la  Cour  con~ 
^^  damne  le  Défendeur,  es  qualité,  à  rendre  compte  de  ce  qu'il 
^^  a  retiré  de  plus  que  la  part  afférente  à  la  dite  Vilenie 
"  Dumont,  et  d'en  payer  le  montant  à  la  Demanderesse." 

Ce  jugement  porté  en  Cour  d'Appel,  a  été  confirmé  le  11 
Octobre,  1854,  mais  non  pour  tous  les  motifs  exprimés  dans 
les  considérants  du  jugement  de  la  Cour  Supérieure. 

PANirr,  Juge  :  Il  s'agit  dans  cette  cause  de  l'interpréta* 
tion  d'un  testament,  savoir  :  si  le  testateur  a  légué  un  droit 
d'ainesse,  et  si,  en  supposant  qu'il  l'ait  fait,  ce  droit  se  réitère 
à  chaque  degré  des  substitutions  qu'il  a  créées.  Rappor* 
tons  les  mots  du  testament  qui  date  du  U  Octobre,  1805. 
(Citation  plus  haut,  pp,  384, 386,) 

Tel  est  le  testament,  ainsi  telle  est  la  loi  que  le  testateur 
a  prononcée  devoir  régler  sa  succession  entre  ses  héritiers. 
C'est  une  succession  testamentaire. 

Le  testatenr  a-t-il,  oui  ou  non,  établi  un  droit  d'ainesse 
par  son  testament  ?  Il  faut  remarquer  que  ces  mots  droit 
(Painesse  ne  s'y  trouvent  pas,  cependant  les  Appelants  pré- 
tendent y  trouver  l'intention  du  testateur  d'établir  ce  droit 
dans  les  mots  déjà  cités,  où  il  est  fait  mention  d'arbitres 
pour  séparer  le  reste  des  biens  nobles  en  trois  parts,  suivant 
la  loi  des  Fiefs.  Mais  qu'est-ce  que  le  droit  d'ainesse  dans 
la  Coutume  de  Paris  ? 

Le  droit  d^ainesse  consiste — lo.  Dans  un  manoir^  c^est- 
èrdire^  une  maison  à  demeurer^  que  Paini  a  droit  de  choisir 
farm  toutes  celles  de  la  succession  ;  %o.  Dans  une  certaine 
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^WMfUUé  de  terre  j  réglée  par  des  Coutumes^  autour  du  dit  ma- 
noir ;  So.  Dam  une  portion  avantageuse  dans  le  surplus  des 
dits  biens  nobles^  que  nos  Coutumes  de  Pans  et  d^  Orléans 
règlent  à  deux  tiers  quand  il  iCy  a  gue  deux  enfants^  et  à  la 
moitié,^  quand  il  y  en  a  un  plus  grand  nombre,  (l) 

Le  rapprochement  de  cette  définition  aux  termes  dont  le 
testateur  s'est  servi,  rend  impossible  la  supposition  on  pré- 
somption quHI  ait  voulu  léguer  un  droit  d'ainesse  tel  que 
connu  dans  la  Coutume.  Son  legs  n'atteint  pas  jusques  là, 
et  il  en  diffère  sous  plusieurs  rapports.  D'abord  il  en  dif- 
fère en  ordonnant  que  les  dettes  seraient  payées  au  prorata 
de  leur  héritage^  et  que  les  12,000f.  seraient  prélevés  avant 
le  partage,  puis  le  partage  à  être  fait  par  arbitres,  enfin,  en 
omettant  ie  château  ou  manoir  principad,  et  l'enclos  que  la 
loi  donne  à  l'ainé  avant  partage.  Cette  omission,  et  les 
dispositions  .positives  jci-dessus,  sont  autant  d'indices  et  de 
présomptions  que  le  testateur  s'est  ^prévalu  du  droit  que  lui 
donnait  Pacte  de  la  14e  George  III.  tel  qu'expliqué  et 
amendé  par  la  41e  Geo.  III.  ch.  4,  de  tester  selon  sa  volonté 
propre.  U^st  vrai  qu'il  a  fait  usage  des  mots,  suivant  la 
loi  des  Fiefs^  mais  ces  paroles  doivent  nécessairement  être 
limitées  à  ce  qu'il  a  exprimé,  et  non  à  ce  qu'il  n'a  pas  ex- 
primé. Autrement  l'on  ferait  dire  au  testateur  plus  qu'il 
n'a  dit.  Cette  dérogation  par  le  testateur  à  la  loi  ne  nous 
permet  pas  de  présumer  que  sa  volonté  ait  été  que  nous 
allassions  chercher  ses  intentions  en  dehors  du  testament. 
U  faut  donc  conclure  que  dans  le  partage  ordonné  par  le 
testateur  il  n'y  a  pas  de  droit  d'ainesse.  Il  y  a  bien  un 
partage  inégal,  dit  devoir  être  fait  suivant  la  loi  des  fiefs, 
mais  seulement  autant  que  cette  loi  des  fiefs  est  appliisable 
À  la  disposition  exprimée* 

Maintenant  si  dans  cette  première  partie  l'on  ne  trouve 
pas  de  droit  d'ainesse,  tel  que  connu  et  défini  par  la  loi, 

(1)  Potbier,  SucccMÎoiit,  ch.  U.  $  IV,  p.  59. 
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mais  seulement  un  certain  partage  inégal  suivant  la  loi 
des  Fiefs,  comment  prétendre  le  trouver,  ce  droit  d'ainesse, 
dans  les  divers  degrés  de  substitution  crées  par  le  testa* 
teur.  Ici  Pon  est  irrésistiblement  arrêté.  Si  le  testateur, 
au  lieu  d'exprimer  sa  volonté  absolue,  tel  qu'il  venait  de 
le  faire  par  ces  mots  énergiques,  ainsi  est  ma  volonté,  s'en 
fût  tenu  à  la  Coutume,  et  à  la  loi  des  Fiefs,  pour  le  partage 
de  sa  succession  à  la  charge  des  substitutions  qu'il  a  créées, 
alors,  et  alors  seulement,  se  serait  élevée  la  question  si  le 
droit  d'ainesse  doit  avoir  lieu  dans  chacun  des  degrés  de 
substitution,  alors  se  serait  également  élevée  la  question  si 
le  substitué,  ayant  renoncé  à  la  succession  du  grevé,  il 
peut  recueillir  un  droit  d'ainesse.  Ces  questions,  objets 
de  tant  de  recherches,  n'étaient  suivant  moi  que  des  ques- 
tions oiseuses^ 

Je  conclus  du  tout,  qu^  le  jugement  de  la  Cour  de  pre- 
mière instance  est  correct  dans  son  dispositif,  mais  pas  pour 
tous  les  motifs  et  considérants  donnés  par  la  dite  Cour, 

AtxwiN,  Juge  :  L'importance  de  la  question  soumise 
exige,  dans  la  décision  qu'elle  provoque,  la  plus  sérieuse 
considération.  Cependant,  nonobstant  le  nombre  de  points 
soulevés  par  les  parties  et  le  soin  avec  lequel  les  plaidoiries 
ont  été  conduites,  la  Cour  a  pu  restreindre  la  question  dans 
un  cadre  bien  rétréci.  Il  s'agit  seulement  d'interpréter  le 
testament.  Le  droit  d'ainesse  tel  que  prétendu  par  l'Appe* 
lant  n'y  est  pas  mentioimé,  et  rien  n'y  indique  la  volonté  du 
testateur  à  cet  égard  ;  il  y  a  bien  un  partage  de  biens  dans 
des  proportions  inégales,  mais  le  partage  est  une  chose  et  le 
droit  d'ainesse  une  autre.  Parmi  les  autorités  citées,  se 
trouve  celle  de  Lefevre  de  La  Planche,  Traité  du  Domaine, 
vol.  1,  p.  307,  note  (a),  où  l'autetir  s'exprime  ainsi  :  "  s'il  y 
'*  a  droit  d'ainesse  dans  le  partage  des  biens  substitués,  ce 
*^  n'est  qu'autant  que  le  testateur  a  adopté  la  disposition  de 
^^  la  loi  pour  modèle  de  la  sienne.'^    Dans  le  cas  actuel  il 
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n^  a  aucun  indice  de  la  volonté  du  testateur  de  prolonger  le 
droit  d'ainesse  dans  les  différents  degrés  de  substitution  éta- 
blis par  le  testament* 

Je  dois  ajouter  que  la  même  sentence  aurait  été  rendue 
snr  la  première  audition  au  mérita,  si  la  mort  ne  nous  eût 
enlevé  PHonorable  Juge-en-Chef,  Sir  James  Stuart,  dont  nous 
avons  à  regretter  la  perte  irréparable.  Je  tiens  en  mains  le 
projet  de  jugement  qu'il  avait  rédigé  de  sa  main,  et  qui 
exprime  en  langue  anglaise  les  motifs  énoncés  dans  celui  qui 
va  être  rendu  en  cette  cause  en  langue  française, 

Le  jugement  de  la  Cour  d'Appel  est  ccxnme  suit  : 

^^  La  Cour  du  Banc  de  la  Reine,  etc.  Considérant  que  les 
**  prétentions  du  dit  Appelant  (Défendeur  en  Cour  Inférieure) 
*^  es  qualité,  savoir  :  qu'au  dit  Louis  Charles  Lambert  Du- 
^^  mcmt,  comme  l'ainé  des  trois  enfants  laissés  à  son  décès  par 
^'  le  dit  Nicolas  Eustache  Lambert  Dumont,  est  advenu  et  a 
''  été  acquis,  à  la  moit  de  ce  demiar,  un  droit  d'ainesse  dans 
^^  les  susdits  biens  nobles  tombés  en  partage  au  dit  Nicolas 
^^  Eustache  Lambert  Dumont,  comme  l'un  des  légataires 
"  universels,  à^  charge  de  substitution,  de  feu  Louis  Eustache 
"  Lambert  Dumont,  son  père,  en  vertu  du  testament  olo- 
^*  graphe  de  ce  demier,  en  date  du  onze  Octobre,  1805,  relaté 
*^  en  la  déclaration  des  Demandeurs,  et  qu'au  décès  du  dît 
"  Louiâ  Charles  Lambert  Dumont,  le  susdit  droit  d'ainesse  a 
"  passé  à  la  dite  Virginie  Dumont,  son  seul  enfant  ;  sont 
"  des  prétentions  mal  fondées,  tel  droit  d'ainesse  ne  pouvant 
^^  être  réclamé  dans  une  succession  testamentaire,  à  moins 
"  d'avoir  été  spécialement  légué  par  le  testateur,  ce  qui  n'est 
**  nullement  le  cas  dans  le  testament  dont  il  s'agit  ;  considé*» 
"  rant  qu'au  décès  du  dit  Nicolas  Eustache  Lambert  Dumont, 
^'  les  biens  désignés  en  la  déclaration  en  cette  cause,  sont,  en 
**  vertu  de  la  dite  substitution,  passés  et  ont  été  dévolus  par 
•^  égales  portions  à  ses  trois  enfants,  savoir  :  la  Demanderesse, 
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<*^  Intimée,  le  dit  Loais  Charles  Lambert  Dumont  et  Sévèœ 
^'^  alias  Louis  Sévère  Dumont,  nommés  en  la  ditedéclaraticoi, 
'^^  et  ce  à  la  charge  de  substitution  au  profit  de  leurs  enfantai 
"^^  arrière-petits  enfants  du  testateur  ; — que  par  le  décès  du  dit 
^^  LouisCharles  Lambert  Dumont,  sa  part  dans  Je»  dits  biens, 
^  consistant  en  .un  ^ers  indivis  d'iceux,  est  passée  .et  a  été  de 
^'  même  dévolue  à  la  dite  Virginie  Dumont,  sa  fille,.et  que  par 
^^  le -décès  subséquent  du  dit  Sévère  Dumont,  sans  enfanta,  sa 
'^^  dite  jiart  ,dans  les  dits  biens,  consistant  en  un  tiers  indivis 
'^  d'iceux,e8t.passée  et,a  été  déycdue,  de  même,  par  égales  por- 
^^  tions  à  sa  sœur  la  Demanderesse^  et  à  sa  jiièce,  la  dite  Yir* 
^^  ginie  Dumont,  et  qu'en  conséquence  depuis  cette  dernière 
^*  époque,  les  susdits  biens  sont  possédés  par  la  dite  Deman- 
^^  deresse,  l'Intimée,  et  la  dite  Virginie  Dumont  par  moitié  et 
*^  par  indivis,  savoir,  par  la  dite  Demanderesse  (Intimée)  à 
^^  charge  de  substitution  au  profit  de  ses  enfants,  et  par  la  dile 
*^  Virginie  Dumont,  en  pleine  propriété  ^t    Considérant  que 
^^  pour  les  motifs  ci-dessus,  et  non  pour  les  autres  mentionnés 
•^^  en  sus  dans  le  jugement  de  la  Cour  Inférieure,  il  n'y  a  pas 
"  d'erreur  :     La  Cour  confirme  le  dit  Jugement,  etc." 
Pkltisr  et  BouRRST,  et  C.  S.  Chbrrisr,  pour  l'Appelant. 


La  Fontainx,  Berthrlot  et  Oartier,  pour  l'Intimé. 
COUJJ  SUPERIEURE.— MONTREAL. 


Pjésents  :  Dat^  Smith  et  Mondslxt,  Juges. 

.'  PsLLSTiKR^  ••.... • Demandeur» 

vs. 
jSio.^u    .>"  j^jjg  Commissaires  d'Ecols  pour  la  Municipalité 
de  Ste.  Philomène •  •  Défendeurs. 


Jugé  : — CUm  la  •ecrétoira- trésorier 
De  pem  récUmer  dce  commÎMaires  d'é- 
ede,  BUT  le  fonds  dca  écoles,  aaean  sa* 
faire  ou  inclemnité  pour  services  extra 
par  lai  rendiu  à  tels • — * — 


Held:-»That  the  secretary-treasurer 
cannot  recover  £rom  the  aehool  coaunîs- 
sioners,  out  of  the  school  fonds,  any 
salary  or  payment  for  extra  servioea  by 
him  r^eoBdlo  Ruch  ( 


Jugement  rendu  le  18  Avril,  1864. 

Le  Demandeur,  ci*<levant  secrétaire-trésorier  des  eommis. 
«aires  d'école  de  Ste»  Philomène,  les  poursuivait  pour  sa 
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lémunératioH,  suivant  la  loi,  comme  tel  secrétaire-trésorier, 
depuis  le  14  Juillet,  1845,  jusqu'au  29  Octobre,  1851,  et  de 
plus  pour  une  autre  somme  de  £16  13  4  pour  ouvrages 
extra. 

Les  Défendeurs  par  leur  défense  admettaient  les  services 
du  Demandeur^  mais  ils  alléguaient  que  sa  rémunération  et 
son  salaire  était  fixés  par  la  loi  à  SJ  par  cent  sur  toutes 
sommes  par  lui  perçues,  et  qu'ils  n'avaient  jamais  promis 
de  lui  payer  aucune  autre  somme  ;  que  dans  les  comptes 
qu'il  leur  avait  rendus,  le  Demandeur  avait  reconnu  ce  taux 
comme  étant  le  salaire  qu'il  devait  recevoir,  et  en  avait  retenu 
le  montant  sur  les  deniers  qui  avaient  été  versés  en  ses 
mains.  Cette  demière  partie  du  plaidoyer  était  soutenue 
par  la  production  de  deux  comptes  fournis  par  le  Demandeur, 
dans  lesquels  il  portait  à  spn  crédit  pette  co|iimLS9ion  d^ 
i\  pax  cent. 

Le  Demandeur  répondit  que  cette  commission  de  t\  par 
cent  était  pour  couvrir  ses  troubles  dans  la  collection  des  de- 
niers, et  non  les  ouvrages  extra  qu'il  avait  faits  pour  les  com^* 
missaires,  et  auxquels  il  n'était  pas  tenu  dans  le  cours  de  ses 
fonctions. 

Dat,  Juge  :  Il  n'y  a  aucune  preuve  au  soutien  de  la  de- 
mande pour  ouvrages  extra.  Quant  k  l'autre  partie  de  la 
demande  il  n'y  a  aucun  doute  que  les  services  ont  été  ren- 
dus ;  et  il  n'y  en  a  pas  non-plus  quant  à  leur  valeur.  Il  n'est 
pas  allégué  de  conventions  spéciales  entre  les  parties  à  cet 
égard,  et  il  nous  faut  recourir  au  Statut  9  Vie.  c.  27,  pour  nous 
diriger  dans  notre  décision. 

Par  la  16e  clause  de  ce  Statut,  il  est  pourvu,  que  les  com- 
missaires s'assembleront  le  premier  lundi  après  leur  nomi- 
nation, aux  fins  de  choisir  un  président  et  un  seerétaire-tréso» 
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rier,  et  par  la  S  le  clause  il  est  statué  :  ^^  que  le  secrétaire- 
^^  trésorier  recevra  une  somme  n'excédant  pas  deux  et  demi 
'^  par  cent  sur  tous  les  deniers  qu'il  percevra,  mais  cet  allou- 
'^  ance  couvrira  toutes  ses  dépenses  contingentes,  excepté 
*^  pour  l'achat  du  livre  qui  doit  servir  de  registre,  et  dont  le 
*'  prix  sera  payé  à  même  les  deniers  entre  ses  mains."  L'in- 
terprétation que  nous  donnons  à  ce  Statut  est  que  le  secrétaire- 
trésorier  est  un  oflScier  public,  et  non  l'engagé  des  conunis- 
saires  ;  que  les  commissaires  sont  liés  à  son  égard  par  le 
Statut,  et  ne  peuvent  faire  de  marchés  avec  lui  pour  le  rému 
nérer  d'une  manière  différente  de  celle  pourvue  par  l'Acte. 
Je  serais  donc  d'opinion,  pour  ma  part,  que  même  dans  le 
cas  d'une  stipulation  formelle  de  payer  au  delà  de  SJ  par 
cent,  ces  2^  par  cent  est  la  seule  chose  que  le  Demandeur 
puisse  légalement  recouvrer,  et  que  les  Défendeurs  n'ont 
aucun  droit  de  s'engager  à  lui  donner  davantage. 

MoNDELET,  C.  Juge  :  Je  n'ai  pas  le  moindre  doute  que 
les  services  du  Demandeur  valent  plus  qu'il  ne  demande  ; 
mais  ce  n'est  pas  là  la  question  ;  il  s'agit  seulement  de  sa* 
voir  si  les  commissaires  d'école  peuvent  prendre  les  deniers 
publics  pour  des  services  rendus  nécessaires  par  le  défaut 
d'instruction  des  commissaires.  Nous  disons  que  non. 
L'allocation  étant  fixée  par  la  loi,  ni  les  commissaires,  ni  la 
cour,  ne  peuvent  aller  au  delà. 

L'action  est  déboutée. 

Papiit,  pour  le  Demandeur. 

La  Fbknate,  pour  le  Défendeur. 
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^^^  ^atÂi.^^^^^  !  DISTRICT  DE  MONTREAL. 

Présents  Sir  Louis  H.  La  Fontains,  Baronnet,  Juge-en-Chef^ 

Panet  et  Aylwdt,  Juges. 

SGlackemstsr  étal Appelants. 
et 
PsRRAULT, • Intimé. 


Jugé:— <l<ie  la  preseriplîoii  de  cinq 
ans  contia  on  billet  piromiMoire,  acqoiie 
avant  la  mue  en  force  da  Statut  de  la 
IS  Vie.  ch.  22,  prat  être  nOaUement 
oppoiée  à  Taction  nour  le  reconvrement 
de  tel  billet,  nonobstant  le  rappel  do 
Statut  de  la  34  Geo.  3,  eh.  3,  en  verta 
duquel  telle  prescription  a  été  aequise. 


Held  :--That  the  prescription  of  fire 
▼ears  against  a  promissory  note,  acquired 
before  toe  coming  into  force  of  the  Sta- 
tute of  the  12lh  Vic.  c.  22,  may  be  plead- 
ed to  an  action  for  the  recoYery  of  such 
note,  notwithstanding  the  repeal  of  the 
34tb  Geo.  3,  ch«  2,  under  which  the  said 
prescriptioii  liae  been  aeqnind. 


Jogement  tendu  le  10  Octobre,  1854« 

L'action  était  portée  devant  la  Cour  Supérieure  à  Mont- 
féal,  par  PIntimé  contre  les  Appelants^  comme  représentant 
feu  Ludger  Duvemay,  pour  le  recouvrement  de  cinq  billetei 
promisfloires  souscrits  par  ce  dernier  en  faveur  de  l'Intimé« 
Le  dernier  de  ces  billets  était  un  billet  d'accommodement 
ainsi  qu'il  fut  prouvé  et  reconnu  par  le  jugement  ;  des  quatre 
autres  billets,  le  premier  pour  £60  0  0  était  devenu  dû  et 
payable  le  13  Janvier  1888,  comme  l'appel  n'est  inteijettê 
que  quant  à  ce  billet,  il  est  inutile  de  mentionner  la  date  des 
autres  billets. 

Les  Appelants  par  exception  plaidèrent  que  les  quatre 
billets  avaient  été  payés  et  déchargés,  et  que  le  laps  de  cinq 
ans  écoulé  depuis  l'échéance  respective  des  dits  billets,  sans 
qu'aucune  demande  ou  action  eût  été  intentée  sur  iceux,  con** 
stituait  en  loi  la  preuve  de  tel  paiement  et  décharge.  Ce  sont 
les  termes  du  plaidoyer. 

La  réplique  fut  générale. 

Le  30  Novembre,  1853,  la  Cour  Supérieure  rendit  le  juge- 
ment qui  suit  : 
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^^  Considérant  qu'au  temps  de  l'institution  de  la  présenté 
^^  action^  il  n'existait  aucune  loi  en  vertu  de  laquelle  les  De^ 
^*  fendeurs  pussent  légalement  demander  ou  opposer  contre 
^'  la  demande  du  Demandeur  la  prescription  de  cinq  années, 
^'  accroissant  en  faveur  des  Défendeurs  pendant  les  cinq 
^'  années  qui  ont  immédiatement  précédé  l'institution  de 
^^  cette  action,  tel  que  les  dits  Défendeurs  l'allèguent  dans 
^^  et  par  leur  plaidoyer  à  cette  action,  rejette  cette  partie  du 
"  dit  plaidoyer  qui  a  rapport  à  la  dite  prescription  ;  et  consi* 
^^  dérant  que  le  Demandeiir  a  fait  preuve  des  allégués  de  sa 
'^  demande  quant  aux  quatre  premiers  billets,  condamne  les 
^^  Défendeurs,  es  qualité,  à  payer  au  Demandeur  la  somme 
"  de  £143  10  0  du  cours  actuel  de  cette  Province,  etc." 

Tel  est  le  jugeaient  dont  est  appel.  Les  Appelants  soute- 
naient, que  le  billet,  dû  le  13  Janvier,  1638,  étant  prescrit 
longtemps  avant  la  passation  de  la  12e  Yict.  chap.  8S) 
devenue  en  force  le  1  Août,  1849,  cette  loi,  dont  la  rétroacti- 
vité n'est  en  rien  prononcée  par  ses  dispositions,  n'avait  pas 
enlevé  aux  Appelants  le  droit  acquis  par  le  laps  de  plus  de 
cinq  ans  écoulé  depuis  l'échéance,  en  vertu  de  la  34e  Geo.  S, 
ch.  2,  qui  constitue,  de  l'inaction  du  porteur  du  billet  pendant 
cinq  années,  une  preuve  de  paiement  du  billet,  sauf  au  por- 
teur à  exiger  le  serment  du  faiseur,  ce  qui  n'avait  pas  été 
fait  en  ce  cas. 

L'Intimé,  au  contraire,  soutenait  que  la  12e  Yic.  ch.  S2, 
ayant  rappelé  toutes  les  loix  qui  existaient  antérieurement, 
était  la  seule  loi  existante  sur  la  matière,  et  qu'elle  ne 
contenait  aucune  disposition  de  nature  à  permettre  un  plai- 
doyer de  prescription  tel  que  celui  des  Appelants. 

Sir  L.  H.  LaFontaine,  Juge-en-Chef  :  L'action  en  Cour 
de  première  instance  avait  pour  objet  de  recouvrer  le  mon- 
tant de  cinq  billets  souscrits  par  feu  Ludger  Duvemay  en 
faveur  de  l'Intimée.  Le  présent  appel  n'a  trait  qu'à  l'un  de 
ces  billets,  contre  lequel  les  Appelants  ont  opposé  la  pre»- 
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crlption  de  cinq  ans  acquise  avant  la  passation  du  Statut  de 
1849,  ch.  22. 

Si  Paction  avait  été  intentée  sous  l'ancien  Statut,  (1)  l'ex^ 
ception  des  Appelants  eût,  sans  nul  doute,  été  maintenue. 
Mais  PIntimé  prétend  que  le  Statut  de  1849,  qui  abroge  le 
premier,  ne  contient  aucune  disposition  relative  à  la  prescrip^ 
tion^  des  billets  échus^  c'est-à-dire  devenus  fius  et  payables 
avant  sa  passation,  et  que,  partant,  le  débiteur  a  perdu  le 
bénéfice  qu'il  aurait  pu  invoquer  sous  la  première  loi.  Les 
Juges  en  première  instance  ont  jugé  ainsi  dans  la  présente 
causeyen  se  fondant  sur  la  trente-unième  section  du  Statut  de 
Î849  ;  cette  même  section  sur  laquelle  il^  s'étaient  appuyés 
pour  rendre  une  décision  tout-à-fait  contraire,  le  14  Octobre^, 
1851,  dans  la  cause  de  Larocque  et  al.  contre  Andresf  ef  al.  (21) 

Cette  section  du  nouveau  Statut  est  diviferée  en  deux  parties  ; 
Ta  première  porte  r  "  que  toutes  lettres  de  change  à  Pintériettr 
*^  ou  à  Pétranger,  et  tous  billets  dus  et  payables  dans  le  Bas^ 
^^  Canada,,  â  Pépoque  où  cet  acte  deviendra  en  force^  seront 
"  censés  et  considérés  payés  et  acqirittés,  â  moins  qu'une 
^Vpoursuite  ou  action  ne  soit  intentée  sur  iceux,  dans  les  cinq 
"  années  qui  suivront  le  jour  auquel  les  dites  lettres  de 
^change  ou  billets  seront  et  deviendront  dtM  et  payabka.^^ 

La  seconde  partie  porte  :  ^*  et  toutes  telles  lettres  de 
^  change  et  hiHets  faits  et  non  dûs  lorsque  le  dit  acte  prendra 
"  force  de  loi,  ou  qui  seront /ai%  après  que  le  dit  acte  aura 
*^  pris  force  de  loi,  seront  censés  et  considérés  absolument 
^*  payés  et  acquittés,  si  aucune  action  ou  poursuite  n'est 
*^  intentée  sur  iceux  dans  les  cinq  années  qui  suivront  le  jour 
^  où  les  dites  lettres  de  change  ou  billets  deviendront  dus  et 
**  payables." 

L'interprétation  que  la  Cour  Supérieure,  Cour  de  premièm- 
instance,  a  donné  au  Statut  de  1849,  en  cette  occasion,  m^ 
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1)  2  Décision  du  B.  C,  {k  335. 
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paraît  être  une  interprétation  erronée.  Je  regarde  donc 
comme  exacte  celle  qu'elle  avait  précédemment  adoptée  dans 
la  cause  de  Larocque  contre  Andres. 

Il  est  à  propos  de  remarquer  que  les  parties  dans  leurs 
JF*acùums  imprimés,  comme  dans  lem*  plaidoirie  à  Paudienœy 
ont  commis  l'erreur  de  traiter  le  nouveau  Statut  comme  étant 
Une  loi  en  force  du  jour  de  sa  sanction,  c'est-à-dire,  du  30 
Mai,  1849,  tandis  que  réellement  ce  statut  n'est  venu  en  opé- 
ration que  1©  premier  Août  suivant. 

Pour  mieux  juger  de  l'effet  de  la  31e  section  du  Statut  de 
1849,  sur  la  question  de  prescription  dont  il  s'agit,  il  faut 
observer  que,  dans  sa  rédaction  elle  comprend  quatre  classes 
de  billets  : 

lo.  Billets  dus  et  payables^  c'est-à-dire,  échus  avant  la  pas- 
sation du  Statut,  30  Mai,  1849  ; 

2o.  Billets  faits^  et  non  dus  et  payables^  c'est-à-dire,  non 
êchusj  avant  cette  époque,  30  Mai,  1849,  mais  devenus  dus 
et  payables^  c'est-à-dire,  échus  entre  cette  époque  et  le  1er 
Août,  1849  ; 

3o.  Bûlets/aits^  soit  avant,  soit  après,  la  passation  du  Sta^ 
tut,  30  Mai,  1849,  mais  non  dits  et  payables^  c'est-à-dire,  non 
échus,  avant  sa  mise  en  force,  1er  Août,  1849,  et  devenus 
dus  et  payables  seulement  depuis  cette  dernière  époque  ; 

4o.  Enfin,  Billets /ot^  seulement  depuis  la  mise  en  force 
du  Statut. 

D'après  cet  exposé,  il  est  évident  que  les  billets  des  deux 
premières  classes  tombent  sous  la  disposition  de  la  première 
partie  de  la  clause  du  Statut,  et  que  les  billets  des  deux  der- 
nières classes  tombent  sous  la  disposition  de  la  seconde  par- 
tie de  cette  même  clause.  La  prescription  dont  elle  accorde 
le  bénéfice  au  débiteur,  doit  donc  frapper  les  billets  compris 
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dans  lès  dérut  premières  classes,  comme  ceux  cotnpris  dans 
les  deox  autres;  Cependant,  dans  le  système  de  la  Cdor  de 
première  instance,  en  autant  qu'il  s'agit  de  cette  cause,  les 
billets  seuls  des  deux  dernières  classes,  c'est-à-dire,  les  bil- 
lets devenus  dus  et  papableSj  ou  échus,  après  la  mise  en  force 
du  Statut,  auraient  le  bénéfice  de  la  prescription,  tandis  que 
les  autres  en  seraient  exclus.  Il  s'en  suivrait  donc  que  la 
première  partie  de  la  S  le  section  du  Statut  serait  ime  lettre 
morte,  ou  ne  pourrait  recevoir  aucune  applica  ion  quelconque^ 
contrairement  à  tous  les  principes  d'interprétation  légaleSi 
Ce  système  doit  être  repoussé,  car  il  n'est  pas  exact  de  dire 
que  l'Acte  de  1849  ne  contient  pas  de  disposition  récognitive 
de  la  prescription  invoquée  par  les  Appelants.  Mais  en  fût- 
il  ainsi,  l'exception  des  Appelants  n'en  aurait  pas  été  moins 
bien  fondée,  puisque  le  bénéfice  de  la  prescription  lui  était 
déjà  pleinement  acquis  sous  l'empire  de  l'ancien  Statut. 

Jugement  :  "  La  Cour,  etc.,  considérant  que  le  jugement 
dû  SO  Novembre,  1853,  rendu  par  la  Cour  Supérieure  à  Mont- 
réal, dont  est  appel,  condanme  les  Appelants,  es  qualité,  à 
payer  à  l'Intimé  le  montant  de  quatre  billets,  souscrits  à 
l'ordre  de  ce  demier  par  le  dit  feu  L.  Duvemay,  mais  que 
l'appel  ainsi  interjette  ne  porte  que  sur  cette  partie  du  dit 
jugement  qui  condamne  les  Appelants,  ès  dite  qualité,  à  payer 
à  l'Intimé  la  somme  de  £60  cours  actuel,  montant  de  l'un 
des  dits  billets,  savoir  celui  du  9  Octobre,  1837,  et  celle  de 
10s  dit  cours,  pour  frais  de  protêt  du  dit  billet  ; 

"  Considérant  qu'en  autant  qu'elle  a  rapport  au  dit  billet 
du  9  Octobre,  1837,  l'exception  péremptoire  des  Appelants  à 
l'action  de  l'Intimé,  à  l'effet  que  les  dits  quatre  billets  ont 
été  payés  et  déchargés  (discharged)  par  le  dit  Ludger  Duver» 
nay^  et  que  le  laps  de  cinq  ans  écoulé  depuis  Péchéance  respec- 
tive des  dits  billets^  sans  qu^aucune  action  ou  demande  ait  été 
intentée  sur  les  dits  billets^  constitue  en  loi  la  preuve  de  tel  paie^ 
ment  et  décharge^  est  une  exception  bien  fondée  ; 
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*^  ConaidéraïKt^  enfin,  que  la  prescription  dont  il  s'agit  et 
qni  est  invoquée  par  la  dite  exception,  avait  été  acquise  an 
dit  Ludger  Duvemay,  loiigtemps  avant  la  passation  du  Statut 
Provincial  de  la  12e  Vie.  cfa.  22^  et  que,  même,  aucune  des 
dispositions  de  ce  Statut  ne  peut  afiecter  la  dite  prescripticm, 
ni  les  droits  en  résultant  pour  les  Appelants,  es  qualité- 
Renverse  et  met  au  néant  le  dit  jugement  du  30  Novembre, 
1853,  en  autant,  seulement,  qu'il  condamne  les  Appelants,  es 
qualité,  à  payer  audit  Louis  Perrault  le  montant  du  dit  billet» 
du  9  Octobre,  1837,  et  les  frais  du  protêt  du  dit  billet  ;  Et  la 
Cour  condamne  le  dit  Louis  Perrault  aux  dépens  sur  le  pré* 
sent  appel.'* 

LoRANGER,  pour  le  S  Appelants, 
Lafrsnats,  pour  l'Intimé. 


SUPERIOR  COURT.— MONTREAL. 

Before  Dat,  Smith  and  Mondslst,  Justices* 

(  Larocque, • • Plaintif  y 

No.  107.  }  vs. 

(  Clarke, Defendant. 


Held:— That  in  an  affidavit  for  a 
Capias  ad  Reêpondendum,  the  allegation 
that  the  Détendant,  who  resided  at 
Rouse's  Point;  in  the  United  States,  is 
upon  the  point  of  immediately  leaving 
the  Province  to  go  to  the  United  States, 
and  giving  the  names  of  the  Plaintiff 's 
informants,  discloses  no .  intention  of 
Iraud,  and  ia  insufficient 


Jugé  :— Que  dans  on  affidavit  poor 
obtenir  un  Bref  de  Capias  ad  Rupon' 
dendum,  Talléguô  que  le  Défendeur» 
résidant  à  Rouse's  Point,  dans  les 
Etats-Unis,  est  sur  le  point  de  quitter 
la  Province  pour  aller  aux, Etats-Unis, 
et  donnant  le  nom  des  personnes  qui  en 
ont  informé  le  Demandeur,  n'iudique 
pas  rintention  de  frauder,  et  est  insuffi- 
sant. 


Judgment  rendered  the  29th  April,  1854. 

In  this  case,  the  Defendant,  who  was  described  in  the  Writ, 
"  as  ci-devant  marchand  de  la  paroisse  de  Montréal,  et  actuel- 
"•lement  du  village  de  Rouse's  Point  dans  les  Etats-Unis,'* 
had  been  arrested  by  the  Sheriff  on  a  Writ  olcap.  ad  resp.^  and 
lodged  in  the  common  jail  of  the  District, 
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The  affidavit  upon  which  the  Writ  issued,  aAer  stating  the 
cause  of  debt,  went  on  to  say  :  "  Que  le  déposant  est  informé 
"  d'une  manière  croyable,  a  toute  raison  de  croire,  et  croit 
^^  vraiment  dans  sa  conscience,  que  le  dit  William  Clarke  est 
"  sur  le  point  de  laisser  immédiatement  la  Province  du 
"  Canada,  au  moyen  de  quoi  le  dit  déposant  sans  le  béné- 
"  fice  d'un  mandat  de  prise  de  corps  contre  la  personne  du 
"  dit  William  Clarke,  peut  être  privé  de  son  recours  contre  le 
"  dit  William  Clarke.  Que  Edouard  Mercier,  aubergiste,  de 
^^  la  dite  Cité  de  Mcmtreal,  et  le  commis  de  ce  dernier,  connu 
**  sous  le  nom  de  Phedème,  ont  informé  le  dit  déposant  que  le 
"  dit  William  Clarke  est  et  était  sur  le  point  de  laisser 
*^  immédiatement  la  Province  du  Canada,  pour  se  rendre  dans 
"  les  Etats-Unis,  et  que  le  dit  William  Clarke  l'a  dit  lui- 
"  même  au  dit  déposant.  Que  le  dit  déposant  croit  vraiment 
"  que  le  dit  William  Clarke  est  sur  le  point  de  laisser 
^'  incontinent  ^a  Province  du  Canada,  dans  la  vue  de  frauder 
"  le  dit  déposant,  et  de  lui  faire  perdre  sa  créance." 

The  Defendant  moved  to  quash  the  writ  on  the  ground  that 
no  sufficient  grounds  were  specially  set  forth  to  justify  the 
Plaintiff  in  the  belief  that  the  Defendant  was  immediately 
about  to  leave  the  Province  with  intent  to  defraud  his  credi- 
tors,  and  that  no  presumption  of  fraud  could  arise  from  the 
fact  of  his  leaving  the  Province,  when  it  appeared  by  the 
Writ  and  affidavit  filed  in  the  cause  that  he  resided  without 
the  limits  of  the  Province — and  that,  in  fact,  when  the  affi- 
davit was  made,  he  was  merely  about  to  return  to  his  own 
domicile. 

Per  curiam.  This  is  not  the  affidavit  which  is  required 
under  the  Statute.  There  must  be  something  which  establishes 
a  prima  facie  case.  The  reason  assigned  must  be  a  reasonable 
one.    The  fact  that  the  Defendant  was  going  home  is  no 
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ground  for  concluding  that  he  was  doing  so  with  the  intention 
of  defrauding  his  creditors^ 
Motion  to  quash  granted. 

Lajhsnayk  and  Papin^  for  PlaiutiC 
MacK)  for  Defendants 


SUPERIOR  COURT.— MONTREAL. 

Before'  Smith,  Vanfklson  and  Mondclet,  Justices^ 

(  Boston, •  • Plaintiffs 

No.  1703.  \  vs. 

(  L'Ebio£b  dit  Laplante,.  •  • .  ^  •  •  •  ^  r^Defend<mt. 


Held  :— 1.  That  an  exception  which 
answen  only  a  portion  oCthe  deelaralioa 
il  bad,  and  will  be  dismiased  on  motion 

2  That  erreur  de  droit  ronet  be 
pleaded  by  eicepUon,  not  by  a  défense  au 
fonds  en  droit, 

3.  That  there  is  nothing  in  the  old 
law  of  France,  nor  in  the  law  of  Lower 
Canada,  which  prohibiu  leigniors  from 
conceding  landt  m  their  8«*igoiurie8  sub- 
ject to  rentes,  and  by  the  fame  deed 
•tipolating  à  prix  de  vente  for  the  same 
land,  and  a  censUavre  or  purchaser,  a  par- 
ty tu  such  contract,  cannot  apply  to  the 
Court  to  set  it  a«ide  on  alleged  e$rewr  de 
droit. 


Jugé  : — 1.  Gtn'ane  exception  qui 
répond  seolemeat  à  «ne  partie  de  la 
déclaration,  n'est  pas  valaole,  et  sera 
renvoyée  mr  motion* 

3.  Que  l'erreur  de  droit  doit  être  plai« 
dée  par  exception,  et  non  au  moycd 
d'une  défense  au  fonds  en  droit. 

3.  Gltt'il  n'y  a  rien  dans  l'ancien  dreiC 
Français,  non  plus  que  dans  lea  lois  du 
Bas-Canada,  qui  empêche  que  les  sei- 
gneurs ne  concèdent  les  terres  dans  leurs 
seigneuries  sujet  à  certaines  rentes,  et 
par  le  même  acte  stipulent  un  prix  de 
vente  pour  les  mêmes  terres,  et  un  censi- 
taire ou  un  acquéreur  à  tel  contrat,  ne 
peut  valablement  s'adresser  aux  tribu* 
naux  pour  fiûre  déclarer  tel  acte  nul 
pour  cause  d'eneur  de  droit. 


Judgment  rendered  the  27th  October,  1854. 

This  action  was  instituted  by  the  Plaintiff,  as  seignior, 
proprietor  and  possessor  of  the  seigniories  of  Thwaite  and 
St.  James,  in  the  District  of  Montreal,  against  the  Defendant, 
described  as  of  the  parish  of  St.  Edouard.  The  declaration 
set  forth  a  notarial  deed  of  the  18th  October,  1845,  whereby 
the  Plaintiff  sold,  gtanted  and  conceded  to  the  Defendant,  a 
lot  of  land  in  the  seigniory  of  Thwaite,  the  sale  being  in  con- 
sideration of  two  thousand  four  hundred  livres^  anden  cours.  It 
was  further  alleged,  that  the  Defendant  bound  himself  by  the 
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Deed  to  pay  the  Plaintiff,  annually,  a  penny  half  penny, 
argent  towmoiSy  and  a  quart  of  good,  clean,  dry,  merchantable 
wheat,  also  three  sous  of  cens  per  superficial  arpent,  with  a 
day's  corré«,  or  two  shillings,  at  the  option  of  the  Plaintiif, 
then  followed  allegations  of  the  possession  of  the  lot  by  the  De* 
fendant,  and  payment  of  a  portion  of  the  interest  and  capital^ 
and  of  the  rents,  and  of  the  refusal  of  the  Defendant  to  pay 
the  remainder  of  the  said  purchase,  money  and  interest,  toge- 
ther wilh  the  rents  or  value  thereof,  which  are  alleged  to 
amount  together  to  the  sum  of  eighty-eight  pounds  one  shil- 
ling and  nine  pen^ee,  currency,  as  per  statement  filed.  Conclu- 
sion for  last  mentioned  sum. 

The  Defendant  pleaded  2i  défense  au  fonds  en  droit  y  alleging 
that  the  PlûntifT  could  not  by  law  sell  and  concede  the  land 
in  question,  but  was  bound  as  seignior  to  concede  it  to  censi- 
iaires  wh»  might  demand  such  concession,  and  that  the  sale 
was  null  in  law,  and  was  moreover  consented  to  by  the 
Defendant,  sur  une  erreur  de  droit.  He  also  pleaded  an 
exception  setting  forth  that  the  deed  containing  the  sale  was 
null  in  law,  that  the  Plaintifif  could  not  sell  and  concede  the 
land  at  the  same  time,  that  the  PlaiatiflPs  rights  were  founded 
merely  on  tb?  concession  ;  jalleging  also  erreur  de  droit^ 
conclusion  to  annul  and  rescind  the  deed,  or  at  least  that 
portion  of  it  relating  to  the  sale,  and  for  the  dismissal  of  the 
PlaintiiT's  action  in  so  far  as  he  claimed  the  prix  de  vente 
referred  to. 

The  Defendant  also  filed  another  exception  to  that  «portion 
of  the  aetion  claiming  the  j^riz;  d!6ve»^e,  as  being  null  and 
contrary  to  law,  for  the  reasons  above  mentioned,  that  the 
Plaintiff  induced  the  Defendant,  by  error,  to  consent  to  that 
part  of  the  ^eed  which  is  alleged  to  be  without  cause,  value 
or  consideration,  and  that,  as  to  the  arrears  of  rent,  the  P^fen- 
dant  alleged  the  value  of  wheat  to  be  five  shillings  instead 
of  six  shillings  and  eight  pence  per  bushel,  making  seven 
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pounds  eight  Bhillihgs  and  eight  pence,  which  sum  was 
alleged  to  have  been  paid  and  compensated  by  the  laiger 
sum  acknowledged  by  the  Plaintiff  to  have  been  paid  as  the 
prix  de  vente^  and  which  was  so  paid  by  erroK 

Conclusion  to  dismiss  that  part  of  the  action  relating  to  the 
prix  de  vente^  the  sale  being  null  and  having  been  consented 
to,  san8  catise  ou  valeur ^  et  par  erreur^  and  that  the  said  portion 
of  the  deed  be  rescinded  and  annulled,  and  that  the  sum 
claimed  for  arrears  of  rent  be  declared  compensated  by  the 
sums  acknowledged  to  have  been  paid  on  account  of  the 
prix  de  vente. 

The  Plaintiff  filed  amotion  to  reject  the  défense  en  droits  in 
as  much  as  tbepleading  purported  to  be  only  to  a  portion  of 
the  Plaintiff's  action.  This  motion  was  dismissed.  Smith, 
Justice,  dissenting.  A  similar  motion  was  made  to  dis* 
miss  the  first  exception  on  the  same  grounds.  This  motioQ 
was  granted,  and  the  exception  dismissed,  another  motion  to 
reject  the  second  exception  on  the  same  grounds  was  dis« 
missed. 

To  the  first  exception  the  Plaintiff  filed  a  demurrer,  the 
reasons  of  which  will  sufficiently  appear  by  the  judgment 
maintaining  the  demurrer. 

A  special  answer  was  also  filed  to  the  second  exception 
and  the  case  was  inscribed  for  hearing  on  the  issues  of  law 
raised  by  the  pleadings. 

DuifKiN,  at  the  argument  in  law,  cited  the  authoiities 
quoted  below.  (1) 


(1)  5  Hervé,  p.  352,3  art,  61  :— lb.  pp  375-7:— 1  Herrë.  386-7  898:- 
HenrioodePanieysurDaiiiouUn,  pp.  476,4S^7-8  500:— lb.  121,  152:— Cham- 
^ôtiièra,  pp.2é3^,  ISO,  270  :--^D'Ârgentré,  Col.  1105,  ait  277  :— lb.  1,  No.  &î— 
ICoumier,  p.  104,  No.  204  :-^3  Journal  Jes  Aud.  286  :— 2  Henrioo  de  Paow. 
Diss.  Feod.  pp.  465-6,  300,  391  :— lb.  pp.  265*6,  273-5  6  :— 11  PoUûer,  Wt, 
432*  441  :— 12  Pothier,  CenS|  p.  2. 
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Jadgment  on  law  issues  18th  September,  1851. 
Day  and  Mokdxlst,  Justices. 

Day,  Justice,  stated  pleadings,  as  to  the  erreur  de  droit  ? 
We  are  of  opinion  that  it  cannot  be  taken  advantage  of  by  a 
•  défense  en  droit.  If  the  contract  on  the  face  of  it  had  .been 
one  contra  bonos  mores,  a  good  deal  might  have  been  said,  but 
the  point  intended  to  be  submitted  must  be  raised  by  ex- 
ception, and  the  défense  aufonfls  en  droit  must  be  dismissed. 

The  firsit  exception  has  beea  already  dismissed  as  answer- 
ing only  a  part  of  the  action.    The  special  çuiswer  in  law  to 
the  seco)ad  exception  raises  the   most  important  question, 
whether  a  seignior,  who  concedes  for  certain  ^nts,  is  prohi- 
bited by  law  from  joining  a  concession  with  a  sale,  and  the 
stipulation  of  a  price, — the  pretensions  of  the  Defendant  being 
that  the  seignior  cannot  sell,  but  must  concede,  and  that  if  he 
joins  to  the  concession  what  is  a  sale,  that  part  of  the  con- 
tract is  nuU.     What  was  the  Law  of  France  on  this  point  ? 
After  examination,  I  am  of  opinion,  and  all  the  Judges  concur, 
hat  no  prohibition  to  a  contract  of  this  kind  existed  under  the 
old  Law,  as  it  prevailed  in  France,  previous  jto  the  code 
Napoleoli  ;  I  £nd  no  statutory  enactment  or  Jurisprudence 
prohibiting  a  seignior  from  selling.    The  authors  are  mostly 
silent  upon  this  subject,  except  some  t^^'o  or  three  whose 
opinions  are  found  cited  in  Guyot.     We  find  nothing    in 
the  old  law,  or  in  the  Jurisprudence  of  France  to  prohibit 
such  a  contmct,  and  the  question  is  narrowed  down  to  the 
law  of  this  province^*— and  here  the  Defendant  relies  on  the 
arrets  of  1711  and  1732.  (1)    Does  this  contract  fall  within 
either  of  these  arrets  ?    Adverting  first  to  that  of  1732  we  find 
that  seigniors  are  prohibited  irom  selling  wild  l^ds,  lands 
€9»  bois  debout  J  under  penalty  of  nullity  of  the  contract  and  lea 
titution  of  the  price.    The  words  are  :  "  Fait  sa  Majesté  Ixèe 

■    '  ■  ...  ..I      I    11.,^ 

(1)  1  Ed.  et Ord. pp.  321, 486, enregistendin  the Conieil aoi^now^CUébe. 
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expresses  inhibitions  et  défenses  à  tous  seigneurs  et  antres 
**  propriétaires,  de  vendre  aucune  terre  en  bois  debout,  à 
'^  peine  de  nullité  des  contrats  de  ventes,  et  de  restitution  de 
**  prix  des  dites  terres  vendues,  lesquelles  seront  réunies  de 
"  plein  droit  au  domaine  de  Sa  Majesté."  But  it  will  be 
remarked  this  applies  to  wild  lands,  lands  en  bois  deboui  ;  * 
the  object  of  the  French  King  being  doubtless  to  prevent  the 
purchase  pf  lands  without  any  intention  of  settlement.  The 
object  was  to  colonize,  and  to  prevent  capitalists  and  specu- 
lators from  buying  and  selling  instead  of  clearing  the  coun- 
try. If  this  were  the  law  in  regard  to  the  present  kind  of 
land,  it  would  hold  equally  good,  as  to  lands  held  in  free  and 
common  soccage.  This  arrêt  cannot  apply  to  the  present 
action  in  which  there  is  no  allegation  that  the  land  in  ques* 
tion  was  en  bois  debout. 

The  other  a/rrêt^  that  of  17 11,  must  be  that  on  which  the  De-» 
fendant  can  alone  maintain  his  pretensions.  This  arret  sets 
out.  First)  the  non  settlement  of  the  lands,  and  that  certain 
seigniors  infuse  to  concede  or  settle,  which  is  contrary  to  the 
King's  intention,  and  orders  that  those  to  whom  the  King  hath 
granted  land  in  seigniory,  shall  settle  it  within  a  year  and  a 
day  under  risk  of  having  it  reassumed  as  part  of  the  domaine 
of  the  Crown.  Secondly,  His  Majesty  orders  "que  tous  les 
"  seigneurs  au  dit  pays  de  la  Nouvelle  France  ayent  à  con- 
"  céder  aux  habitants  les  terres  qu'ils  leur  demanderont  dans 
"  leurs  seigneuries  à  titre  de  redevances,  et  sans  exiger  d'eux 
"  aucune  somme  d'argent  pour  raison  des  dites  ccmcessions, 
"  si  non,  et  à  faute  de  ce  faire,  pemiet  aux  dits  habitants  de 
^^  leur  demander  les  dites  terres  par  sommation,  et  en  cas  de 
"  refus  de  se  pourvoir  par  deveint  le  gouverneur  et  lieutenant 
^  général  et  intendant  du  dit  pays,  auxquels  Sa  Majesté 
"  ordonne  de  concéder  aux  dits  habitants  les  terres  par  eux 
^  demandées  dans  les  dites  seigneuries,  aux  même  droits 
"  imposés. sur  les  autres  terres  concédées  dans  les  dites  seî- 
*^  gneuries,  lesquels  droits  seront'  payés  par  les  nouveam: 
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^  habitants  entre  les  mains  da  receveur  du  domaine  de  Si^ 
**  Majesté,  en  la  ville  de  Québec^  sans  que  les  seigneurs  en 
*^  puissent  prétendre  aucun  sur  eux,  de  quelque  nature  qu'ils 
"  soient."  It  is  to  be  observed  with  respect  to  this  arret j  that 
it  contains  no  prohibition  from  selling, — ^there  is  an  injunc* 
tion  to  sell,  à  titre  de  redevances^  without  exaofting  money. 

The  preamble  states  that  it  is  contrary  to  His  Majesty's 
intention  for  the  seignior  to  sell  to  the  habitanty  but  this  forms 
BO  part  of  the  enacting  clause,  and  is  therefore  not  law.  The 
enacting  clause  gives  a  specific  remedy  to  the  censitaire  if 
the  seignior  refuses  to  concede,  but  if  the  censitaire  does  not 
choose  to  avail  himself  of  this  remedy,  there  is  nothing  which 
declares  the  contract  null.  There  may  be  reasons  why  the 
eensitaire  will  rather  take  a  concession  on  the  terms  pror 
posed  by  the  seignior,  than  have  recourse  to  a  compulsory 
measure,  and  if  he  chooses  to  pay  something  more  for  his 
land,  there  is  nothing  in  that  fact,  or  in  the  language  of  the 
arret  itself,  which  would  authorize  us  in  deciding  the  con- 
tract to  be  illegal.  The  law  it  is  true  gives  the  habitant  a 
right  to  demand  the  land,  à  titre  de  redevances  ;  but  if  he 
wishes  to  avail  liim.self  of  this  right,  be  can  only  do  so  in  the 
way  which  the  law  points  out. 

The  party  who  voluntarily  contracts  waives  the  right  given 
by  the  arrit^  and  it  is  hi3  aifair.  There  might  be  several 
applicants  for  the  same  land  and  one  might  pay  more  than 
another.  The  seignior  might  be  willing  to  sell  part  of  his 
domaine^  and  if  he  finds  a  purchaser  willing  to  buy,  is  there 
any  thing  illegal  in  the  sale  ?  We  think  the  habitant  must 
come  before  the  Court  to  get  his  title,  but  if  he  takes  a  title, 
be  cannot  ask  the  Court  to  set  that  title  aside.  The  second 
branch  of  the  question  is  as  to  the  erreur  de  droit.  I  had  a 
right,  says  the  Defendant,  to  have  the  land  à  titre  de  redevances^ 
without  paying  any  sum  of  money,  and  in  paying  a  sum  I 
committed  an  error  of  law  ;  but  it  is  not  enough  for  a  man  to 
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be  ignorant  of  the  law  to  come  against  a  contract  voluntaiiljr 
made.  The  error  of  law  about  which  there  can  be  no  two 
opinions  as  to  its  causing  the  nullity  of  the  contracf^  is  where 
a  party  has  performed  some  thing  under  the  erroneous  im- 
pression that  he  was  compelled  to  do  it,  when  in  fact  he  was 
not.  In  the  present  case  there  was  no  compulsion,  there  was 
no  obligation  on  the  Defendant  to  buy  the  land,^  he  did  so 
voluntarily.  He  had  two  modes  of  getting  it  ;  one  pointed 
out  by  law,  the  other  by  voluntary  contract,  and  hç  cannot 
now  urge  that  he  did  not  know  there  wsis  another  course 
open  to  him,  besides  if  the  contract  is  bad,  it  is  bad  altogether. 
It  cannot  be  divided  so  as  to  compel  the  seignior  to  give  back 
the  money  whilst  the  Defendant  keeps  the  land.  But  the 
truth  is  the  question  intended  to  be  submitted  cannot  be 
raised  in  the  case  of  a  voluntarily  contract,  such  as  the  one 
before  the  Court.  When  the  cetisitaire  complies  with  the 
arrêt  of  171 1,  he  will  get  the  opinicm  of  the  Court  whether 
the  seigi^ior  is  bound  or  not  to  concede.  At  present  we  hold  : 

1.  That  there  is  no  law  prohibiting  a  seignior  from  joining 
a  concession  with  a  sale  and  the  stipulation  of  a  price. 

2.  That  there  is  no  error  of  law  so  pleaded  or  proved  as  to 
entitle  the  Defendant  to  reliefc 

3.  If  there  were  such  error,  the  Defendant  should  have 
taken  steps  to  get  the  contract  set  aside  altogether. 

The  judgment  dismisses  -the  defense  en  droit  ^^  considering 
'^  that  the  grounds   assigned  in  support    thereof   are  not 

"  grounds  which  can  properly  oi  legally  be  so  assigned." 

•        •        •        /» 

^^  And  considering  that  the  <2ontract  in  the  said  exception, 
''  and  also  in  the  Plaintifi's  declaration,  mentioned,  as  the 
^^  same  is  therein  described  and  set  forth,  is  not  by  law  de- 
^'  dared  to  be  null  and  void,  and  that  the  Defendant  cannot 
*'  by  reason  of  his  allegations,  that  he  consented  to  and  exr 
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^'  ecuted  the  same  in  error,  fm  erreur  de  droits  or  of  other  the 
^^  allegations,  matters  and  things,  in  his  said  exception  con* 
''  tained,  have  judgment,  that  the  part  of  the  said  contract  by 
^  which  a  sale  and  the  payment  of  a  price,  for  the  lot  of  land 
^^  therein  mentioned  is  stipolated,  declared  nail  and  of  no 
'^  effect,  as  in  and  by  his  exception  and  the  conclusions  by 
'^  him  therein  taken  he  hath  prayed,  maintaining  the  said 
''  answer  in  law  of  the  Plaintiff,  doth  dismiss  the  said  excep- 
"  tion  with  costs." 

The  only  evidence  in  the  case  apart  from  the  titles  and 
deeds  filed,  consisted  of  the  depositions  of  two  witnesses 
examined  by  the  Plaintiff  to  prove  the  price  of  wheat. 

The  case  having  been  beard  on  the  merits,  Judgment 
was  rendered,  condemning  the  Defendemt  to  pay  the  smn 
demanded.     The  Judgment  contains  no  motivé.  (1) 

BsTHtTKE  and  Dunkin,  for  Plaintiff. 
HuBEBT,  OuiMET  and  MoBiN,  for  Defendant. 


COUR  DE  CIRCUIT.— ST.  HYACINTHE. 
Présent  :  McCord,  J,  S.  Juge. 

SRsFouB,  ..••.• • .  •  Demandeur. 
vs. 
Senegal,  .••...•..•. Défendeur. 


Held  :— That  a  Roman  Catholic  ia 
not  bound  to  pay  tithes  for  the  produce 
of  a  laud  held  in  free  and  common  soe- 
cage  in  the  townships^ 


Jugé  : — due  le  Catholique  Romain  of 
doit  pas  la  dîme  des  grain*  recueillis  aur 
une  terre  tenue  en  franc  et  common  foo» 
cage  dans  lea  townahipa.  (2J 


Jugement  rendu  en  Octobre  1854. 

Les  faits  de  cette  cause  apparaissent  suffisjamment  par  le 

jugenaent. 

■  —  -  ■  ■    ■  ■   ■    .■      ^ 

ri)  Vide  2  L.  C.  Rep.  p.  36,  Langlois  tb.  Martel  :--3  L.  C.  Rep.,  p.  475,  Laj}. 
rlois.in.  Tradel. 
(2)  The  Law  Reporter,  Montreal,  p.  104, 
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McCoRD,  J.  s.  Juge  :-^L'action  du  Demandeur  allègue 
qu'il  est  prêtre  et. Gurédesseryant  la  mission  catholique  de 
Ste.  Cécile,  dans  le  township  de  Milton  ;  et  que  le  Défen- 
deur est  propriétaire  et  en  possession  de  partie  du  lot  No.  14, 
dans  le  8e  rang  du  dit  township,  et  paroissien  Catholique 
Romain,  domicilié  sur  les  ten^s  dépendantes  de  la  Mission 
de  Ste.  Cécile,  dont  le  Demandeur  à  la  desserte, — et,  qu*en 
conséquence,  le  Défendeur  doit  dix  chelins  au  Demandeur, 
valeur  de  la  dîme  des  ^raij^s  recueijilis  par  kd  sur  son  dit  lot 
4e  terre^ 

A  cette  action  le  Défendeur  a  répondu  en  droit» 

1.  Que  ie  piitre  qui  n'a  que  la  desserte  i^'a  point  droit  aux 
dîmeisi. 

2.  Que  la  misçion  de  Ste.  Cécile  étant  compris.e  dans  le 
township  de  MUton,  dont  les  terres  sont  tenues  en  franc  et 
commun  soccage,  et  régies  par  le«  lois  anglaises,  qui  ne 
reconnaissent  poiif^t  ejfx  cejtte  province  le  droit  de  dîmes,  le 
Demandeur  n'est  point  fondé  dans  sa  demande^ 

3.  Que  la  mission  n'est  ni.  ,4canoniquement  oi  civilement 
érigée  en  cure  ou  paroisse. 

Telles  sont  les  questions  soumises  à  la  Com; 

11  est  parfaitement  connu  que  dans  l'origine,  en  France  et 
en  Angleterre,  les  dîmes  étaient  des  contributions  volontaires, 
et  qu'elles  ne  sont  devenue^  exigibles,  qu'après  avoir  été 
sanctionnées  par  la  loi,  ce  qui  e  eu  lieu,  en  France,  sous 
Chsurlemagne,  et  en  Angleterre,  en  partie  en  i'w  Î86,  et  plus 
généralement  en  l'an  930.  (1) 

Il  faut  donc  pour  donner  lieu  au  droit  de  dîmes  une  loi 
expresse.  Dans  cette  province,  ce  droit  formait  partie  des 
lois  introduites  par  les  Rois  de  France  dans  cette  partie  du 

(1)2  Black.  Cofmo.  p.  26  :— 3  Bora'e  Eocle.  Law  vbo.  Tithes,  p.^387. 
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pays  soumis  à  leur  domination  connu  comme  le  Canada  sel-' 
gnenrial,  et  y  fut  trouvé  en  vigueur  à  Pépoque  de  la  conquête 
en  175».  (1) 

Par  PAete  de  la  14e  Geo.  III.  c*.  88,  sec.  5,  il  est  statué 
que  les  habitants  de  la  province  de  Québec,  professant  la  reli- 
gion de  Péglîse  de  Rome,  jouiront  du  libre  exercice  de  leur 
dite  religion  ;  et  que  le  cleigé  de  leur  église  pourront  exiger 
les  redevanees  accoutumées,  mais  seulement  des  personnes 
qui  professeront  la  dite  religion.  S'il  n'y  eut  eu  que  cette 
elanse  dans  le  Statut,  on  aurait  peut-être  pu  dire  que  ce  droit 
devait  s'étendre  à  toute  la  province  de  Québec,  maintenant 
la  province  du  Canada,  mais  dans  la  9e  section,  tout  doute 
disparait,  par  le  proviso  suivant  : 

^^  Que  rien  de  contenu  dans  cet  acte  ne  s'étendra,  ou  ne 
^^  sera  censé  s'étendre^  à  aucunes  terres  octroyées  par  Sa  Ma- 
^*  jesté,  ou  qui  seront  ci-après  octroyées  par  Sa  Majesté,  ses 
^  héritiers  et  successeurs,  pour  être  tenues  en  franc  et  com- 
"  mun  soccage.^' 

Le  seul  antre  Statut  sur  le  sujet  est  la  S  le  Geo«  IH,  c.  SI, 
sec.  35y  qui  confirme  et  répète  la  même  disposition,  avec  la 
restriction. additionnelle  que  lorsqu'un  protestant  possédera 
Hne  terre,  qui,  entre  les  mains  d'un  catholique  romain  aurait 
été  sujette  au  droit  de  dîmes,  il  en  sera  déchargé,  et  n'y  sera 
pas  sujet,  telle  est  actuellement  la  loi  du  pays  sur  ce  pujet, 
et  en  présence  d'une  prohibition  expresse  qui  interdit  l'exten- 
tion  du  droit  de  dîmes  aux  terres  tenues  en  franc  et  commun 
soccage,  je  dois  maintenir  la  défense  en  droit,  pour  la 
seconde  raison  y  contenue,  et  décider  que  le  Défendeur  ne 
doit  point  de  dîmes  au  Demandeur  pour  Ites  grains  recueillis 
par  lui  sur  sa  terre  tenue  en  franc  et  commun  soccage  dans 
le  township  de  Milton. 

SicoTTE,  pour  le  Demandeur. 

Dk  BoucHSiiviLLE,  pour  le  Défendeur. 

(1)  Voir  EdUda  hunb  de  Mai,  1669. 
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No.  2655 


SUPERIOR  COURT.— MONTREAL- 
Before  Smith  and  Mondelet,  Justices. 

C  Brown, PlainHjf. 


vs. 


(  HoGAN  et  al Defendant 


Held  :— That  a  Hotel  keeper  has  no 
lien  or  privilege  on  a  piano,  for  rent  of  a 
room  hired  for  a  night  for  the  purpose  of 

giving  a  Concert,  by  a  person  i^lio  had 
ired  or  borrowed  the  piano  from  the 
owner,  and  had  lef^  without  paying  for 
the  rDonij  and  the  owner  has  a  right  to 
revendicate  the  piano  and  to  damages  fi>r 
its  detention  from  such  Hotel  keeper* 


Jugé  : — du'un  hôtelier  n'a  aocnn 
droit  de  gage,  ou  privilège,  sur  un  piano 
pour  le  loyer  d'un  local  loué  pour  tme 
soirée,  pour  y  donner  an  Concert,  ptr 
une  personne  qui  avait  loué  ««n  emprunté 
le  piano  du  propriétaire  d'ictriui,  et  était 
parti  sans  payer  le  loyer,  et  que  le  propri- 
étaire du  piano  a  droit  de  revendiquer  et 
d'obtenir  des  dommaffes  de  l'hôtelier 
pour  la  détention  de  tel  piano. 


Judgment  rendered  the  28th  June,  1854. 

.  Action  en  revendication  to  recovet  possession  of  a  Piano, 
l^lea,  that  the  Defendants  as  hotel  keepers  leased  a  large 
room  in  their  hotel  at  £6  5  0  per  day,  to  one  Warr,  by 
whom  the  piano  was  brought  and  placed  In  the  said  room. 
That  after  using  the  room  for  a  day  and  giving  a  public  con- 
cert therein,  Warr  left  without  paying  for  the  room,  and  that 
the  Defendants  had  a  lien  on  the  piano  for  the  £6  5  0  and 
were  prepared  to  deliver  it  up  to  the  proprietor  on  payment 
of  that  sum.  Conclusion  praying  act  that  they  did  not  con- 
test the  PlaintiflPs  right  of  property  in  the  piano,  and  were 
Willing  to  deliver  it  up  on  payment  of  £6  5  0,  and  praying 
that  it  be  declared  "  subject  to  a  lien  affecté  far  privilege 
"  spécial^  in  favor  of  the  Defendants.'* 

The  answer  denied  the  allegations  of  the  plea,  and  set  up 
that  the  piano  was  deposited  in  the  hotel  St.  Lawrence  Hall 
by  the  Plaintiff,  that  the  Defendants  knew  it  was  the  Plain- 
tiiPs  property,  and  further  that  it  was  publicly  mentioned  at 
the  concert  that  the  piano  had  been  kindly  lent  by  the  Plain- 
tiff for  fhe  concert.    Replication  general. 

Smith,  Justice  :  The  evidence  shows  that  the  Defendants 
had  let  a  large  room  in  their  hotel  to  a  party  for  a  single 
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night  for  the  purpose  of  giving  a  concert.  This  third  party 
also  hired  or  borrowed  the  piano  in  question  from  the  Plain- 
tiff who  sent  it  to  the  hotel  in  charge  of  a  person,  and  had 
always  kept  the  Key  ;  the  piano  being  only  opened  for  the 
concert.  The  Defendants  contend  that  the  piano  was  liable 
for  the  hire  of  the  room.  The  Court  is  against  their  preten- 
sions. The  rule  of  law  is  that  whatsoever  is  taken  into  a 
room  pour  garnir  les  lieux  is  liable  for  rent.  But  this  would 
hot  apply  to  the  present  case  where  the  property  was  placed 
in  the  hotel  temporarily,  and  for  a  specific  object.  The  dis- 
tinction is  clearly  pointed  out  by  Troplong  in  his  treatise  on 
privileges  et  hypothèques^  and  on  the  principle  laid  down  by 
him  and  also  on  the  authority  of  Pothier,  (1)  the  saisie  revere 
dication  most  be  declared  good^  and  Judgment  rendered  for 
£6  damages  for  the  detention. 

Cherribr^  Domoif  and  Donioie,  for  Plaintiff. 

David  and  Ramsat,  for  Defendants. 

SUPERIOR  COURT?— M^ 
Before  Day,  Smith  and  Mondelet,  Justices. 

(  Taylor,.. r... Plaintiff. 

No.  1204.  }  vs. 

(  ARTHtrne^  al....  .,.,^ Héfmàaràs, 

Held  : — ^That  in  an   action  by  the  |     Joi^é  : — Qae  dans  une  action    par 
indorser  of  a  Bill  of  Exchange  against   Pendossear  d'une    Lettre  de    Change, 

hearing  on 


the  acceptors,  the  Plaintiff  cannot  at  the   contre  l'accepteur,  le  Demandeur  ne  pent 
Q  the  merits,  move  to  reject  pas  à  I'audiuon  aui  mérites,  faire  motion 


the  evidence  of  the  iirawer  who  proves 
the  Bill  to  have  been  accepted  for  bis  own 
accommodation  ;  the  interrogatories  pro* 
posed  by  the  Deftndantn  and  annexed  te 


pour  rejeter  le  témoignage  du  tireur  qû» 
va  à  établir  que  la  Lettre  de  Change 
avait  été  acceptée  poUr  son  accommode- 
ment ;  lès  interrogatoires  soumis  par  los 


a  Cammisswn.  Rogatoire  for  the  examina-    Défendeurs  et  annexés  à  une  Comibii^ 
tion  of  the  drawer  having  been  allowed  'sion  Rogateire  pnur  l'examen  du  tireur 


by  consent,  and  the  witness  swearing  he 
has  no  interest  in  the  event  of  the  cause. 


ayant  été  alloeés  de  consentement,  et  le 
témoin  ayant  juré  qtt'il  n'avait  auom 
intérêt  dans  Tevenement  du  procès. 


Judgment  rendered  the  28th  June,  1854^ 

Action  on  Bill  of  Exchange  for  £300,   sterling,  dated  af 
Glasgow,  31st  March,   1851,  payable  six  months  after  date 
(1)  Traité  du  Louage,  No.  272. 
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drtiwii  by  Wm.  Allan  and  Sons  on  the  Defendants,  and 
accepted  by  them^ 

Several  pleas  were  filed  in  the  case  setting  forth,  in  eÔect, 
that  the  Bill  was  accepted  for  the  accommodation  of  Alexan- 
der Allan,  carrying  on  business  at  Glasgow,  under  the  ûïm 
of  Wm.  Allan  and  Sons  ;  that  the  Bill  was  kept  in  the  hands 
of  the  drawer  until  his  insolvency  when  it  was  indorsed  by 
the  said  Alexander  Allan,  to  one  James  Donaldson,  after  it 
became  due  ;  and  that  it  was  by  the  latter  endorsed  to  the 
l^laititiff  also  after  maturity,  and  without  valuable  consider- 
atiotié 

The  ans^ets  of  the  Plaintiff  denied  the  allegations  of  the 
Defendants'  pleas,  and  alleged  that  the  Plaintiff  i^as  the 
holder  in  good  faith  of  the  bill  for  value  and  without  know* 
ledge  of  the  traiisactions  between  the  drawer  and  acceptors. 

Admissions  Were  given  by  the  Defendants  of  the  signa- 
tures of  the  parties  to  the  Bill,  and  a  commission  rogatcire 
was  issued  to  Glasgow  on  behalf  of  the  Defendants.  Inter- 
rogatories for  the  examination  of  various  witnesses,  and  also 
of  Alexander  Allan,  the  drawer,  were  annexed  to  the  com- 
mission covering  the  facts  set  up  as  a  defence  to  the  action. 
The  interrogatories  atid  cross  interrogatories  were  allowed 
by  Consent.  The  fcommissioii  having  been  returned,  thé 
Plaintiff  at  the  hearing  on  the  merits,  moved  to  reject  the 
evidence  of  Alexander  Allan  on  the  ground  of  interest,  and 
the  Defendants  moved  to  fyle  a  letter  from  the  Defendants  to 
Alexcmdèr  Allan,  dated  at  Motitreàl,  six  fnonths  previous  to 
his  examination,  discharging  him  from  all  liability  in  respect 
of  the  Bill  in  question.  The  signature  to  this  letter  was  ad- 
mitted ;  but  no  evidence  was  adduced  to  show  that  it  had 
been  received  by  Allan  previous  to  his  examination. 

Dat,  Justice  :  This  action  Lsj  by  the  Indorser  of  a  Bill  of 
Exchange  resident  at  Glasgow  against  the  acceptors  resident 
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at  Montreal.  The  pleadings  set  forth  that  the  Bill  was  ac- 
cepted for  the  accommodation  of  the  drawer,  and  was  en. 
dorsed  by  him  to  one  Donaldson  after  maturity,  and  that  Do- 
naldson sold  it  to  Plaintiff  for  £50,  the  Bill  being  for  £âOO. 

There  is  evidence  under  the  commission,  apart  from  the 
examination  of  the  drawer,  that  a  Bill  of  the  same  amount, 
identified  by  marks  on  the  Bill,  passed  through  the  Western 
Bank  of  Scotland,  having  been  discounted  at  that  Bank  by 
Allan,  and  taken  up  by  him  on  the  day  it  became  due.  The 
fact  of  the  Bill's  being  accepted  for  the  accommodation  of 
the  drawer  is  clearly  established  by  Allan  ;  also  that  he  dis- 
counted it,  and  took  it  up  when  due,  and  .that  he  afterwards 
transferred  it  to  Donaldson. 

The  Defendants  examined  on  fails  et  articles^  distinctly 
state  the  Bill  to  have  been  an  accommodation  Bill,  and  the 
qaestion  comes  up  whether  Allan's  evidence  is  admissible  for 
the  Defendants.  If  the  Bill  had  not  been  made  for  .the  accom- 
modation of  the  drawer,  Allan's  evidence  would  have  been 
admissible.  His  interest  would  have  been  a  balanced  interest  ; 
but  in  case  of  an  accommodation  Bill,  he  would  be  liable  to 
the  Defendants  for  the  costs  of  this  action  and  his  interest 
would  be  adverse  to  the  Plaintifl's.   But  we*  think  the  Plain- 
tiff cannot  now  avail  himself  of  this.  No  objection  was  made 
to  the  interrogatories  addressed  to  Allan,  and  unless  this  be 
done^  it  would  be  against  common  •justice  and  common 
sense  to  allow  an  objection  taken  at  the  argument  of  the  case 
to  prevail,  after  the  interrogatories  were  allowed  by  consent. 
Allan  swears  he  had  no  interest  in  the  case,  and  if  objection 
had  been  taken  he  might  have  pulled  out  of  his  pocket  the 
discharge  dated  before  his  examination.  The  rule  in  England 
as  to  the  time  and  mode  of  taking  objection  to  the  examina- 
tion of  a  witness,  is  that  now  stated.  (1)    And  besides  the 


(1)  RoKoe,  Bills,  p.  135  :— 3  M.  4b  S.  p.  95^*3  Oomu'i  Bench,  p.  464. 
27 
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Bill  having  been  retired  by  Allan  could  not  be  reissued.  (Î) 
The  action,  therefore,  must  be  dismissed. 

Judgment. 

^^  Considering  that  the  interrogatories  for  the  examination 
of  the  said  Alexander  Allan  were  allowed  by  consent,  and 
that  no  objection  was  made  or  taken  to  the  competency  of  the 
said  Alexander  Allan,  as  a  witness,  until  the  final  argument 
of  this  cause  upon  the  merits  ;  and  further,  considering  that 
the  said  Alexander  Allan,  in  his  deposition  taken  under  the 
said  commission,  hath  sworn  that  he  had  no  interest  in  the 
event  of  this  suit,  doth  overrule  and  dismiss  the  motion    of 
said  Plaintiff  for  the  rejection  of  the  evidence   of  the   said 
Alexander  Allan  ;  and   considering  that  the  Defendant  hath 
established  by  legal  evidence,  that  the  Bill  of  Exchange  in 
the  Plaintiff's  declaration  described  was  accepted  by   the 
Defendants  without  considération,  and  solely  for  the  benefit 
and  accommodation  of  Alexander  Allan  trading  at  Glasgow, 
under  the  firm  of  Wm.  Allan  and  Sons,  and  that  the  said  Bill 
had  been  negociated  by  the  said  Allan,  and  discounted  for 
his    benefit,  and  had,  when  due,  been    paid  and   retired 
by  him,  and  after  the  time  when  the  said  Bill  of  Exchange 
had  so  became  due,  did  indorse  and  transfer  the  said  Bill  to 
James  Donaldson  in  the  declaration  mentioned,  who  endorsed 
and  transferred  the  same  to  the  said  Plaintiff,  and  that   by 
reason  thereof,  and  by  law,  the  said  indorsements  were  null 
and  void,  &c.,  doth  dismiss  the  said  Plaintiff  with  costs  '* 

MoRisoN,  for  Plaintiff. 
Robertson,  A.  &  6.  for  Defendant 

(l)Byies»p.220:—Stnrkie,oa  Evidence,  pp.  756,  758,*9  vbo.  IfUeresUd  wU* 
ness  :~i  B.  dLCreawoll,  689. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Yanfslson  and  Mondelet,  Justices. 

C  MoRisoN, •  •  •  • Plaintiff. 

No.  1842.  }  vs. 

(  KiKRKowBia,    Tutor, Defendant. 

Held  : — That  a  spécial  replication  I  Jugé  : — Qu'one  réplique  spéciale  ne 
cannot  be  filed  by  a  Defendant  to  the  pent  être  filée  par  nn  Défenoeor  &  U 
■pecial  answer  of  the  PJaintiff.  |  ré{>onse  spéciala  du  Demandeur. 

Judgment  rendered  the  27th  September,  1854. 

This  was  an  action  on  two  promissory  notes,  of  the  14th 
July,  1848,  made  by  the  Defendant  infavour  of  one  Augustin 
Paradis,  and  by  the  latter  transferred  to  the  Plaintiff  in  the 
month  of  August,  1852,  by  a  notarial  deed  of  transfer. 

The  plea  of  the  Defendant  set  up  compensation  as  regarded 
part  of  the  amount  due  upon  the  notes,  and  a  confession  of 
Judgment  as  regarded  the  balance. 

To  the  Defendant's  pleas,  the  Plaintiff  replied  by  a  special 
answer,  which  should  more  properly  be  called  an  exception 
of  compensation,  to  the  plea  of  compensation.  The  allega- 
tions of  this  special  answer  set  forth  facts  which  the 
Defendant  conceived  to  be  of  a  nature  requiring  him  to  reply 
specially  in  order  to  complete  the  issue,  and  he  accordingly 
filed  a  special  replication,  setting  forth  the  affirmative  facts 
which  he  deemed  necessary  Xo  destroy  the  elSect  of  the  Plain 

tiffs  special  answer  by  way  of  compensation. 

• 

The  pleadings  being  in  this  state,  the  Plaintiff  moved  the 
Court  to  reject  from  the  record  the  Defendant's  special  repli- 
cation. . 

Day,  Justice  :  The  majority  of  the  Co,urt  are  of  opinion 
that  under  the  Ordinance  25lh  Geo.  3,  cap.  2,  sec.  IS,  the  De- 
fendant had  no  right  to  file  a  special  replication,  and  there- 
fore grant  the  Plaiutifi's  motion. 
27* 
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VANTELsoif ,  Justice  :  As  I  dissent  from  the  Judgment  of 
the  Court,  I  shall  proceed  to  explain  the  grounds  of  the  opi- 
nion I  entertain  on  the  subject. 

The  present  question  is  one  of  moment,  and  is  not  new  to 
me,  as  it  has  presented  itself  in  one  or  two  instances  to  my 
personal  knowledge,  when  at  the  Bar  ;  and,  from  the  view 
taken  of  it  at  that  time  bj  the  Courts  adjudging  the  matter, 
I  feel  justified  in  dissenting  firom  the  Judgment  now  rendered 
by  the  majority  of  this  Court. 

The  principle  upon  which  the  Court  is  about  to  settle  their 
Judgment  is,  that  no  pleading  can  be  allowed  beyond  a 
replication.  To  that  rule  I  cordially  subscribe  ;  but  it  is  on 
the  construction,  or  interpretation,  which  ought  to  be  given 
to  the  Law,  that  I  do  not  agree  with  the  majority  of  the 
Court.  I  shall  therefore  briefly  state  the  reasons  of  my  disr 
sent. 

The  Provincial  Ordinance  25th  Geo.  Ill,  Cap.  2,  sect.  13, 
enacts,  that  every  issue  in  law  or,  fact,  to  be  formed  in  any 
cause,  shall  be  made  and  completed  by  the  declaration, 
answer  and  replication  in  cases  of  abatement  and  bar,  of  the 
said  parties.  Plaintiff  and  Defendant, — whether  the  Replica- 
tic  n  is  to  be  general  or  special,  the  law  is  silent  u]X)ii  this 
point. 

When  the  Ordinance  of  the-  26th  Geo.  Ill,  Cap.  3,  ^was 
promulgated,  the  rule  of  decision  in  all  Courts  of  Civil  Juris- 
diction in  the  Province  was  the  French  law,  declared  to  be 
such  by  the  Imperial  Act  of  the  14th  Geo.  Ill,  Cap.  88,  Sect. 
8th. 

There  being  no  prohibition  in  the  jOrdinance,  declaring 
that  the  Replication  may  not  be  special  in  certain   cases 
where  the  nature  of  the  issue  tendered,  and  the  interest  of  the 
parties  absolutely' require  it,  I  take  it,  that  in  such  cases,  the 
party,  Defendant,  may  file  one.    I  am  free  to  confess    that 
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Tcry  few  cases  reqtiire  such  a  Replication,  but  a  few  do,  and 
the  present  is  a  case  in  point 

The  first  case  of  the  kind  which  presented  itself,  was  that 
ot  Gaspard  vs.  Pacquet,  (1)  The  question  was  gone  over 
very  fully  in  this  case  by  the  late  Chief  Justice  Se  well,  and 
concurred  in  by  the  two  learned  -Counsel  in  the  case,  Vallières 
de  St.  Real,  late  Chief  Justice,  and  Mr.  Pyke  afterwards 
appointed  Puisne  Judge  in  the  District  of  Montreal.  The 
question  was  not  carried  to  a  superior  tribunal,  nor  was  the 
point  ever  doubted  afterwards,  that  I  know  of.        . 

A  second  case  of  the  kind  occurred  in  the  District  of  Que- 
bee,  about  the  year  1835,  in  a  case,  under  the  number  1262, 
Noad  vs.  Torrance,  wherein  a  similar  proceeding  took  place, 
and  in  which  I  acted  as  the  Attorney  for  the  Plaintiff;  under  the 
circumstannes  of  the  case,  it  was  thought  necessary  to  tender 
and  file  a  special  replication  to  the  special  answer  put  in 
to  a  plea  of  peremptory  exception.  A  special  replication 
having  been  filed,  the  Plaintiff's  Attorney  moved  to  take  the 
same  from  the  files,  as  having  been  received  and  filed  con- 
trary to  law.     The  Court  refused  to  grant  this  motion.  (2) 

I  stated  in  my  opening  that,  when  the  Ordinance  ot  1785 
Was  passed,  the  rule  of  decision  in  the  Civil  Courts  of  Law 
was  the  French  Law,  by  that  law  the  special  replication 
was  permitted.  On  this  head,  I  refer  to  two  works,  but 
many  others  can  likely  be  consulted  on  the  subject.  (8)    Al- 

(1)  Stuart's  Reporta,  p.  100,  February  Term  I817|  Quebec. 

(2)  In  thi»  cause  of  Noad  vs.  Torrance,  the  Defendant  first  obtained  leave  to  file 
hia  special  replication  to  the  special  answer  of  the  Plaintiff;  in  a  later  case  however, 
No.  47  of  1^1,  Motz  vs.  Couette,  the  Defendant  filed  a  special  replication  to  the 
■pedal  answers  of  the  Plaintiff  without  having  first  obtained  leave  to  that  effect. 
The  Plaintiff  moved  to  reject  this  special  replication,  not  so  musk  on  the  ground 
that  a  pleading  of  this  description  could  not  upon  any  occasion  be  filed,  but  upon 
the  ground  that  before  doing  so  he  was  bound  to  obtain  leave  of  the  Uourt,  upon 
•hewing  cause.   The  Court  rejected  this  motion . 

Interlocutory  order  rendered  the  3rd  day  of  April,  185®. 

(3)  15  Répeirtoire  de  Ghxyot  vbo.  Réplique,  pp.  S33  et  4  and  the  ùxm  givaii 
thm  : — 1  Pigeau,  p.  210,  form  of  Replicaiiôn. 
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.though  the  English  Law  is  hot  to  be  cited  in  contradiction  to 
the  French  Law  in  this  case,  still,  where  there  is  conformity, 
ft  may  well  be  quoted.  I  therefore  6ite  from  S  Chitty  on  Plead- 
ing p.  474-5,  and  the  forms  of  special  replication  given  there  ; 
Jacob'â  Law  Diet.  vbo.  Pleading  1,  2. 

Upon  these  considerations  I  cannot  possibly  assent  to  thé 
Judgment. 

Cherrivr,  Dorion  and  Dorion,  for  Plaintiff. 
Barnard,  for  Defendant. 


SUPERIOR  COURT.— MONTREAL.. 
Before  Day,  Vanfiason  and  Monbelet,  Justices. 
(Stewart, ; FUdfUiff. 


No.  16ia 


vs. 


(  McEdward,  • Defendant 


Held  :->T1iat  relatioiu  wHhin  the 
prohibited  degree,  soch  an  sisteri  and 
Dro^er-in  law,  are  not  iémoim,  néces- 
uureSf  admissible  to  prove  seduction  in 
an  actioA  en  tiédaraiiàn  de  patemUé. 


Jugé  :--^Qae  Un  parents  ati  degré 
prohibé,  tels  que  frères  et  sœurs  et  beau- 
frère,  ne  sont  pas  témoins  nécessaires, 
admissibles  pbur  faire  preuve  de  la  sé- 
duction dans  une  action  en  âédanticHt 
de   paternité. 


Judgment  rendered  the  29th  Sejitember,  ISM.     * 

This  was  an  action  en  déclaration  de  patèfnité^  hnmghVhj 
the  Plaintiff  against  the  Defendant,  to  which  the  latter 
pleaded  the  general  issue,  not  guilty. 

The  issue  being  joined,  the  parties  proceeded  to  their 
enquétéj  and  fjpom  the  nature  of  the  facts  exhibited  in  evi- 
dence, two  of  the  Plaintifi's  sisters,  and  her  brother-în-îâW, 
Were  called,  and  examined  to  prove  a  material  fact,  being  an 
occtxrrence  which  took  place  in  the  dwelling  house  of  the 
Plaintiff,  wherein  no  strangers  were  present,  namely,  that  on 
the  Ifit  January,  1852,  the  Defendant  was  at  a  party  in  the 
house  of  the  father  of  the  Plaintiff,  was  requested  to  sleep 
fiiere,  did  so,  and,  next  morning,  was  found  in  bed  with  the 
Plaintiff  where  he  had  apparently  passed  the  lUght. 
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The  witnesses  so  examined,  were  Betsey  Stewart,  and 
Margaret  Stewart,  sisters,  and  William  Mullins,  brother-in- 
law  of  the  Plaintiff. 

The  Defendant  objected  to  the  examination  of  these  wit- 
nesses on  the  ground  that  they  were  related  to  the  Plaintiff, 
within  the  degree  prohibited  by  law.  The  objection  was 
reserved  unt  1  the  final  hearing  of  the  case,  on  which  day, 
motion  was  made  by  the  Defendant  to  declare  the  objec^on 
valid,  and  to  reject  the  evidence  in  consequence. 

Dat,  Justice  :  This  is  an  action  by  a  young  wowan  en  . 
déclaration  de  paternité,  and  for  damages.  Is  the  case  made 
out  ?  It  is,  if  the  evidence  of  record  is  to  be  taken.  Two 
sisters  and  a  bipther-in-law  prove  the  material  facts.  Are 
they  témoins  nécessaires  ?  shall  they  be  made  such  ?  The 
majority  of  the  Court  think  not.  The  only  exceptions  to  be 
found  in  the  books  are  in  cases  of  adultery  and  sévicts.  by 
the  husband.  The  Defendant's  moticoi  is  granted  ;  and  the 
action  dismissed  with  costs. 

Vanfelson,  Justice  :  My  dissent  from  the  Judgment  is 
founded  upon  the  following  reasons.  The  decision  of  the 
Court  is  founded  upcm  Art.  11,  Tide  22,  of  the  Ordinance 
of  1667,  which  is  imperative  in  its  terms,  and  had  it  been 
strictly  adhered  to,  would  settle  the  question  ;  but  it  is 
a  fact  well  known  by  those  who  have  read  and  exa- 
mined the  discussions  which  took  place,  when  that  Article 
of  the  Ordinance  was  adopted,  that  many  able  writers  consi- 
dered the  Article  too  stringent  in  its  terms,  and  therefore 
declined  to  axscede  to  it.  What  thesQ  able  writers  predicted 
has  happened,  and  the  Courts  of  Law  in  France  found  it  in 
justice  absolutely  necessary  to  modify  the  rigour  of  the  text, 
and  they  had  to  admit  of  certain  but  veiy  necessary  excep- 
tions.   They  were  three  in  number,  as  stated  by  Pigeau  ;  (1) 

(1)  I  Pigean,  Procd.  CiTiIe,  p.  28, 
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ihe  third  exception  reported  by  him  is  the  one  on  which  I 
rely  to  sustain  my  dissent  from  this  Judgment,  and  is  in  the 
following  words  :  "  Lorsqu'il  s'agit  d'un  fait  passé  dans  l'in- 
térieur d'une  famille  et  dont  les  parents  seuls  peuvent  avoir 
connaissance."  ^ 

It  is  clearly  admitted  by  the  majority  of  tb45  Court  in  ren- 
dering Judgment,  that  in  cases  of  adultery  and  sémcea  com- 
mitted by  the  husband,  children  and  other  relations  within 
the  prohibited  degree  are  admissible.  Why  not  in  an  ex- 
treme case,  like  the  present,  I  am  still  to  learn.  What,  a 
man  ol  depraved  character,  and  of  immoral  habits,  will  be 
allowed  to  partake  of  the  hospitality  of  a  father,  abuse  his  con- 
fidence and  seduce  his-daughter  in  the  dead  of  the  night,  and 
will  be  allowed  to  go  free,  because  no  strangers  can  be  found 
to  convict  him  of  the  deed.?  I  consider  that  to  be  neither  law, 
justice  nor  reason,  on  the  contrary  I  believe  that  the  evidence 
in  this  case  comes  clearly  within  the  third  exoeption  laid 
down  by  Pigeau. 

The  principle  it  advocates  was  recognized  by  the  Superior 
Court  at  Quebec  in  the  case  of  Caron  vs.  Michaud.  (1) 

When  in  practice  in  the  District  of  Quebec,  I  never  heard 
the  rule  I  invoke  doubted  either  by  the  Bench  or  the  Bar.  I 
am,  therefore,  obliged  to  dissent  from  the  Judgment. 

Robertson,  A.  and  G.  for  Plaintiff. 
Cross  and  Bancroft,  for  Defendant. 

(1)  2  L.  C.  lUp.  p.  192. 
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SUPERIOR  COURT.— MONTREAL. 

Before  Day,  Vanfelson  and  Mondelet,  Justices. 

C  Daoust, ...*... .Plaintiff. 

No.  2255.  <  vs. 

(  Deschamps, Defendant. 

Held  :— That  the  amount  of  costs  I  Jugé  : — Que  le  quantum  dee  frais 
[MLyable  on  the  amendnient  of  a  déclara-  |  payables  sur  Famendcment  d'une  décla- 
tion  is  in  the  discretion  of  the  Court.       |  ration  est  à  la  discrétion  de  la  Cour. 


Judgment  rendered  the  19th  September,  1854. 

This  was  an  hypothecary  action  to  which  the  Defendant 
filed  pleas  called  défenses  and  exceptions.  After  issue 
joined,  the  Plaintiff,  on  the  18th  September,  lg64,  moved  to 
amend  his  declaration  on  payment  of  costs.  The  question 
which  arose  was  as  to  the  amount  of  oosts  the  Plaintiff  should 
pay  on  the  amendment 

The  majority  of  the  Court,  Day  and  Mondelet,  Justices, 
allowed  the  amendment  on  payment  of  £3  costs. 

Vanfelbon,  Justice  :  This  application  is  the  first  case 
that  has  occurred  «ince  I  have  liad  -a  seat  on  the  bench. 
During  the  course  of  a  long  practice,  when  a  member 
of  the  Quebec  Bar,  no  amendment  was  ever  allowed  in 
the  Courts  there,  without  tying  the  Plaintiff  down  to  pay 
the  fall  costs  to  which  the  Defendant  would  have  been  en- 
titled, if  either  the  Plaintiff  had  withdrawn  the  cause,  or  the 
same  had  been  dismissed.  Hiis  was  founded  upon  the  Srd 
section  of  the  Provincial  Ordinance,  25th  Geo.  8,  Cap.  2, 
which  enacts  in  express  and  well  defined  terms  :  "  that  the 
*^  said  declaration,  so  to  be  filed,  crhall  not  be  altered  or 
^^  amended  after  being  fyled  as  above  said^  unless  upon  role 
"of  the  Court,  and  upon  payment  of  costs."  (1)  This  ex- 
pression "  costs'^  is  well  defined  and  understood  in  law,  and 
a  term  not  susceptible  of  doubt. 

(1)  Refised  Statutes  p.  86. 
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The  definition  of  ^^costs^'  dépens^  is  thus  given  by  Gayot.  (1) 
^^On  appelle  ainsi  les  frais  qui  ont  été  faits  à  la  poursuite 
^^  d'un  procès,  et  que  la  partie  qui  a  succombé,  doit  payer  à 
"celle  qui  a  eu  gain  de  cause."  In  the  Nouveau  Deuisart, 
we  find  :  "  On  entend  ordinairement  par  dépens  les  frais  des 
"  procédures  faites  pour  psLTveniraujugement  des  procès."  (2) 
The  writer  adds  t 

"  L'obligation  de  payer  les  dépens,  est  la  peine  la  plus 
"  naturelle  des  plaideurs  téméraires." 

Such  was  the  maxim  strictly  adhered  to  in  France  under 
the  Ordinance  of  1667.  (3) 

I  am  free  to  admit  that  this  article  of  the  Ordinanoe,  under- 
went a  modification  when  it  was  enregistered  in  the  Conseil 
Supérieur  in  Canada  in  1678,  and  if  the  Ordinance  25th 
Greo.  3,  Cap.  2,  had  not  been  subsequently  promulgated^  it 
would  still  apply  :  but  our  Provincial  Law  has  made  a  new 
enactment  in  cases  of  amendment  of  the  declaration,  one  of 
an  imperative  nature,  and  one,  over  which  Courts  of  Law  in 
this  Country,  can  exercise  no  legal  .discretion.  In  truth  to 
allow  the  Plaintiff  to  amend  without  the  payment  of  the  costs 
^ue  to  the  Defendant  is  granting  the  Plaintiff  a  favour, 
|o  the  prejudice  of  the  Defendant,  who  thereby  ismjured  to 
thé  amount  of  the  costs  by  him  incurred  in  defending  the  suit 
i^p.  to  the  time  of  the  amendment,  which  I  consider  unjust 
ftnd  contrary  to  law.  Many  cases  of  amendment  took  place 
when  I  was  in  practice,  and  none  did  occur,  as  far  as  my 
mepioiy  serves  me,  where  the  Plaintiff*  was  not  ordered  to 
pay  full  costs.  One  case  in  particular  I  remember,  which  was 
decided  some  ten  or  twenty  years  ago  this  was  the  case  of 
Lee  vs.  Douglass,  wherein  the  only  amendment  required  wajs 
to  alter  a  date  in  the  body  of  the  Declaration.  I  moved  to 
.M^end,  and  full  costs  were  allowed  and  paid. 


(I)  5  Rep.  de  Jiirispnidence,  vbo.  Dépeiie,  p.  438. 
;2)  NooT.  Deiu  vbo  ûôpens,  p.  231, 
;3)  1  Ord.  1667,p  31. 


i. 
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The  86th  Sect,  of  the  12th  Vic.  Chap.  38,  is  quoted  against 
me,  but  this  law  by  no  means  destroys  my  position,  and  is 
intended  for  a* totally  differeat  case,  and  does  not  repeal  the 
provisions  of  the  25th  Qeo.  3,  Cap.  2,  in  matters  of  amend- 
ment to  the  declaration,  which,  in  my  opinion,  still  stands 
ontouched  and  remains  in  full  force,  for  the  sole  case  it  pro- 
vides for. 

I  therefore  dissent  from  the  Judgment  rendered  in  this 

eanse.  * 

V 

HiTBfeRT  and  OuiMETTV,  forPlaintifL 
PSLI.STISR  and  Bslanoeb,  for  Defendant. 


i|AAAAM^MAAMMMAAM«««V«AAMMMM««^nM>% 


SUPERIOR  COURT.— MONTREAL. 
Before  Day,  Smith  and  Mondeutt,  Justices. 

(  Fuller,  «'...••.«• AppelUmtj 

<  and 

(  Jones,  ».«••« i. ••••••  ReapondenL 


Held  : — That  mail  carriers  conveying 
mengera  and  efiVcU  acroM  a  Toll 
Bridge,  erected  am  1er  the  6th  Geo.  IV, 
Cap.  29,  are  not  ezcmpied  by  that  Sta. 
iota  ixMOk  the  payaient  of  Tolls* 


Jagé  :--€lue  lea  pervonnee  qai  trana» 
portent  tes  malles  et  qui  en  même  tempt 
transportent  des  passagers  ot  deseflreu»ur 
un  Pant  de  Péa^e,  érigé  en  vsrtu  de  la  6e 
G^.  IV,  chap.  *29,ne  sont  pas  evemptet 
du  droit  de  Péage  en  vertu  du  fitatnL 


Judgment  rendered  the  31st  March,  1854. 

This  action  was  brought  originally  in  the  Circuit  Court, 
St  Johns,  by  the  Honorable  Robert  Jones,  proprietor  of  the 
Toll  bridge  across  the  River  Richelieu,  for  the  recovery  of 
^25  7  11,  alleged  to  be  due  for  tolls  from  the  9th  Sep- 
tember, 1851,  to  the  9th  September,  1852,  on  divers  carriages 
drawn  by  two  or  four  horses,  belonging  to  the  Defendant, 
^^ch  bad  crossed  the  bridge  during  that  period  laden  with 
passengers  and  divers  effects.  The  plea  was  to  the  effect 
that  the  Defendant,  during  the  said  period,  was  conductor  and 
earrier  of  Her  Majesty's  mail,  and  that,  therefore,  he  was  not 
liable  for  toll. 
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The  Jadgment  rendered  on  the  tenth  June^  one  thousand 
«ight  hundred  and.  fifty-three,  by  Guy,  Circuit  Judge,  dis- 
missed the  Defendant's  exception,  and  condemned  him  to  pay 
the  sum  demanded,  and  from  this  judgment  an  appeal  was 
instituted  to  the  Superior  Court. 

Dat,  Justice  :  The  question  for  decision  is  the  right  of 
Jones  to  levy  Toll  from  the  Defendant,  who  claims  exemption 
on  the  ground  that  he  was  carrying  Her  Majesty's  Mails. 
The  question  is  to  be  decided  by  the  6th  Geo.  IV,  Cap.  29, 
conferring  on  Jones  the  right  of  building  the  bridge,  and  of 
levying  Tolls.  The  7th  section  is  in  the  following  terms  : 
^*  Provided  always,  and  be  it  furtherenactedby  the  authority 
^^  aforesaid,  that  no  person,  horse  or  carriage  employed  in 
"  conveying  a  mail  or  letters  under  the  authority  of  His  Ma- 
"  jesty's  Post  Office,  nor  for  the  horses,  or  carriages  laden  or 
^^  unladen,  and  drivers  attending  officers  and  soldiers  of  His 
^*  Majesty's  Forces,  or  of  the  Militia,  whilst  upon  their  march, 
"  or  on  duty,  nor  the  said- officers  or  soldiers,  nor  any  of  them, 
^^  nor  carriages  and  -drivers  or  guards,  sent  with  prisoners  of 
^^  any  description,  as  well  going  and  coming,  provided  they 
"  are  not  otherwise  loaded^  shall  be  chargeable  with  any  Toll 
"  or  rate  whatsoever." 

The  Court  thinks  the  provisions  of  this  section  sufficiently 
clear  to  justify  the  pretensions  of  the  Plaintiff.  The  words 
"  provided  they  are  not  otherwise  loaded,"  we  are  of  opi- 
nion, refer  to  all  the  exemptions.  The  legislature  never  in- 
tended that  a  mail  carrier  should  take  what  he  pleased  over 
the  bridge  gratis^  because  he  carried  the  mail.  Appeal  dis- 
missed. 

Labsrgb  and  Laflamme,  for  Plaintiff  below  and  Res- 
pondent. 

Delagbaye,  for  Defendant. 

MoBEAU,  Leblanc  and  Cassipt,  for  Appellant. 
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SUPERIOR  COURT.— QUEBEC. 

Before  Bowen,  Chief-Justice,  Duyal  and  Mereditst, 
Justices. 
Macpherson, 4 Petitioner. 


No.  876. 


vs. 


The  Mayor  and  Co^ncillors  of  the  City  of 
Quebec,».... Defendants. 


Held  :— That  in  the  exercise  of  the 
powvn  cooferred  on  aCorporation,  bj  Sta- 
tute, affecting  the  property  of  individuals, 
such  as  the  power  conferred  on  the  Cor- 
poration of  the  City  of  Quebec,  by  the 
10th  Vic.  c  113,  and  I3th  and  14tii  Vic. 
c.  100,  B.  7,  of  acquiring  the  right  of  way 
or  servitude  necessary  wt  the  construc- 
tion of  the  Quebec  water  works,  the 
course  sanctioned  and  pointed  out  by  the 
legislature  must  be  stnctly  pursued  and 
a&ered  to,  and  any  departure  from 
such  course  will  vitiate  the  proceedings  ; 
aad  the  taking  of  land  for  such  purpose 
must  be  under  the  conditi.ns  mentioned 
in  the  Statute,  and  not  under  any  other 
conditions,  if  such  taking  be  compulsory. 
In  the  present  case,  the  conditions  con- 
tained in  th£  tender  of  the  Corporation, 
in  the  award  of  the  arbitrators,  and  in 
the  verdict  of  the  jury,  confirmatory  of 
such  award,  not  being  in  accordance 
with'the  Statute  above  cited,  the  whole 
of  tbe  ptoceedingfl,  submitted  to  revision 
by  Writ  of  Certiorari^  must  be  all 
quashed  and  set  aside. 


Ju^6  : — due  dans  I'eiercice  des  pou- 
voirs coi.fiés  à  une  Corfwration,  par  un 
Statut,  affectant  la  propriété  des  mdivi. 
dus,  tel  que  le  pouvoir  confié  a  la  Cor- 
poration de  la  Cité  de  Gtuébec,  par  la  10e 
Vie,  c.  113,  et  par  la  13e  et  14e  Vie.  c 
100,  s.  7,  d'acquérir  tout  droit  de  pas- 
sage ou  tiute  servitude  nécessaire  pour 
la  construction  de  l'aqueduc  de  Cluébee, 
le  mode  spécifié  et  prescrit  par  la  légis- 
lature doit  dtre  strictement  suivi  et  ob- 
servé, et  tout  écart  du  mode  ainsi  pres- 
crit annulera  les  procédures; — et  la 
prise  de  possession  d'aucun  terrain  pour 
tel  objet  doit  se  faire  aux  conditions  men- 
tionnées dans  le  Statut,  et  non  àaucuaei 
autres  conditions,  si  c'est  une  expropria- 
tion foreée.|Dans  l'espèce,  les  conditions 
mentionnées  dans  les  offres  de  la  Cor- 
poration, dans  la  sentence  des  arbitres, 
et  dans  '  le  verdict  des  jurés  confir- 
matif  de  cette  sentence,  n'étant  pas 
conformes  aux  Statuts  cités  plus  haut, 
toutes  les  procédures,  soumises  à  révision 
au  moyen  d'un  Writ  de  CertUfran^ 
doivent  ôtre  déclarées  nulles. 


Judgment  rendered  the  l6th  September,  1854. 

By  the  Provincial  Statute,  ISth  and  14th  Victoria,  Cap. 
100,  intituled,  "  An  Act  to  amend  an  Act  for  supplying  the 
"  city  of  Québec  and  parts  adjacent  thereto  with  water,"  it 
is  enacted,  section  6t)i,  That  the  Corporation  of  Quebec  shall 
have  power  to  enter  into  contracts  for  the  purchase  and  ac- 
quiring of  land  and  all  necessary  materials  connected  with 
the  water  works, — ^to  acquire  the' right  of  way  when  neces^ 
sary, — to  settle  and  adjust  the  amount  of  land  damage,  and 
pay  the  amount  agreed  upon  for  the  same  ;  and  it  is  further 
enacted,  section  7th,  That  if  any  person  interested  in  lands 
which  the  said  Corporation  may  require,  or  oVer  which  a 
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right  of  way  or  servitude  may  be  required  for  the  said  works, 
shall  not  accept  a  proposal  in  writing  made  by  them,  for 
compensation  for  his  land  or  for  damages,  to  be  occasioned 
by  the  act  of  the  Corporation,  the  Corporation  may  agree 
with  such  person  to  refer  the  same  to  one  or  more  disinte- 
rested persons,  the  award  of  whom  or  of  the  majority  of 
whom  shall  be  binding  and  final  in  all  matters  under  £25, 
and  in  all  matters  where  the  award  shall  exceed  £25,  the 
award  shall  be  likewise  binding  and  fiinal  unless  appealed 
firom,  by  one  or  both  of  the  parties,  by  petition  to  the  Court 
of  Quarter  Sessions  for  the  District  of  Quebec,  at  its  first  sit» 
ting  after  the  making  and  publishmg  of  the  award,  whereat 
a  jury  shall  be  empanelled  to  decide  the  amount  payable  by 
the  Corporation,  as  and  for  compensation  for  land  or  damages^ 
as  the  case  may  be,  and  if  the  verdict  of  the  Jury  shall  de- 
clare the  sum  awarded  to  be  sufficient,  the  Appellant  shall 
pay  the  costs  of  the  appeal,  and  if,  on  \he  contrary,  the  sum 
awarded  be  declared  insufficient,  the  costs  ahaU  be  paid  by 
the  Respondent. 

In  the  present  case,  the  Corporation  required,  for  the  use 
of  the  water  works,  a  certain  portion  or  strip  of  land  belong- 
ing to  the  said  L.  T.  McPherson,  and  forming  part  of  his 
farm  ;  and  made  him  an  offer  of  £31  4  10,  at  the  rate  of 
£15  for  each  superficial  arpent,  which  offer  was  refused  by 
the  said  L.  T.  McPherson. 

With  this  offer,  the  Corporation  caused  to  be  served  upon 
the  said  L.  T.  McPherson  a  draft  of  the  deed  of  sale  to  be 
executed  between  the  parties.  In  this*  deed  of  sale,  it  was 
stipulated  that  the  said  L.  T.  McPherson  should  continue  to 
make  use  of  the  said  piece  of  land  required  for  the  water 
works,  but  that  the  Corporation  should  have  the  right  to  enter 
thereon,  whenever  it  would  be  requisite  to  keep  the  said 
water  works  in  good  repair,  fcc. 
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On  the  9th  day  of  October,  1862,  the  matter  was  referred 
hy  the  parties  to  three  arbitrators,  David  Bell,  Joseph  Ed. 
De  Blois  and  John  Malcolm  Fraser. 

On  the  13th  day  of  December,  1852,  the  Cily  Council 
passed  the  following  resolution  : 

Resolved, — ^That  the  main  pipe  for  the  conveyance  of  water 
from  Lorette  to  Quebec,  being  now  laid,  and  the  work  com* 
pleted  in  a  strip  of  land  traversing  the  farm  of  L.  1^.  McPher- 
son.  Esquire,  measuring  thirty-one  feet  french  measure  in 
breadth,  the  City  Council  hereby  declare,  that  it  is  not  their 
desire  nor  intention  to  construct,  or  cause  to  be  constructed, 
any  other  work  or  works  in  or  upon  the  said  strip  of  land, 
nor  to  exercise  any  other  right,  whatsoever  upon  the  same, 
than  that  of  authorizing  the  Manager  of  the  water  works,  or 
other  person  employed  for  the  purpose,  to  pass  over  the  strip 
of  land,  occasionally,  to  examine  the  works,  and  ascertain 
their  condition,  and  if  need  be  to  repair  or  change  the  pipes 
now  sunk  therein  by  digging  up  and  removing  the  pipes, 
and  substituting  others  in  their  stead,  that  a  convenient  pas- 
sage over  or  across  the  said  strip  of  land,  shall  at  all  times 
be  afforded  to  the  said  L.  T.  McPherson,  his  agents  or  ser- 
vants, even  while  repairs  are  going  on,  and  that  he  shall  have 
the  right  to  cultivate  the  said  strip  of  ground,  subject  only  to 
the  above  mentioned  uses  by  the  Corporation,  that  the  gates 
which  the  said  L.  T.  McPherson  is  required  by  the  draft  of 
deed,  served  upon  him,  to  erect  and  maintain  in  the  fenceis 
traversing  the  strip  of  land,  shall  be  furaisbed  with  padlocks 
from  the  Corporation  and  kept  locked,  and  that  this  Council 
hereby  consents  to  make  such  alteration  in  the.  draft  of  the 
deed  intended  to  be  executed  between  the  Corporation  and 
the  said  L.  T.  McPherson  as  will  make  their  intention  decor 
and  "r^^/inifcst. 

This  resolution,  without  the  consent  of  McPherson,  was 
referred  to  the  arbitrators,  who  acted  upon  it,  as  also  upon  the 
deed  of  reference. 
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Taking  into  consideration  the  conditions  mentioned  in  this 
resolution,  they  awarded  McPherson  £52  lOs.  An  appeal 
was  taken  by  him  to  the  Court  of  Quarter  Sessions,  and  the 
verdict  of  the  jury  confirmed  the  report  of  the  arbitrators. 

At  the  instance  of  McPherson,  the  proceedings  were 
removed  before  the  Superior  Court  by  a  writ  of  Certforan,  and 
there  were  set  aside  and  annulled  for  the  grounds  stated  in 
the  judgment, 

Merepith,  Justice  :  Under  the  Statutes  passed  for  sup- 
plying the  City  of  Quebec  with  water,  the  Corporation  of 
that  City,  may  take  any  land,  required  for  the  water  works, 
which  they  are  empowered  to  construct  ;  or  they  may  acquire 
any  "  right  of  way  or  servitude,"  necessary- for  those  works.  (I) 

In  the  exercise  however  of  the  powers  thus  conferred,  the 
course  sanctioned  by  the  legislature  must  be  strictly  pursued  ; 
it  being  a  well  established  rule  that  "  where,  by  Statute,  a  spe- 
"  cial  authority  is  delegated  to  particular  persons  affecting 
**  the  property  of  individuals,  it  must  be  strictly  pursued  and 
"  appear  to  bé  so  upon  the  face  df  the  proceedings.  (2) 

In  the  present  instance  the  Corporation,  by  a  notice  bearing 
date  the  12th  August  1852,  informed  the  Petitioner,  that  they 
intended  to  take  from  him  a  certain  strip  of  land,  subject  to 
the  conditions  mentioned  in  a  proposed  deed  of  sale,  of  which 
a  copy  was  served  upon  him. 

Among  the  conditions  in  the  proposed  deed*  were  the 
following  :  ■ 

That  the  cens  et  rentes  upon  the  land,  even  the  future,  should 
be  paid  by  the  Petitioner,  and  not  by  the  Corporation  ;  that 
the  fences  and  ditches  traversing  the  land  should  be  made 
and  maintained  by'the  Petitioner,  in  the  place  and  stead  of 

0)  10  Vkt  Cap  1 13  and  iSih  and  14th  Vict  Cap.  100,  sec.  7. 
(2)  Lee  vs,  Mifnen,  V.  and  Co.,  618,  (Alderson,  Baron)  cited  WordswoTth's 
law  of  Rûlway,  Water  and  other  Companies,  p.  146.  and  Rex  vi.  Croke,  Cooper»^ 
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the  Corporation  ;  and  that  the  Petitioner  shonld  continue  to 
have  a  right  to  cultivate  the  land  "  without  prejudice,  how- 
"  ever,  in  any  wise  whatever,  to  the  works  which  the  said 
"  Corporation  shall  construct  and  make,  or  cause  to  be  con- 
"  structed  and  made,  on  the  said  piece,  parcel  or  lot  of  land 
"  for  and  in  respect  of  the  said  water  works,  &c." 

The  Petitioner  might  have  rejected  the  proposition  thug 
made,  had  he  thought  fit  to  do  so  ;  for  although  the  City  Cor* 
poration  had  a  right,  either  to  acquire  a  servitude  on  his  land 
without  his  consent,  or  to  take  any  part  of  that  land  required 
for  the  construction  of  their  water  works  ;  yet  they  had  no 
power  to  take  his  land,  and  at  the  same  time  to  subject  him 
to  future  obligations  in  relation  to  it  ;  nor  had  they  a  right,  in 
order  to  reduce  the  price  to  be  paid  by  them,  to  stipulate  that 
the  Petitioner  should  have  a  right  to  cultivate  the  land, 
after  he  ceased  to  be  the  owner  of  it. 

The  Petitioner  did  not  urge  these  objections,  and  on  the 
I9th  October,  1852,  an  instrument  was  signed,  naming 
experts  to  value  the  strip  of  land,  upon  the  conditions  men- 
tioned in  the  proposed  deed. 

At  the  argument  before  us,  it  was  contended  by  one  of  the 
learned  Counsel  for  the  Petitioner,  that  the  reference  to 
experts  thus  entered  into  was  nuU,  as  not  being  in  accord- 
ance with  the  provisions  of  the  Statute  ;  from  which  it  was 
said  the  parties  could  not  even  by  common  consent  deviate. 
I  am  not  prepared  to  adopt  this  proposition  ;  but  this  much 
must  be  conceded  ;  that  as  the  expropriation  sanctioned  by 
the  legislature  is  unconditional,  no  condition  could  be 
attached  «fb  it,  without  the  consent  of  both  parties. 

Reverting  now  to  the  proceedings  before  the  experts^  we 

find  that  while  the  case  was  still  under  their  consideration, 

the  City  Council  passed  a  resolution,  declaratory  of  their 

ittt«iitioii0|  ai  to  the  ttte  to  be  madi»  b^  the  Corporation  of 
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the  strip  of  land  in  qnestion  ;  and  as  to  the  rights,  in  relation 
to  it,  to  be  reserved  to  the  Petitioner. 

This  resolution  was  placed  by  the  Corporation  before  the 
experts  without  the  consent  of  the  Petitioner  having  been 
obtained,  or  even  asked. 

The  learned  Counsel  for  the  Corporation,  represented  this 
resolution  of  the  Council  as  a  mere  explanation  of  some  of 
the  clauses  in  the  proposed  deed  of  sale  ;  but  it  is  far  from 
being  merely  explanatory,  for  it  modifies  some  of  the  most 
important  clauses  of  the  deed.  For  instance,  under  the  deed, 
the  Corporation  could  have  constructed  on  the  Petitioner's 
land  any  works  necessary  for  the  water  works,  whereas 
under  the  resolution  no  work  whatever  could  be  constructed 
above  the  surface  of  the  land.  The  resolution  also  expressly 
modified  the  obligations  of  the  Petitioner,  as  to  the  field  gates 
to  be  kept  up,  on  the  strip  of  land  in  question. 

It  has  also  been  argued,  that  as  the  resolution  of  the  Coun- 
cil, tended  to  restrict  the  obligations  to  be  imposed  upon  the 
Petitioner,  it  gave  him  no  cause  of  complaint.  But  the  object 
of  the  resolution,  obviously,  was  not  so  much  to  restrict  those 
obligations,  as  to  reduce  the  compensation  to  be  paid  by  the 
Corporation  ;  besides,  it  is  plain  that  neither  of  the  parties, 
without  the  consent  of  the  other,  bad  power  to  make  any 
change  whatever  in  the  conditions  of  the  reference  to  the 
experts.  Of  this,  however,  the  majority  of  the  experts  seem  not 
^o  have  been  aware,  for  in  their  award  they  refer  to  the 
resolution  of  the  Corporation  ;  make  it  one  of  the  grounds 
upon  which  they  rest  their  Judgment  as  to  the  compensation 
to  be  paid  to  the  Petitioner  ;  and  direct  that  "  the  terms  of 
"  the  said  resolution  shall  be  embodied  in  and  form  part  of 
"  the  said  draft  of  deed  of  sale." 

A  mere  statement  of  those  proceedings  is  sufficient  to  show- 
that  the  award  is  invalid  ;  for  the  Petitioner's  land  has  been 
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estimated,  not  unconditionally,  as  sanctioned  by  the  Statute  ; 
nor  upon  the  conditions  agreed  to  by  both  parties  ;  but  upon 
conditions,  some  of  which  have  been  assented  to  by  only 
one  of  those  parties. 

As  to  the  verdict  of  the  Jury,  it  is  objectionable  on  the 
same  ground,  and  to  the  same   extent,  as  the  report  of  the 

The  resolution  of  the  Council,  not  assented  to  by  the  Peti- 
tioner, was  produced  at  the  examination  of  the  first  witness 
heard  by  the  Jury,  is  adverted  to  by  several  of  the  other 
witnesses,  and  clearly  was  taken  into  consideration  by 
the  Jury  in  forming  their  verdict.  The  Jury  declare  by  their 
verdict  that  the  sum  of  £52  currency,  granted  to  the  Petitioner 
"  as  compensation  for  the  land  taken  by  the  Mayor  and 
"  Councillors  of  the  City  of  Quebec,  and  damages  incurred, 
'*  or  to  be  incurred,  as  stated  in  the  award  of  the  experts  "  is 
snfficient. 

It  is  impossible  to  suppose  that  the  jury,  in  declaring  that 
the  compensation  awarded  by  the  experts  was  sufficient, 
meant  to  say,  that  the  land  for  which  that  compensation  was 
awarded,  should  be  taken  upon  conditions  different  from  those 
of  the  award.  No,  the  conditions  of  the  award  are  in  effect 
embodied  in  the  verdict  confirming  that  award,  and  if,  as  we 
do,  we  hold  the  award  bad,  we  cannot  declare  the  verdict 
good. 

For  these  reasons  I  am  of  opinion  that  the  proceedings  in 
the  Court  of  Quarter  Sessions  must  be  set  aside,  but,  we  think, 
without  costs  ;  the  irregular  proceedings  in  the  Court  below, 
being  quite  as  much  attributable  to  the  Petitioner  as  to  the 
Corporation. 

The  Petitioner,  upon  finding  that  an  illegal  award  had  been 

rendered  against  him,  ought  to  have  addressed  himself  to 

this  Court,  where  alone  the  award  could  be  set  aside.     The 

Coturt  of  Quarter  Sessions  bad  iio  power  to  adjudicate  upon 
I   ?8»  ^  r 
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the  regularity  or  legality  of  the  proceedings  before  the  experts  ; 
and  as  the  parties  were  not  agreed  as  to  the  conditions  upon 
which  the  land  of  the  Petitioner  was  to  be  taken,  there  was 
not  in  reality  any  issue  between  the  parties,  upon  which  the 
Jury  could  pronounce  a  verdict. 

It  is  with  regret  that  we  find  ourselves  compelled  to  set 
aside  proceedings  which  have  occupied  much  time,  and  been 
attended  with  considerable  expense  ;  but  the  right  of  the 
Petitioner  to  the  redress  which  he  claims  from  this  Court,  in 
our  opinion,  admits  of  no  doubt,  we  therefore  grant  the  prayer 
of  his  petition  and  set  aside  the  verdict  in  the  Court  below. 

By  the  judgment  it  is  ordered  "  that  the  orders,  proceed- 
ings and  judgments  returned  with  the  Writ  of  Certiorari  be 
quashed." 

Holt  and  Irvine,  for  McPherson. 

Baillargé,  for  the  Corporation  of  the  City  of  Quebec. 

COUR   SUPERIEURE.-MONTREAL. 

'  MoREAu, Demanderesse^ 

vs 

No.  942.    <    Mathews, Défendeur  y 

et 
Fisher, Intervenant, 


Jugé  : — due  la  stipulation  dans  un 
contrat  de  mariage,  que  "  les  futurs 
époux  se  prennent  avec  leurs  biens  et 
droits  à  chacun  d'eux  appartenant,  et 
tels  qu'ils  pourront  leur  écheoir  ci- après 
à  quelque  titre  que  ce  soit,  lesquels  dits 
biens  meubles  ou  immeubles  entreront 
dans  la  dite  communauté,"  est  un 
ameubliFsement  général  de  tous  les  biens 
des  conjoints,  nonobstant  classe  de  réa- 
lisation subséquente  ;  et  que  le  douaire 
coatumier  ne  peut  conséquemment  être 
réclamé  sur  les  propres  du  mari. 


Held  : — That  a  covenant  in  a  mar- 
riage contract,  that  'Hhe  parties  take  one 
anuth<tr  with  the  property  and  rights  to 
(•ach  of  them  respectively  Monginfr»  and 
such  as  may  hereafter  accrue,  of  what 
nature  soever,  which  said  proptrty  mo- 
veable  or  immoveable  shall  enter  into  the 
community,"  is  a  covenant  of  ameuAUs- 
sèment  of  all  the  property  belonging 
to  the  parties,  notwithstanding  a  subse- 
quent clause  of  réalisation  ;  and  that 
consequently  the  customary  dower  can- 
not be  claimed  out  of  the  huslNuid's 
propres. 


Jugement  rendu  le  30  Décembre,   1854. 

I^'action  était  portée  devant  la  Cour  Supérieure,  à  Mont- 
réal, par  la  Demanderesse,  comme  cessionnaire  et  étant  aux 
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droits  d'Amable,  Ursule  et  Henriette  Martineau,  enfants  de 
Amable  Martineau  et  de  Ursule  Lemieux,  contre  le  Défen- 
deur, en  revendication  de  moitié  d'un  immeuble,  dont  ce  der- 
nier était  détenteur,  et  que  la  Demanderesse  déclarait  affec- 
té au  douaire  coulumier  en  faveur  de  la  dite  Ursule  Lemieux 
et  ses  enfants,  suivant  les  conventions  de  mariage  entre  le 
dit  Amable  Martineau  et  la  dite  Ursule  Lemieux,  suivant 
acte  devant  Delisle,  et  confrère,  notaires,  en  date  du  1er 
février,  1801  ;  la  stipulation  est  dans  les  termes  suivants  : 

"  Le  dit  futur  époux  a  doué  et  doue  la  dite  future  épouse 
"  du  douaire  coutumier,  ou  de  la  somme  de  quinze  cents 
"  livres,  ou  chelins  de  vingt  coppres,  de  douaire  prefix  à  être 
"  une  fois  payé  sans  retour,  à  prendre  sur  tous  et  chacuns  les 
'*  biens-meubles  et  immeubles,  présents  et  à  venir,  du  dit 
"  futur  époux,  quMl  a  dès  à  présent  chargés,  affectés,  obligés 
"  et  hypothéqués,  à  garantir  et  faire  valoir  le  dit  douaire." 

John  Fisher,  Pauteur  du  Défendeur,  intervint,  et  prenant  le 
fait  et  cause  de  ce  dernier,  plaida  par  une  première  excep- 
tion, que  par  le  contrat  de  mariage  en  question,  il  fut,  entre 
autres  choses,  stipulé  et  convenu  entre  le  dit  Amable  Marti 
neau  et  la  dite  Ursule  Lemieux,  qu'ils  seraient  communs  en 
tous  biens-meubles  et  conquets  immeubles,  et  que  dans  cette 
communauté  de  biens,  entreraient,  ainsi  que  permis  sous  la 
coutume  de  Paris,  tous  leurs  biens,  terres  et  héritages, 
meubles  et  mobilier,  présents  et  futurs,  meubles  et  immeubles  ; 
qu'en  vertu  de  cette  stipulation  la  totalité  des  biens  possédés 
par  le  dit  Amable  Martineau,  au  temps  de  son  mariage  et  du 
dit  contrat,  y  compris  Pimmeuble  décrit  en  la  déclaration  de 
la  Demanderesse,  devinrent  et  furent  ameublis,  et  formèrent 
partie  de  la  communauté  de  biens  qui  dès  lors  exista  entr'eux, 
et  que  Pimmeuble  sur  lequel  la  Demanderesse  réclame  le 
douaire,  ayant  été  aliéné  pendant  la  communauté,  ne  pou- 
vait, en  tant  que  le  Défendeur  y  était  concerné,  être  grevé  du 
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dit  douaire  coutumier  en  faveur  de  la  dite  Ursule  Lemienx, 
ou  de  ses  enfants,  non. plus  qu'en  faveur  de  la  Demanderesse. 

Par  une  seconde  exception,  Fisher  opposait  que  le  terrain 
que  la  Demanderesse  alléguait  être  grevé  du  douaire  coutu- 
mier, avait  été  échangé  franchement  et  sans  fraude,  par  le 
dit  amable  Martineau  et  sa  femme,  pour  un  terrain  de  plus 
grande  valeur. 

Par  une  troisième  exception,  Fisher  plaidait  que  cet 
échange  ayant  été  fait  avec  garantie  de  tous  troubles  et  em- 
pêchements quelconques  par  le  dit  Amable  Martineau  et 
Ursule  Lemieux,  l'option  donnée  à  cette  dernière,  ou  aux 
enfants,  se  trouvait  anéanti  et  éteint  quant  au  terrain  en 
question. 

La  quatrième  exception  mettait  en  fait  que  les  enfants  douai- 
riers,  représentés  par  la  Demanderesse  avaient  reçu  en  avan- 
cement d'hoirie,  des  sommes  considérables  dont  ils  ne  s'é- 
taient pas  dénantis,  et  avaient  à  diverses  époques  fait  acte 
d'héritiers. 

Une  cinquième  exception  énonçait,  qu'outre  l'immeuble 
acquis  en  échange  par  le  dit  Amable  Martineau,  et  qui  était 
devenu  sujet  au  douaire  (s'il  avait  jamais  existé),  le  dit 
Amable  Martineau,  au  jour  du  dit  échange,  était  propriétaire 
d'un  autre  héritage  en  la  paroisse  St.  Roch,  et  qui  devait  être 
assujetti  au  dit  douaire,  à  l'exclusion  de  toute  demande  pour 
tel  douaire  sur  l'immeuble  possédé  par  le  dit  Demandeur. 

Dans  une  sixième  exception,  Fisher  alléguait  que  dans  et 
par  le  contrat  en  question  il  fut  convenu  que  les  biens-meu- 
bles et  immeubles,  présents  et  à  venir,  de  chacun  des  conjoints 
entreraient  dans  la  communauté  de  biens  stipulée  au  dit  con- 
trat et  en  formerait  partie  ;  que  l'immeuble  sur  partie  duque^ 
on  réclamait  le  douaire  était  devenu  ainsi  ameubli,  et  que  dès 
lors  le  dit  Amable  Martineau  en  avait  eu  l'entière  disposition 
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comme  des  autres  biens  de  la  communauté,  et  que  cet  im- 
meuble était  devenu  passible  aux  dettes  et  obligations  que 
pourrait  contracter  la  dite  communauté  ;  que  subséquemment 
avant  qu'il  fût  né  aucun  enfant  de  ce  mariage,  Martineau  et 
sa  femme  échangèrent  avec  promesse  solidaire  de  garantie 
dé  tous  troubles  et  empêchements  quelconques,  le  dit  im- 
meuble avec  le  nommé  Leduc,   et  cessèrent  alors  d'en  être 
propriétaires,  et  leur  communauté  cessa  également  d'en  êtVe 
propriétaire,  et  en  outre  devint  obligée  à  en  assurer  la  pos- 
session au  dit  Leduc  et  ses  ayants  cause  ;  que  cette  propriété 
depuis  lors  subit  plusieurs  aliénations,  que  lui,  Fisher,  l'ac- 
quit du  shérif  sur  décret  et  avait  droit  de  la  vendre,  et  que  le 
Défendeur,  l'ayant  acquis  de  lui,  le  possédait  à  juste  titre, 
duement  inscrit  et  en  force  au  temps  de  l'institution  de  l'ac- 
tion ;  que  Martineau  à  son  décès  ne  le  possédait  plus  ;  que 
ses  enfants  ayant  renoncé  à  sa  succession  ainsi  qu'à  celle  de 
leur  mère,  avaient  par  là  renoncé  à  tous  droits  qu'ils  pou- 
vaient avoir  sur  le  dit  immeuble,  qui  était  grevé  des  dettes 
et  obligations  de  la  communauté  et  devait  en  être  considéré 
encore  comme  grevé  ;  que  parmi  ces  dettes  et  obligations  se 
trouvait  l'obligation  de  garantir  Leduc  et  ses  ayants  cause, 
qu'en  conséquence  le  dit  immeuble  ne  pouvait  être  distrait  de 
la  dite  communauté,  et  l'ameublissement  n'en  pouvait  être 
mis  de  côté  au  détriment  du  dit  Fisher  et  du  Défendeur. 

Par  une  huitième  exception  Fisher  plaidait,  que  le  trans- 
port fait  à  la  Demanderesse,  était  une  cession  de  droits  liti- 
gieux, faite  sans  aucune  valeur  ou  considération,  et  sur 
laquelle  la  Demanderesse  ne  devait  rien  obtenir  du  Défen- 
deur. 

A  la  première  de  ces  exceptions  la  Demanderesse  ré- 
pondit que  l'immeuble  en  question  n'avait  pas  été  ameubli 
par  le  contrat  de  mariage  ;  que  les  futurs  n'avait  jamais  eu 
cette  intention,  nonobstant  la  clause  troisième  invoquée  par 
l'Intervenant,  mais  avaient  entendu  se  soumettre  au  régime 
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de  la  communauté  légale,  telle  qu'établie  par  la  coutume  de 
Paris,  vu  qu'il  est  stipulé  dans  ce  contrat — lo.  Communauté 
suivant  la  coutume  ;  2o.  Si^paration  de  dettes  ;  3o.  Douaire 
prefix  ou  coutumier  au  choix  de  la  future  épouse  ;  4o.  Un  pré- 
ciput  ;  60.  Reprise  par  la  future  de  son  apport  au  cas  de  renon- 
ciation ;  60.  Le  remploi  des  propres  des  conjoints  aliénés 
pendant  le  mariage.  Que  l'intention  des  parties  avait  été 
d'ameublir  que  les  meubles  et  conquets,  et  les  fruits  de  leurs 
propres,  et  que  leurs  propres  n'entreraient  dans  la  commu- 
nauté que  pour  les  fruits. 

A  la  seconde  exception  la  Demanderesse  répondit  que 
longtemps  avant  son  décès,  Âmable  Martineau  s'était  dénanti 
et  dépossédé  de  l'immeuble  qu'il  avait  eu  en  contre  échange 
de  celui  sur  lequel  le  douaire  était  maintenant  réclamé. 

La  réponse  aux  autres  exceptions  était  générale. 

Vanfelson,  Juge  :  L'action  est  réelle  aux  fins  d'obtenir 
un  douatre  coutumier  dû  aux  enfants  d' Amable  Martin«au, 
dont  la  Demanderesse  est  cessionnaire. 

La  présente  demande  procède  d'une  stipulation  entre  ce 
nommé  Amable  Martineau  et  Ursule  Lemieux,  contenue  en 
leur  contrat  de  mariage  en  date  du  1  Février,  1801,  devant 
Delisle  et  confrère,  notaires,  dans  lequel  on  trouve  entr'autres 
conventions  ordinaires  sur  tel  contrat,  les  suivantes,  savoir  : 

1.  Communauté  de  biens  suivant  la  coutume  de  Paris. 

2.  Douaire  coutumier,  ou  douaire  prefix  de  1600  livres. 

3.  Préciput,  chambre  garnie. 

4.  Exclusion  des  dettes  respectives  des  futurs  conjoints. 

5.  Remploi  des  propres  aliénés. 

La  troisième  clause  du  contrat,  cause  de  la  difficulté  ici, 
est  énoncée  en  ces  termes  : 
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"  It  se  prennent  les  dits  futurs  époux  avec  leurs  biens  et 
^^  droits  à  chacun  d'eux  appartenant,  et  tels  qu'ils  pourront 
."  leur  écheoir  ci-après,  à  quelques  titres  que  ce  soit,  lesquels 
"  dits  biens,  meubles  et  immeubles,  entreront  dans  la  dite 
"  communauté." 

Il  est  à  propos  d'observer  ici  que  les  mots  usités  "  ameu- 
blissement  "  et  "  Propres  "  sont  omis,  et  que  cette  clause 
n'est  pas  libellée  dans  les  termes  généralement  employés.  (1) 

Le  Défendeur  et  l'Intervenant  soutiennent  que  cette  clause 
contient  un  ameublissemenê  absolu,  et  qui  fait  tomber  dans  la 
communauté  tout  ce  que  les  parties  contractantes  avaient 
alors,  et  conséquemment  exclue  toute  demande  de  douaire 
coutumier.  Si  cette  prétention  peut  être  soutenue,  je  suis  prêt 
à  admettre,  que  s'il  y  a  ameublissement  il  n'y  a  pas  lieu  au 
douaire,  et  que  celte  action  doit  être  renvoyée  ;  mais  que  si, 
au  contraire,  on  doit  adopter  l'interprétation  donnée  au  contrat 
par  la  Demanderesse,  et  si  les  différentes  clauses  de  l'acte 
peuvent  avoir  effet  et  s'harmoniser  entr'elles,  comme  le  pré- 
tend la  Demanderesse,  cette  dernière  doit  avoir  gain  de 
cause. 

Pour  bien  juger  des  droits  respectifs  des  parties  sous 
l'opération  de  ce  contrat,  il  faut  considérer  attentive- 
ment et  examiner  toutes  les  stipulations  dans  leur  ensemble, 
•t  par  là  s'assurer  de  l'intention  des  parties. 

Amable  Martineau,  le  futur,  était  veuf  de  Marie  Josephte 
Leduc,  sa  première  femme,  un  contrat  de  mariage  avait  été 
fait  entr'eux,  dans  lequel  il  avait  été  expressément  stipu- 
lé que  tous  leurs  biens,  y  compris  les  immeubles,  étaient 
ameublis  pour  entrer  en  communauté  ;  ils  étaient  alors  pro- 
priétaires d'héritages  dont  partie  fait  l'objet  du  présent 
procès.  Par  la  clause  d'ameublissement,  ces  biens  sont 
devenus  après  la  dissolution  de  communauté  acquets  dans  la 

(l)  1  Ferriôre,  Edit.  1771,  liv.  4,  ch.  22,  p.  144  '•  Les  Formes." 
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personne  de  Martineau  le  survivant.  Telle  étant  la  situation 
des  affaires  de  Martineau  lors  de  son  convoi  en  seconde 
noces  avec  Ursule  Lemieux,  il  est  facile,  dans  mon  opinion» 
de  donner  une  interprétation  rationnelle,  et  un  sens  légal 
aux  différentes  clauses  du  contrat  piainténant  en  question, 
et  pour  le  faire  correctement,  prenons  les  différentes  clauses 
qui  en  forment  toutes  ensemble  qu'un  seul  contrat,  et  voyons 
si  elles  peuvent  raisonnablement  et  convenablement  sortir 
leur  effet  ;  et  si  elles  le  peuvent,  Pintention  des  parties  sera 
claire,  évidente  et  hors  de  doute. 

Examinons  Pacte  clause  par  clause,  et  qu'y  trouvons  nous  ? 

Une  communauté  de  biens  suivant  la  coutume  de  Paris. 
C'est  là  le  droit  commun  du  Bas  Canada,  et  cette  clause 
n'est  pas  susceptible  de  deux  interprétations. 

Vient  ensuite  la  clause  par  laquelle  il  est  stipulé  que  les 
futurs  époux  ne  seront  point  tenus  des  dettes  antérieures  au 
mariage.  Cette  clause  est  généralement  insérée  dans  les 
contrats  de  mariage,  et  déroge  à  l'article  221  de  la  coutume. 
Les  ternes  sont  trop  clairs  pour  avoir  besoin  d'interprétation. 

Suit  la  clause  3e,  cause  de  la  difficulté,  citée  plus  haut. 
Le  Défendeur  et  l'Intervenant  y  trouvent  un  ameublissement 
formel^  s'il  en  est  ainsi,  avec  quels  biens  chacun  des  futurs 
paiera-t-il  les  dettes  par  lui  contractées  avant  le  mariage  ? 
S'il  en  est  ainsi,  que  devient  la  communauté  légale  stipulée 
dans  la  première  cause  sous  la  sanction  du  droit  conmiun  ? 
Que  devient  le  douaire  coutumier  stipulé  par  la  4e  clause 
qui  suit  immédiatement  ce  prétendu  ameublissement  ?  A 
quoi  bon  la  septième  clause  oil  l'on  stipule  formellement  la 
manière  dont  les  deniers  provenant  de  l'aliénation  des  prch 
près  seront  employés  ?  Si  la  totalité  des  propres  est  ameublie^ 
le  mari,  étant  par  la  loi  seigneur  et  maitre  de  la  communauté^ 
peut  en  disposer  comme  bon  lui  semble,  (sans  fraude  s'en- 
tend), et  dans  ce  cas  que  devient  cette  septième  clause  ?    Si 
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les  parties  avaient  en  vue  un  anieuhlissenient^  pourquoi  n'a- 
voir pas  employé  la  formule  suivie  et  approuvée  ?  Pourquoi 
omettre  le  mot  usité  ameublissement^  Pourquoi  n'y  pas 
insérer  le  mot  essentiel  de  "  propres",  les  biens  mêmes  sur 
lesquels  était  créé  le  douaire  ?  En  accueillant  la  prétention 
du  Défendeur  et  de  l'Intervenant,  toutes  ces  conventions 
agréées  entre  les  parties  se  trouvent  absolument  détruites  et 
mises  au  néant,  et  cela  pour  donner  effet  à  une  prétendue 
clause  à^amevblissement  qui  n'a  jamais  été  dans  l'intention 
des  parties,  d'après  l'ensemble  du  contrat.  De  l'autre  côté^ 
en  adoptant  l'interprétation  que  la  Demanderesse  donne  à  ce 
contrat,  chacune  des  clauses  de  cet  acte  concorde  et  s'har- 
monise avec  les  autres.  Je  n'hésite  aucunement  à  dire  que, 
dans  mon  opinion,  dans  l'espèce  présente,  il  n'y  a  pas  ameu- 
blissement;  mais  en  supposant  qu'il  y  eût  doute  à  ce  sujet, 
il  y  a  des  règles  de  droit  positives,  qui  doivent  nous  régir 
dans  ce  cas,  et  qui  sont  conclusives  ;  ces  règles  veulent  que 
dans  le  cas  où  une  clause  est  obscure,  et  paraît  en  contradic- 
tion avec  une  autre  qui  l'accompagne,  il  faut  interpréter  l'une 
par  l'autre  de  manière  à  les  laisser  subsister  toutes  deux  et 
leur  donner  effet.  Et  au  soutient  je  cite  les  autorités  qui 
suivent. 

"  Toutes  les  clauses  des  conventions  s'interprètent  les  unes 
par  les  autres,  en  donnant  à  chacune  le  sens  qui  résulte  de 
l'acte  entier."  (I) 

"  Les  ameublissements  demandent  à  être  clairement  ex- 
primés, et  lorsque,  d'après  les  termes  du  contrat,  il  y  a  lieu 
de  douter  si  les  parties  ont  eu  intention  d'en  former  un,  l'on 
préfère  en  général  l'interprétation  qui  tend  à  l'exécuter.  (2) 

En  dernier  lieu  je  vois  une  cause  récente  qu'on  trouve  dans 


(1)  6  Tonllier,  No.  318  :~Damat  Loix  Civiles,  liv.  I,  tit.  Ij  sect.  2,  des  ConTcn- 
tions  en  ffénérale,  p.  10. 

[d]  3  Troplong,  Contrat  de  Mariage,  No.  198C,  pi  501  : — l  Bourjon,  Comma- 
nantéj  3e  partie,  cec  1,  p.  456: — Noav.  Dtniian  vbo.  Ameublissement,  §  4,  p.  525. 
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les  rapports  du  Bas  Canada  (1)  qu'on  citera  peut-être  ici  ; 
mais  elle  n'a  aucune  application  au  cas  actuel  ;  les  deux 
parties  y  admettaient  pleinement  que  le  contrat  contenait  une 
clause  formelle  d'ameublissement,  et  la  seule  question  soule- 
vée par  les  parties  était  de  savoir  si  cette  clause  excluait  le 
douaire  coutumier  ou  non.  La  Cour  décida  dans  l'affirma- 
tive, et  je  concours  pleinemt  dans  cette  opinion. 

Sur  le  tout,  je  suis  enclin  à  conclure  qu'il  n'y  a  pas  d'a- 
meublissement  dans  le  contrat  de  mariage  sous  considéra- 
tion ;  que  le  douaire  en  question  est  dû,  et  que  la  Demande- 
resse doit  avoir  jugement  en  sa  faveur. 

En  adoptant  cette  opinion,  je  n'ai  pas  manqué  d'examiner 
les  différents  moyens  de  défense  proposés  à  l'encontre  de  la 
demande,  mais  je  n'en  trouve  aucun  de  fondé  en  droit  ou 
légalement  prouvé. 

Pour  toutes  ces  raisons,  je  ne  concours  pas  dans  le  juge- 
ment qui  va  être  rendu. 

Day,  Juge  :  Ce  n'est  que  sur  une  forte  conviction  que  je 
me  suis  déterminé  à  adopter  une  opinion  contraire  à  celle  de 
mon  savant  confrère,  dont  la  longue  expérience,  et  l'habitude 
de  ces  matières,  m'auraient  autrement  entraîné  à  concourir 
.avec  lui. 

A  la  demande  en  cette  cause  pour  douaire,  le  Défendeur 
n'a  pas  plaidé,  mais  Fisber,  son  garant,  a  plaidé  ameublisse- 
.ment  de  l'immeuble  en  question  par  le  contrat  de  mariage 
même  où  ce  douaire  était  stipulé,  et  conséquemment  que  ce 
douaire  ne  pouvait  être  pris  et  recouvré  sur  cet  immeuble, 
qui  avait  été  aliéné  par  les  époux  pendant  le  mariage.  La 
Demanderesse  a  répondu  à  cette  exception  que  la  clause 

[1]  1  Décii.  Bm  Cuisda,  p.  96,  TouMaint  et  al,  vi.  LebUnc. 
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invoquée  par  Fisher  n'était  pas  nne  convention  d'ameublis- 
sèment  des  propres,  et  n'avait  d'autre  effet  que  de  faire  tomber 
les  acquets,  et  les  fruits  des  propres,  dans  la  communauté. 
L'honorable  juge  Vanfelson  nous  a  dit  qu'il  fallait  mettre  de 
côté  la  stipulation  du  douaire,  ou  l'autre  clause  si  c'est  un 
ameublissemeht.  Il  est  évident,  en  effet,  que  si  la  clause 
en  question  est  véritablement  un  ameublissement  de  tous  les 
biens  des  futurs  époux  c'est  la  mettre  de  côté  que  d'accorder 
le  douaire.  Que  la  clause  en  question  doit  gouverner  tout 
le  contrat,  et  que,  si  elle  est  claire  et  positive,  elle  doit  faire 
écarter  toutes  les  autres  clauses  qui  pourraient  lui  sembler 
contraires.  C'est  là  une  proposition  générale  que  nous  adop- 
tons ;  prenant  ensuite  cette  clause,  quoiqu'inusitée  dans  la 
fonne  de  sa  rédaction,  nous  trouvons  qu'elle  peut  se  concilier, 
en  partie  du  moins,  avec  les  autres  stipulations  de  cet  acte. 
La  première  clause  établit  qu'il  y  aura  communauté  de  biens 
suivant  la  coutume  de  Paris,  les  parties  dérogeant  à  toutes 
autres  loix  et  coutumes  contraires.  Vient  ensuite  la  clause 
de  séparation  de  dettes  ;  puis  la  troisième  clause,  objet  de  la 
controverse  ;  mais  avant  de  s'y  arrêter,  il  est  à  propos  d'ob- 
server que  l'effet  de  la  première  clause  était  de  faire  tomber 
dans  la  communauté  tous  les  meubles  des  parties,  les  con- 
quets  et  les  fruits  des  propres.  La  troisième  clause  est 
comme  suit  :  "  Et  se  prennent  les  dits  futurs  époux  avec 
"  leurs  biens  et  droits  à  chacun  d'eux  appartenants,  et  tels 
"  qu'ils  pourront  leur  écheoir  ci-après,  à  quelque  tître  que  ce 
"  soit,  lesquels  dits  biens,  meubles  ou  immeubles,  entreront 
"  dans  la  dite  communauté." 

On  trouve  dans  cette  clause  tout  ce  qui  est  requis,  et  il  est 
impossible  de  réunir  des  mots  qui  puissent  exprimer  aussi 
bien,  et  sans  ambiguité,  l'intention  des  parties.  Si  ces  termes 
renferment  toutes  espèces  de  biens  des  futurs  époux,  Pameu' 
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blissement  est  général  et  absolu  ;  et  si  on  ne  Ini  donne  pas 
cette  interprétation,  que  signifiera-t-elle  ?  elle  n'ajouterait  rien 
à  ce  qui  est  stipulé  dans  la  première  clause,  qui  fait  tomber 
dans  la  communauté  tous  les  biens-meubles  et  conquets 
immeubles.  Si  on  recherche  dans  les  auteurs  quels  sont  les 
termes  qui  comportent  l'ameublissemcnt,  il  ne  peut  y  avoir 
de  doute  sur  la  clause  dont  il  s'agit.  (1)  Suivant  Guyot,  il 
suffit  de  stipuler  que  les  futurs  conjoints  seront  communs  dans 
tous  leurs  biens  pour  en  opérer  Pameublissement  (2) 

Je  n'ai  donc  aucun  doute  que  dans  Pinteiprétation  juste 
des  termes  dont  on  s'est  servi  ici,  il  est  impossible  de  n'y  pas 
trouver  un  ameublissement.  La  clause  est  formelle  et  doit 
dominer  toutes  les  autres  conventions,  même  celle  du  douaire 
que  la  femme  prendra  où  elle  pourra  le  trouver.  Elle  a 
d'ailleurs  l'option,  et  peut  prendre  le  prefix  si  elle  ne  peut 
avoir  le  coutumier.  La  clause  en  question  est  dans  les 
termes  ordinaires  pour  le  cas  d'ameublissement,  dont  l'effet 
est  de  faire  disparaître  le  coutumier.  Comme  les  stipulations 
doivent  être  restreintes  aux  cas  prévus  par  les  parties, 
dans  le  cas  présent  la  question  à  décider,  est  de  savoir  si 
après  renonciation  et  rétablissement  des  propres,  la  femme 
peut  avoir  le  douaire  coutumier.  (3) 

Ici  la  femme  a  droit  en  renonçant  de  reprendre  son  apport 
avec  aussi  son  douaire,  cette  convention  ne  fait  que  confir- 
mer Pameublissement  et  l'aide.  Quant  à  la  clause  du  rem- 
ploi des  propres,  quoique  par  Pameublissement  le  mari  puisse 
aliéner,  les  deux  clauses  néanmoins  peuvent  se  concilier 
quoique  la  clause  de  remploi  soit  rédigée  dans  des  termes 
quelque  peu  extraordinaires.  (4)  Pothier,  établit  que  la 
clause  de  reprise  et  celle  d'ameublissement  doivent  se  conci- 
lier.    Quant  à  la  clause  de  séparation  de  dettes,  son  effet  est 


(1)  Poihtor,  Commanauté,  No.  301. 

(2)  Rep.  Tbo.  Ameublissement  :— Nouv.  DenisftTt  vbo.  AmenUiMcment,  p. 
52-i  :— Penn'sson,  ch.  G,  sect,  l,  Communauté. 

<3)  Polluer,  Douaire,  No.  2a 

(4)  Pothier,  Communauté,  Na  410. 
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de  faire  supporter  par  le  conjoint  sur  la  part  de  la  commu- 
nauté, le  paiement  de  ses  dettes  payées  pendant  la  commu- 
nauté, ce  qui  n'est  pas  inconsistant  avec  la  stipulation  d'ameu- 
blissement.  (1)  Je  pourrais  également  fair  voir  que  tout  ce 
qui  est  requis  par  le  passage  de  Troplong,  cité  par  l'Hono- 
rable Juge  Van  Felson,  se  rencontre  ici.  La  Majorité  de 
la  Cour  croit  donc  que  la  clause  en  question  est  un  véritable 
ameublissement,  et  que  Paction  de  la  Demanderesse  doit,  en 
conséquence,  être  déboutée. 

MoxDELET,  C.  Juge  :  Il  ne  s'agit  point  ici  de  savoir  si 
toutes  les  clauses  du  contrat  peuvent  se  concilier,  quoique 
sur  ce  point  je  concoure  pleinement  dans  les  observations  si 
claires  du  savant  président  de  la  Cour  ;  nonobstant  tout  le 
respect  que  j'ai  pour  les  lumières  et  l'expérience  de  l'hono- 
rable juge  Vanfelson,  la  seule  question  à  juger  esl  celle-ci  : 
de  deux  stipulations  et  clauses  d'un  contrat  qui  semblent 
opposées  et  inconciliables,  laquelle  doit  être  mise  de  côté  ? 
En  stipulant,  ainsi  que  les  parties  en  cette  cause  l'ont  fait, 
elles  sont  censées  avoir  connu  la  loi,  et  s'être  soumises  aux 
conséquences  de  telles  conventions.  Par  la  troisième  clause 
du  contrat  sous  considération  elles  ont  stipulé  que  tous  leurs 
biens  entreraient  en  communauté.  Je  ne  puis  rien  voir  de 
plus  emphatiques  que  les  termes  dont  on  s'est  servi  ;  ils  sont 
génériques  et  offrent  ainsi  moins  de  difficulté  que  lorsqu'il  y 
a  enumeration.  Rien  n'est  excepté,  tous  les  biens,  meubles  et 
immeubles,  à  quelque  titre  qu'ils  soient  venus  aux  conjoints, 
tombent  dans  la  communauté,  telle  a  été  la  convention  et 
l'intention  manifeste  des  conjoints.  Il  y  a  donc  eu  ameublis- 
sement, et  le  douaire  coutumierne  peut,  conséquemment, 
avoir  lieu  sur  les  biens  ainsi  ameubli?» 

Jugement  : 

The  Court,  etc.,  Considering  that  by  the  contract  of  mar- 
riage between  the  late  Amable  Martineau  and  Ursule  Le. 
(1)  Potbier,  Çommonaute,  No.  36 
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mieux,  in  the  declaration  of  the  Plaintiff,  and  also  in  the 
exception  of  the  Intervening  party  in  this  cause  pleaded, 
mentioned,  the  said  Araable  Martineau  and  Ursule  Lemieux 
did  stipulate  and  agree  that  a  community  of  property,  com- 
munauté de  biefiSy  should  be  and  subsist  between  them  ac- 
cording to  the  custom  of  Paris,  and  did  by  a  clause  d'ameu- 
blissementj  in  the  said  contract  contained,  stipulate  and  agree 
that  the  moveable  and  immoveable  property,  and  rights  to 
them  belonging,  or  which  might  afterwards  come  to  them  by 
any  title  whatever,  should  enter  into  and  make  part  of  the 
said  community  of  property,  by  virtue  of  which  said  stipula- 
tions, the  lot  of  land  and  premises  in  the  said  declaration 
described,  and  one  moiety  whereof  the  Plaintiffs  seek  to 
recover,  was,  by  fiction  of  law,  made  moveable,  ameubli^  and 
entered  into  the  said  community  of  property,  and  that  by 
reason  thereof,  and  by  law,  the  same  was  not  nor  is  affected  or 
holden,  or  in  any  manner  liable,  as  or  for  the  customary  dower 
of  the  said  late  Ursule  Lemieux,  and  the  Plaintiffs  ought  not 
to  recover  or  have  the  moiely  of  the  said  lot  of  land  and  pre- 
mises^ or  any  other  portion  thereof,  for  the  reasons  by  them  in 
their  said  declaration  alleged  ;  maintaining  the  said  Inter- 
vention and  the  exception  by  the  said  Intervening  party  in 
this  cause  pleaded,  doth  dismiss  the  action  of  the  Plaintiffs, 
with  costs  to  the  Intervening  party  as  well  of  the  said  Inter- 
vention as  of  the  contestation  of  the  said  action.  Vanfelson, 
Justice,  dissenting. 

More  AU,  Leblanc  et  Cassidy,  pour  le  Demandeur. 
Cross  et  Coffin,  pour  l'Intervenant. 
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COUR  SUPERIEURE.— QUEBEC. 
Présents  :  Dutal,  Caron  et  Mcredith,  Juges. 

!  Perrault Demandeur^ 
vs. 
Arcand, Défendeur. 


Jugé.: — due  dans  una  action  pour 
contraindre  an  Défendeur  à  passer  un 
contrat  de  vente,  le  Demandeur  n'est 
pas  tenu  d'offrir  par  son  action,  et  de  pro 
duire  en  Cour  avec  icelle,.6on  prix  d'ac- 
quisition, surtout  si  le  Défendeur  plaide 
qu'il  ne  peut  exécuter  l'acte  demandé. 


Held  : — That  in  an  action  to  compel 
a  party  to  execute  a  deed  of  sale,  the 
Plaintiff  is  not  bound  to  tender  by  his 
action,  and  to  deposit  in  Court,  the  pur- 
chase n)on»-y,  more  particularly  if  the 
Defendant  plead  that  he  is  unable  to 
execute  the  required  deed. 


Jugement  rendu  le  5  Décembre,  1854. 

L'action  était  portée  pour  contraindre  le  Défendeur,  à 
passer  contrat  d*une  vente  d'immeubles,  consentie  verbale- 
ment par  le  Défendeur  au  Demandeur,  pour  la  somme  de 
trois  cents  louis,  dont  £150  payables  lors  de  la  passation  de 
l'acte,  et  le  reste  en  trois  ans,  à  raison  de  £50  par  an.  Les 
conclusions  de  cette  action  étaient  que  le  Défendeur  serait 
tenu,  sous  huit  jours  de  la  sentence  à  intervenir,  de  consentir 
et  passer  en  bonne  et  due  forme,  par-devant  notaires,  un  acte 
de  vente  de  l'immeuble  en  question,  en  faveur  du  Demandeur, 
aux  conditions  arrêtées  entre  les  parties,  en  par  le  Deman- 
deur lui  payant  comptant  £160  courant,  et  que  faute  par  le 
Défendeur  de  ce  faire  dans  le  délai  susdit,  il  serait  dit  et 
déclaré  que  le  jugement  de  la  Cour  vaudrait  titre. 


A  cette  action  le  Défendeur  opposa  deux,  moyens  de 
défense  ;  lo.  Une  défense  en  droit,  par  laquelle,  entre  autres 
choses,  il  soutenait  que  l'action  du  Demandeur  devait  être 
déboutée,  parce  que  le  Demandeur  ne  fesait  aucune  offre  ni 
dépôt  des  £150  payables  comptant  ; 

2o.  Une  exception,  par  laquelle  le  Défendeur  alléguait  ne 
pouvoir  être   contraint  à   exécuter  la  vente   en  question, 
parce  que  l'immeuble  qui  en  faisait  l'objet  n'appartenait  au 
29 


450 

Défendent  qu'à  titre  d'usufruit,  et  que  la  propriété  en  était 
substituée  à  ses  enfants.  Une  audition  en  droit  eut  lieu  sur 
ces  deux  moyens  de  défense.  La  seule  qui  offre  quelque 
intérêt  est  la  défense  en  droit  fondée  sur  ce  que  le  Deman- 
deur n'avait  point  offert  et  déposé  le  prix  de  vente,  ou  du 
moins  cette  partie  d'icelui  exigible  de  suite. 

La  majorité  de  la  Cour  fut  d'opinion  que  cette  défense  en 
droit  n'était  pas  fondée  ;  Meredith,  Juge,  différant  d'opi- 
nion. 

DuvAL,  Juge  : — Il  s'agit  d'une  défense  en  droit  à  une 
action  intentée  pour  contraindre  le  Défendeur  à  exécuter  un 
acte  de  vente,  ou  que  le  jugement  de  la  cour  en  tienne  lieu. 
Cette  défense  en  droit  est  fondée  sur  ce  que  le  Demandeur 
n'a  pas  payé  en  cour  cette  partie  de  son  prix  de  vente  qui 
doit  être  payée  comptant.  J'admets  en  principe  que  dans 
un  contrat  de  cette  nature,  chacune  des  parties  doit  de  sa 
part  remplir  ses  obligations;  mais  dans  les  circonstances 
actuelles,  îl  ne  serait  pas  juste  de  forcer  le  Demandeur  à  se 
priver  de  son  argent,  sans  aucun  objet  ;  car  il  appert  par  le 
dossier  que  le  Défendeur  n'est  pas  propriétaire  et  ne  peut 
vendre,  et  par  conséquent  la  cour  ne  peut  l'y  contraindre. 
Le  dépôt  n'était  pas  une  condition  qui  doit  précéder  le  juge- 
ment. Le  Demandeur  offre,  et  cela  suffit,  d'accomplir 
ses  obligations,  si  le  Défendeur  veut  remplir  les  siennes.  Or, 
ce  dernier  s'y  refuse,  et  démontre  l'impossibilité  où  il  est 
d'accomplir  sa  promesse.  Il  serait  injuste,  sous  ces  circon- 
stances, de  faire  perdre  au  Demandeur  ses  intérêts,  en  lui 
faisant  faire  un  dépôt,  qu'il  faudrait  lui  rendre.  Il  me  semble 
peu  raisonnable  d'écouter  un  Défendeur,  qui,  d'un  côté  exige 
im  dépôt,  et  de  l'autre  dit  qu'il  ne  peut  pas  vendre.  S'il  eut 
fait  une  motion  à  cet  effet,  on  y  aurait  pas  obtempéré.  Le 
jugement  en  définitive  pourrait  être  que  sous  un  certain  délai, 
le  Demandeur  serait  tenu  de  payer  son  prix,  et  qu'à  défaut 
'le  ce  faire,  il  fut  déchu  des  avantages  assurés  par  ce  juge- 
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ment.  Toute  la  difficulté  procède  du  fait  du  Défendeur  : 
volenti  nan  fit  injuria.  La  majorité  de  la  Cour  croit  la  décla- 
ration suffisante  et  déboute  la  défense  en  droit. 

Mkredith,  Justice  :  The  present  action  is  founded  on  a 
verbal  agreement  for  the  sale  of  real  estate.  The  declaration 
alleges  that  the  Defendant  ag-reed  to  sell  to  the  Plaintiff  a 
certain  farm  for  £300,  on  account  of  which  £150  cunrency 
was  to  be  paid  at  the  time  of  the  execution  of  the  conveyance. 

The  declaration  further  alleges  that  the  Defendant  had 
engaged  to  execute  a  deed  of  sale,  in  due  form  of  law,  upon 
the  conditions  stated  above,  and  though  thereunto  requested 
the  Defendant  had  failed  so  to  do,  and  the  conclusion  is  that 
it  be  ordered  that  the  Defendant  shall,  within  eight  days  from 
the  service  upon  him  of  the  judgment  to  be  rendered  in  the 
said  cause,  execute,  in  due  form  of  law,  and  before  notaries,  a 
deed  of  sale  of  the  premises  sold,  upon  the  Plaintiff  paying 
him  the  sum  of  one  hundred  and  fifty  pounds,  and  in  default 
of  the  Defendant  so  doing,  that  it  be  declared  that  the  judg- 
ment of  the  Court  shall  be  equivalent  to  such  deed. 

But  the  declaration  does  not  allege  or  contain  any  tender, 
nor  has  a  deposit  been  made  of  the  £150,  which  according 
to  the  shewing  of  the  Plaintiff,  was  to  have  been  paid  to  the 
Defendant  when  he  parted  with  his  property. 

The  Plaintiff  thus  calls  upon  the  Court  to  carry  out  the 
alleged  sale  by  transferring  the  Defendant's  land  to  him, 
but  does  not  enable  us,  at  the  same  time,  to  give  effect  to  that 
part  of  the  agreemient  which  is  in  favour  of  the  Defendant, 
namely,  the  covenant  under  which  £150  is  payable  to  the 
Defendant  at  the  time  of  the  execution  of  the  conveyance. 
It  seems  plainly  reasonable,  where  by  an  agreement 
some  thing  is  to  be  performed,  by  each  of  two  persons  at  the 
same  time,  that  he  who  wishes  to  enforce  such  agreementy 
should  shew  that  he  has  done,  or  that  he  has  offfied,  and  i$ 
«9» 
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actually  ready  to  do,  that  which  he  was  bound  to  perform, 
uhder  the  agreement.  (1)  The  contract  of  sale  is  not,  accord- 
ing either  to  the  French  or  English  law,  an  exception  to  this 
general  doctrine.  Troplong  (2)  says  :  "  Sur  la  loi  25  Dig. 
"  De  act.  empt.  On  a  agité  la  question  de  savoir  lequel  des 
"  deux  du  vendeur  ou  de  l'acheteur  doit  commencer  à  rem- 
"  plir  son  obligation.  Voët  dit  très  bien  que  c'est  au  De- 
"  mandeur  quel  qu'il  soit,  à  y  satisfaire  le  premier,  s'il  veut 
"  être  écouté.''  (3)  And  in  the  commencement  of  the  same 
note  Troplong  quotes  the  words  of  Cujas,  thus  :  Cujas  dU 
ires  bien^  venditor  igitur  qui  pretium  petit  offerre  debet  rem, 
ut  ex  diverso  emptor  qui  rem  petit  offerre  debet  pretium.  In 
Sugden,  on  vendors  and  purchasers,  the  English  law  on  this 
subject  is  thus  laid  down,  "  If  either  vendor  or  vendee  wish 
"  to  compel  the  other  to  observe  a  contract  he  immediately 
"  makes  his  own  part  of  the  agreement  jrrecederUy  for  he  cannot 
"  proceed  against  the  other  without  an  actual  performance 
"  of  the  agreement  on  his  part,  or  a  tender  and  refusal".  (4) 
These  authorities  ought  I  think  to  be  deemed  conclusive 
against  the  Plaintiff,  unless  we  are  prepared  to  hold,  (which 
I  certainly  am  not)  that  there  is  no  material  difference 
between  a  legal  tender  of  a  sum  of  money  in  the  course  of 
a  law  suit,  and  a  mere  averment  in  a  declaration  that  the 
Plaintiff  is  ready  to  pay  such  sum  of  money.  (5)  In  order  to 
show  that  the  objection  taken  by  the  Defendant,  and  which 
I  would  maintain,  is  not  one  of  a  merely  technical  nature,  I 
may  observe  that  the  omission  on  the  part  of  the  Plaintiff  to 
deposit  in  Court  the  sum  of  £150  currency,  payable  by  him, 
as  ready  money  under  the  agreement,  renders  it  impossible 
for  this  Court,  consistently  with  justice,  to  render  the  judgment 

(1)  See  Judgment  of  Mr.  Justice  Bailor  in  Jones  ve.  Barkley,  Douglas,  695. 

(2)  2  Troplong,  Vente  p.  70,  No.  593— Notes  4  et  5. 

(3)  Ad  I>and ,  De.  act.  emp  No  23. 

'    (4)  1  Sugden  on   Vendors  and  Purchasers,   10  £ng.  Ed»  p.  373  : — See  also, 
ChUiys  preœdents,  1  Am.  Ed.  p.  177. 
(5)  See  jodgment  of  this  Court  in  £.£  |)<tr/e  Ruston,  3  L.  C.   Uep,  pp.  301» 

303. 
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for  which  he  prays.  If  the  Plaintiff  had  brought  the  £150 
into  Court  our  judgment  could  have  placed  the  Plaintiff  in 
possession  of  the  Defendant's  land,  and  have  given  the  De- 
fendant the  Plaintiffs  money  ;  and  thus,  each  party  would 
have  exactly  that  to  which  he  is  entitled  under  the  agreement  ; 
but  as  the  Plaintiff  has  not  deposited  the  purchase  money, 
the  Court,  if  disposed  to  render  a  judgment  in  his  favour, 
would  have  to  declare  that  the  judgment  should  not  be  exe- 
cuted until  he  had  deposited  the  £150.  If  that  were  done, 
however,  the  Plaintiff  would  have  it  in  his  power  to  deposit 
the  purchase  money  if  the  property  increased  in  value,  and 
to  refuse  to  deposit  it  if  the  property  decreased  in  value. 
Now  although  the  Plaintiff  may  justly  call  upon  this  Court  to 
enforce  the  agreement  between  him  and  the  Defendant  ;  yet 
he  is  not  entitled  to  a  judgment,  which  would  enable  him  to 
enforce,  or  not  to  enforce  that  agreement,  as  interest  or  caprice 
might  dictate.  Upon  the  whole  I  think  the  rule,  emptor  qui 
rem  petit  offerre  debet  pretium  is  perfectly  reasonable  ;  and 
applying  it  to  the  present  case,  [  would  maintain  the  demur- 
rer to  the  declaration. 

I  may  add,  that  if  the  Plaintiff  being  ready  to  perform  his 
part  of  the  agreement,  had  been  notified  by  the  Defendant 
that  it  was  impossible  for  him  to  complete  the  sale,  and  that 
thereupon  an  action  of  damages  had  been  brought  against 
the  Defendant,  I  would  not  have  thought  an  actual  deposit  of 
any  part  of  the  purchase  money  necessary,  for  in  that  case 
such  a  deposit  would  be  utterly  useless.  To  make  use  of  the 
words  of  Lord  Mansfield  "  Take  it  on  the  reason  of  the  thing. 
"  The  party  must  show  he  was  ready,  but  if  the  other  stops 
"  him  on  the  ground  of  an  intention  not  to  perform  his  part, 
"  it  is  not  necessary  for  the  first  to  go  farther,  and  do  a 
"  nugatory  act.  "  (1)  In  the  present  case,  I  have,  I  think, 
shewn  that  according  to  the  allegations  of  the  Plaintiff's 

(1)  See  Lord  Mansield's  judgment  in  Jones  vs.  Barkley^  Douglas,  p,  694. 
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deolaration,  tba  depoBlt  of  the  £150  ii  not  a  nugatoiy,  bat  on 
the  contrary  a  necessary  act.  It  is  true  that  according  to  the 
allegations  in  the  Defendant's  exception  that  deposit  would  be 
a  nugatory  act,  but  in  disposing  of  a  demurrer  to  a  declara- 
tion we  cannot  be  guided  by  the  allegations  in  the  Defen- 
dant's exception. 

Ta-schereau,  pour  le  Demandeur. 
Tessier,  pour  le  Défendeur. 


SUPERIOR  COURT.— QUEBEC. 

Before  Bowen,  Chief  Justice,  Duval  and  Meredith, 
Justices. 

(  Brush,  et  ale PlatnUffs. 

No.  809.  }  vs. 

(Wilson,  et  al,  •• - Defendants. 


Held  :— That  if  there  are  several  is- 
8ueB,  suck  V  a  plea  to  the  action,  and 
a  special  answer  to  such  plea,  and  a 
general  inscription  for  the  add  action  of 
evidence,  although  the  proof  of  the  spe- 
cial answer,  alleging  chose  jugée  as  to 
the  matters  contained  in  (he  plea  to  the 
action ,  if  made  out,  would  be  a  bar  to  any 
further  proceedings  upon  such  plea,  a 
Judge  in  Chambers  has  no  power  to  res* 
trict  and  limit  the  proof,  in  the  first  in- 
stance, to  the  S|iecial  answer,  and  that 
such  limitation  can  only  be  ordered  by 
the  Court. 


Jugé  : — Glue  s'il  y  a  plomears  contes- 
tations, telles  qu'une  excepUon  à  la 
demande,  et  une  réfwnse  spéàaie  à  telle 
exception,  et  une  inscription  fcénérale 
aux  enquêtes  pour  production  de  la 
preuve,  quoique  la  réponse  spéciale,  allé- 
guant chose  jugée  quant  aux  moyens 
contenus  en  l^xception,  si  elle  était 
prouvée,  serait  une  nn  de  non-recevoir 
quant  à  telle  exception,  un  seul  Juge  en 
Uhambre  n'a  pas  le  pouvoir  de  restreindre 
la  preuve  à  la  réponse  spéciale,  et  qu'il 
n'y  a  que  la  Cour  qui  puisse  ainsi  res- 
treindre la  preuve. 


Judgments  rendered  in  1854. 


In  this  case,  the  Plaintiffs  had  brought  their  action  against 
the  Defendants  for  the  sum  of  £S,000,  under  the  following 
circumstances.  On  the  6th  September,  1844,  the  Plaintiffs 
had  agreed  to  construct  a  steam  engine  for  one  John  Ryan  ; 
the  price  thereof  to  be  £6,000.  For  the  balance  due  upon 
this  contract,  to  wit  :  £3,000,  Ryan  had  furnished  two  sure- 
ties, cautions  solidaires^  Andrew  Watson  and  Thomas  White, 
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wd  fbur  eerUJlcaUyfi  de  eauUaiu^  WUion,  Patterso&i  Con^ 

noUy  and  White,  the  Defendants  in  this  cause. 

The  Plaintiffs  alleged  in  their  declaration,  that  they  .had 
impleaded  Ryan,  their  principal  debtor,  and  Andrew  Watson 
and  Thomas  White  as  sureties,  cautions,  and  obtained  judg- 
ment against  them,  which  judgment  remained  unpaid  and 
unsatisfied.  They  also  alleged  the  insolvency  of  Ryan 
and  his  sureties,  and  now  brought  their  action  against  the 
certificaJteurs  de  cautions. 

To  this  action,  the  Defendants  pleaded  that  the  work  had 
been  badly  done  ;  to  which  the  Plaintiffs  replied  by  special 
answer  that  this  plea  had  already  been  raised  by  the  princi- 
pal debtor,  and  had  been  dismissed  as  unfounded,  and  that 
this  judgment  had  the  force  de  chose  jugée  against  the  Defen- 
dants, the  certificateurs  de  cautions. 

Upon  a  hearing  en  droit  y  the  plea  of  chose  jugée  was  held 
to  be  good,  if  proved.  (1) 

Issue  being  joined  as  well  upon  the  exception  of  the 
Defendants  that  the  work  had  been  badly  done,  as  upon  the 
special  answer  of  the  Plaintiffs  that  this  point  had  already 
been  decided  tvith  the  principal  debtor,  and  that  this  decision 
had  the  force  de  chose  jugee  as  against  the  Defendants,  the 
Plaintiffs  inscribed  the  cause  generally  for  the  adduction  of 
proof  upon  the  issues  raised  and  perfected  between  the  par- 
ties. 

The  Plaintiffs  having  made  proof  upon  their  special  answer, 
the  Defendants  brought  witnesses  to  prove  their  plea  that  the 
work  had  been  badly  done,  to  which  the  Plaintiffs  objected, 
upon  the  ground  that  they  were  entitled  to  have  a  decision 
in  the  first  instance,  upon  their  plea,  oî  chose  jugée,  which 
would  be  a  bar  to  any  further  proceedings,  if  maintamed. 

(1)  2  L.  C.  Rep.  p.  249.— -BniM  vs.  Wilson. 
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The  point  was  submitted  in  Chambers  to  the  presiding  Judge 
at  enquêtes^  Mr.  Justice  Duval,  who  decided  that  the  inscrip- 
tion being  general,  he  had  no  right  to  restrict  the  proof  to 
one. of  the  pleas,  although  it  were  desirable  to  do  so;  but  that 
he  alone  had  no  jurisdiction  to  order  that  the  proof  should  be 
•  restricted  to  the  plea  of  chose  jugée. 

This  decision  was  then  carried  before  the  whole  Bench, 
for  revision,  and  there  maintained,  upon  the  ground  that  a 
single  Judge,  presiding  at  enquêtes^  has  no  power  and  no  juris- 
diction to  restrict  the  proof  to  one  of  several  issues,  and  that 
this  can  only  be  done  by  the  Court  on  special  application. 
The  Court  intimated  that  in  this  particular  case,  such  an 
application  might  be  granted. 

1ÎOWKN,  Chief-Justice,  differed  from  the  majority  of  the 
Court,  and  thought  that  one  Judge  in  Chamber  had  the  right 
to  order  that  the  proof  should  be  in  the  first  instance  restricted 
to  the  plea  of  chose  jugée^  which  plea  the  Court  had  by  a 
previous  judgment  declared  to  be  well  founded. 

Meredith,  Justice  :  What  the  Plaintiffs  say,  is,  in  effect, 
this:  If  we  have  proved  our  special  answer,  as  we  contend 
we  have  ;  then  the  truth  of  the  allegations  of  the  Defendant's 
exception,  becomes  utterly  immaterial  ;  and,  we,  therefore, 
want  the  Court  to  hear  and  determine  the  issue  upon  the 
special  answer,  before  the  adduction  ,ol  evidence  on  the 
Defendant's  peremptory  exception. 

The  order  required  from  the  Judge  at  enqtiéte^  was,  in 
effect,  an  order  that  the  one  issue  should  be  proceeded  upon, 
heard  and  determined  before  the  other,  and  this  although 
the  case  had  been  inscribed  by  the  Plaintiffs  themselves 
for  the  adduction  of  evidence  on  all  the  issues  ;  and 
although  in  the  event  of  the  Court  being  against  the  Plaintiffs, 
as  to  the  suflSciency  of  the  proof  adduced  in  support  of  the 
special  exception,  a  second  enquête^  and  a  second  hearing. 
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would  be  necessary  on  the  issue  raised  upon  the  peremptory 
exception. 

Now  although  a  Judge  at  enquête  has  full  power  to  regu- 
late every  thing  connected  with  the  enquête^  yet  he  is  bound 
by  the  issues  joined  between  the  parties,,  and  has  no  power 
to  make  any  order  respecting  the  hearing  of  the  cause,  or 
any  other  proceeding  subsequent  to  the  enquête.  For  these 
reasons  the  majority  of  the  Court  are  of  opinion,  that  if  the 
order  required  can  be  made,  and  we  do  not  say  that  it  cannot, 
it  ought  to  come  from  the  Court,  aild  not  from  a  Judge  at 
enquête^  and  we  therefore  confirm  the  judgment  appealed 
from. 

Adopting  the  suggestion  of  the  Court,  the  PlaintifTs  then  ap- 
plied to  the  Court  for  an  order  restricting,  in  the  first  instance, 
the  evidence  to  the  plea  of  chose  jugée^  which  was  granted. 

Stuart  and  Vannovous,  for  Plaintifls. 

Ross,  D.  for  Defendants. 


SUPERIOR  COURT.— QUEBEC. 

Before  Bowen,  Chief-Justice,  Duval  and  Meredith, 

Justices. 

(  McDonald, Petitioner* 

No.  152.   }  vs. 

(  QUINN, 


Held  : — That  in  inquiring  into  the 
leraiity  of  vo(e«  giren  at  a  Municipal 
Election  for  the  City  of  Glucbec,  the 
Judges  are  bonml  by  the  list  of  Elec- 
tors fireparod  by  the  Council,  and  have 
DO  right  to  scrutinize  the  same. 


Defendant. 

Jujré  :— due*  dans  I'examcn  do  la 
léffalitô  des  voles  donnés  à  une  Election 
Municipale  pour  la  Cité  de  GLuébec,  les 
Juges  doivent  tenir  pour  correctes  les 
lii^tes  d'Ëlectcurs  faites  par  le  Confieil 
de  Ville,  et.  qu'ils  n'ont  pas  droit  d'en 
scruter  l'exactitude. 

Final  Judgment  rendered  the  5th  September,  1854. 

This  was  a  Petition  on  behalf  of  a  Municipal  Elector 
of  St.  Peter's  Ward,  in  the  City  of  Quebec,  complaining 
of  the  undue  return  of  the  Defendant,  William  Quinn,  as 
CouncUlor  for  the  City  of  Quebec,  and  praying  that  he  should 
be  ousted  from  the  said  office,  and  that  one  Joseph  Leaycraft, 


4B8 

fais  antagonist,  should  be  duly  doolaved  elootad,  and  euUtlod 
to  take  and  enjoy  the  said  office  of  Councillor.  The  princi- 
pal ground  of  the  Petition  was  that  the  said  Joseph  William 
Leaycraft  had  the  majority  of  legal  votes.  By  law  the  City 
Council  is  bound  to  make  a  list  of  the  Municipal  Elec- 
tors of  each  ward,  and  those  persons  only  whose  names  are 
on  the  lists,  and  who  have  paid  their  assessments,  are  entitled 
to  vote. 

Each  elector  is  allowed  to  vote  on  the  production  of  a 
certificate  that  his  name  is  on  such  lists,  with  an  endorsement 
thereon  showing  that  his  assessments  are  paid.  (1) 

In  this  instance,  the  Poll  Books  showed,  in  favour  of  Quinn, 
161  votes,  and  in  favour  of  Leaycraft,  148,  giving  a  majority 
of  three  to  Quinn. 

One  of  the  objections  urged  by  Leaycraft,  was,  that  eight 
of  Quinn's  voters  had  given  two  votes  each,  and  therefore 
that  he  Leaycraft  had  a  malority  of  five,  of  the  persons  who 
had  voted.  In  order  to  meet  this  objection,  Quinn  wished  to 
prove,  ihat  some  of  Leaycraft's  voters  were  not  entitled  to 
vote  ;  although  they  had  produced  to  the  Returning  Officer 
the  certificates  required  by  law,  showing  that  their  names 
were  on  the  lists  of  voters  made  by  the  Council,  and  although 
they  had  paid  their  assessments,  and  made  the  proper  oath 
before  the  Returning  Officer.  In  the  course  of  the  enquête  the 
Counsel  for  Quinn  put  the  following  question  to  one  of  his 
witnesses. 

"  Is  it  not  true  that  William  6.  Sewell  was  not  an  inhabi- 
"  tant  householder  in  the  said  St.  Peter's  ward  at  the  time  of 
"  the  Election  of  February  last,  nor  for  a  year  before,  nor  that 
"  he  resided  therein  during  three  months  before  the  said 
^^  Election,  and  that  he  did  not  rent  or  occupy  a  shop,  store 

(1)  4  Vic.  Cap.  35,  Sees.  19  and  20. 
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**  or  warehouM),  so  ae  to  qualify  him  to  vote  as  an  eleotoT  at 
"  the  said  Election." 

This  question  was  objected  toby  Leaycraft's  Counsel,  upon 
the  ground  that  William  G.  Sewell  was  proved  by  the  list  of 
qualified  voters  to  be  an  elector  of  St.  Peter's  ward,  and 
entitled  to  vote  and  that  the  list  was  conclusive  of  his  right 
to  vote. 

BowEN,  Qhief  Justice,  and  Duval,  Justice,  having  differed 
in  opinion  as  to  the  admissibility  of  this  question,  the  parties 
were  heard  de  novo  before  the  same  Judges,  and  Meredith, 
Justice. 

DuTAL,  Justice  : — I  am  of  opinion  that  we  have  the  right  to 
inquire  into  the  legality  and  accuracy  of  the  lists  of  voters, 
and  to  have  the  same  corrected  or  declared  null. 

The  Law  has  not  given  to  the  City  Council  the  power  of 
swearing  witnesses  to  test  or  scrutinize  the  lists  of  voters. 
No  power  to  revise  these  lists  is  given  to  any  special  tribunal, 
so  that,  ex  necessitate j  this 'Court  must  afford  a  remedy.  Evi- 
dently it  is  a  casus  omissus^  which  however  must  and  can  be 
supplied  by  the  intervention  of  this  Court,  until  the  Legis- 
lature has  provided  otherwise. 

BowEN,  Chief-Justice  :  The  Law  says  that  lists  of  voters 
will  be  made,  and  that  those  persons  only  who  are  men- 
tioned in  these  lists  are  entitled  to  vote  : — I  hold  that  the 
Court  has  no  jurisdiction  to  correct,  alter  or  modify  these 
lists  so  made  by  the  Council,  and  that  we  are  bound  by  them. 

Meredith,  Justice  :  It  is  doubtless  much  to  be  regretted 
that  the  power  to  swear  witnesses  has  not  been  expressly 
given  to  the  City  Council  in  making  voters'  lists.  The  rule 
is,  "  that  no  oath  can  be  required  unless  it  be  established  by 
"  Act  of  Parliament  or  by  Common  Law,"  (1)  and  I  believe 
the  three  Judges  agree  in  thinking  that  the  City  Council 

(1)  7  Comyn'i  Digest,  p.  331.  2  Gtoef.  479. 
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acted  wisely,  in  not  attempting^  by  a  By-law,  to  provide  for 
the  swearing  of  witnesses. 

But  although  I  admit  that  the  City  Council  have  not  the 
power  of  swearing  witnesses,  yet  it  does  not  appear  to  me 
that  the  want  of  that  power  would  justify  us  in  treating  as 
null  the  lists  which  the  Council  have  made. 

The  Legislature  have  authorized  the  City  Council  to  make 
voters'  lists,  but  have  not  given  to  the  Council,»in  the  perfor- 
mance of  that  duty,  the  power  to  swear  witnesses  ;  firom 
which  I  infer,  the  Legislature  must  have  been  of  opinion, 
that  the  authority  which  they  conferred,  might  be  acted  upon, 
without  the  exercise  of  the  power  which  they  have  witheld. 

We  cannot,  -without  declaring  ourselves  wiser  than  the 
Legislature,  say,  that  lists  of  voters  made  in  obedience  to 
a  Statute  are  null,  simply  because  in  the  making  of  those 
lists  a  power  was  not  exercised,  which  the  Legislature  has 
not  granted. 

It  has  been  said  that  the  power  of  making  lists  of  voters 
is  distinct  from  the  power  of  trying  the  titles  of  the  electors. 
That  is  true,  where  the  power  of  making  lists  is  given  to  one 
set  of  persons,  and  the  power  of  tevising  them  to  another  set 
of  persons — but  it  is  not  true  as  regards  the  present  case,  for 
the  Legislature  have  given  to  the  Council  the  power  of 
making  lists  of  voters,  and  (without  providing  for  any  further 
revision)  have  declared  that  by  those  lists  the  right  of 
individuals  to  vote  is  to  be  determined. 

The  difficulty  in  this  case  is  caused,  not  by  the  want  of  a  se- 
cond body  to  revise  or  try  the  titles  of  the  persons  on  the  lists, 
but  by  the  supposed  want  of  sufficient  powers  in  the  body  that 
are  required  to  make  the  lists.  That  this  is  the  real  difficulty, 
is  evident,  from  its  being  admitted,  that  if  the  Council  had 
been  given  power  to  swear  witnesses  the  lists  made  by 
them  would  have  been  conclusive. 
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The  sanction  of  an  oath,  it  is  trae,  is  one  of  the  most 
important  safeguards  which  the  law  provides  for  the 
ascertainment  of  the  truth  in  ordinary  cases  But  still  we 
know  that  in  many  matters  of  importance,  witnesses  testify, 
and  persons  vote,  without  being  under  oath.  For  instance 
the  witnesses  examined  before  certain  Committees  of  the 
House  of  Lords,  are  not  under  oath.  The  Members  of  the 
House  of  Lords  in  the  trial  of  causes  before  them  do  not  take 
any  oath  :  and  if  I  am  rightly  informed  in  the  recent  case  of 
Giroux  vs.  Binet,  the  Provincial  Court  of  Appeals  gave  their 
sanction  to  an  investigation  in  which  none  of  the  witnesses 
had  been  sworn.  (1) 

These  examples  suffice  to  show  that  a  proceeding  need 
not  as  a  matter  of  necessity  be  regarded  as  null,  merely 
because  persons  examined  as  witnesses  in  the  course  of  such 
proceeding,  could  not  be  sworn. 

In  England,  if  the  titles  of  electors  can  be  tried  directly,  in 
a  proceeding  against  themselves,  such  titles  cannot  be 
impugned  indirectly,  in  the  course  of  a  proceeding  against  a 
person  elected  by  them  ;  but  if  there  be  no  direct  mode  of 
trying  the  titles  of  the  electors,  then,  as  a  matter  of  necessity, 
they  may  be  tried  in  the  course  of  the  proceeding  against  the 
officer  whom  they  have  elected.  (2) 

In  the  present  case,  according  to  the  English  doctrine,  the 
qualification  of  the  electors  to  vote  ought  not  to  be  dis- 
cussed collaterally  here  ;  because  the  law  declares,  as  I  have 
already  shewn,  that  that  question  is  to  be  determined  by  the 
lists,  and  that  the  lists  are  to  be  made  by  the  Council  ;  so  that 
it  is  by  direct  proceedings  before  the  Council,  and  against 
the  electors,  that  their  titles  ought  to  be  tried. 

Fortbese  reasons  I  think  we  ought  not  to  hold   that  the 

(I)  Ante  p.  177  :— See  aUo  Twmblay  vs.  Tremblay,  3  L.  C.  R.  p.  484. 

{2)  Tancred,  on  Quo  Warranto  page  185.  Where  there  is  no  method  of  prose* 
cotion  by  which  the  titles  of  electors  m&y  be  questioned  in  the  first  insUnce,  their 
validity  may,  from  the  necessity  of  the  case,  be  ioqaired  into  upon  an  informatioD 
•gainst  a  person  elected  by  them. 
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Council  could  not  legally  make  the  lists  of  voters,  which  the 
Legislature  have  declared  they  could  make,  and  which  they 
in  fact  have  made  ;  nor  ought  we  to  prevent  those  lists,  now 
that  they  are  made,  from  having  the  effect  which  the  Legis- 
lature have  declared  they  should  have  ;  namely,  the  effect  of 
determining  the  right  of  individuals  to  vote. 

It  would  require  stronger  reasons  than  I  have  yet  heard 
urged,  to  induce  me  to  attempt  to  exercise  a  power  which 
the  Legislature  have  said  may  be  exercised  by  the  City 
Council,  (1)  and  which  the  City  Council  have  in  fact  exei^ 
cised;  (2)  namely,  the  power  of  determining  the  right  of 
individuals  to  vote  at  Municipal  Elections — and  my  indispo- 
sition to  attempt  to  exercise  that  power  is  not  a  little  increased 
by  my  knowing,  that  if  the  mode  of  trial  provided  by  the 
Legislature  be  objectionable,  the  mode  which  we  could  sub- 
stitute for  it  would  be  still  more  objectionable — for  were  we 
to  allow  the  qualifications  of  the  electors  to  be  tested  in  the 
present  proceeding,  it  might,  and  probably  would,  be  extend- 
ed beyond  the  term  of  office  of  the  person  elected. 

Moreover,  we  would  be  called  upon  to  disfranchise  elec- 
tors, whose  right  to  vote  has  been  admitted  in  the  manner 
provided  by  law,  namely,  by  the  Council  ;  and  tliis,  without 
such  electors  having  even  an  opportunity  of  being  heaid 
before  us.  It  is  plain  that  in  this  proceeding  the  electors 
could  not  be  heard  ;  if  it  be  said  that  they  may  be  heard 
through  the  person  elected  ;  I  answer,  he  is  not  their  repre- 
sentative for  that  purpose.  The  electors  may  elect  a  person 
unwilling  to  serve,  and  to  tell  them,  they  might  be  heaid 
through  such  a  person,  would  be  equivalent  to  saying  they 
should  not  have  a  hearing. 

Bcfore  the  Council,  the  persons  claiming  the  right  to  vote, 
and  the  persons   contesting  that  right,  were  upon  an  exact 

(1)4  Vic.  Cap.  35,  Sect.  19  and  20. 

(2)  By-iawf  of  City  Cocic'l  Not.  TffI,  906, 
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equality,  both  as  to  the  right  of  being  heard,  and  the  right  of 
adducing  evidence  ;  but  if  we,  in  this  proceeding,  investigate 
the  rights  of  the  electors,  we  must  do  so  in  the  absence  of 
those  moat  interested^  that  is  to  say,  in  the  absence  of  the  electors. 

Whether,  therefore,  we  are  guided  by  the  letter  of  the  law, 
or  by  what  seems  to  be  the  justice  of  the  case,'  I  think  we 
must  come  to  the  conclusion,  that  the  lists  of  voters,  prepared 
by  the  Council  must  be  regarded  as  determining  the  indivi- 
duals who  have  a  right  to  vote  at  the  election  of  Councillors 
and  other  officers. 

In  conclusion,  I  repeat,  1  believe  the  law  requires  amend- 
ment ;  but  although  this  may  be  plain,  it  is  still  plainer,  that 
we  ought  not  assume  to  ourselves  the  power,  either  of  amend- 
ing it  or  of  treating  it  as  null. 

The  Judgment  to  which  the  foregoing  observations  relate, 
was  rendered  on  the  19th  January,  1854,  and  is  as  follows  : 

BowEN,  Chief-Justice,  Duval  and  Meredith  Justices, 
having  heard  the  parties  upon  the  objection  taken  by  the 
Petitioner,  upon  the  examination  of  John  Boomer,  a  witness 
produced  by  him,  to  the  following  question  put  by  the  Defen- 
dant on  the  cross-examination  of  the  said  witness,  to  wit  : 
1  "  Is  it  not  trae  that  William  G.  Sewell  was  not  an  inhabi- 
"  tant  householder,  in  the  said  St.  Peter's  Ward,  at  the  time 
"  of  the  Election  of  February  last,  nor  for  a  year  before,  nor 
"  that  he  resided  therein  during  three  months  before  the  said 
"  Election,  and  that  he  did  not  rent  or  occupy  a  shop,  store 
"  or  warehouse,  so  as  to  qualify  him  to  vote,  as  an  elector  at 
"  the  said  Election,"  and  having  deliberated  thereon  the  said 
Chief-Justice  and  Mr.  Meredith,  Justice,  seeing  that  by  the 
Ordinance  3  and  4  Vic.  Cap  35,  Sect.  19  :  It  is  provided 
"  that  it  shall  be  lawful  for  the  said  Council  of  the  said  City, 
"  by  a  By-law  or  By-laws  to  be  enacted  in  this  behalf,  to 
"  make  a  provision' for  the  making  of  lists  and  a  registration 
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"  of  all  persons  qualified  to  vote  at  the  Elections  of  Coun- 
"  cillors  and  other  City  officers,  in  the  said  City,  whereby  the 
"  right  to  vote  at  such  elections  may  be  determined  :"  Seeing 
also  that  the  said  Council  in  virtue  of  By-laws  in  that  behalf 
enacted,  have  made  provision  for  the  making  of  lists  and  a 
registration  oï  all  persons  qualified  to  vote  at  the  elections 
aforesaid  ;  and  that  lists  of  voters  have  been  made  in  per- 
suance  of  the  said  ordinance  and  By-laws  : — Seeing  also  that 
the  said  William  G.  Sewell,  is  duly  registered  in  one  of  the 
lists  so  made,  to  wit  :  in  the  list  of  persons  qualified  to  vote 
for  Councillors  and  other  City  officers  for  St.  Peter's  Ward  of 
the  City  of  Quebec,  as  a  person  qualified  to  vote  at  elections 
of  Councillors  and  other  City  officers,  and  more  particularly 
at  the  annual  election  held  on  the  seventh  and  eight  days 
of  February  last  ;  and  considering  that  according  to  the 
above  recited  provision  of  the  said  Ordinance  the  right  of  the 
said  William  G.  Sewell  to  vote  at  the  said  election  was 
thereby  determined,  and  cannot  be  questioned  in  the  course  of 
the  present  proceeding^  to  which  the  said  William  G.  Sewell 
is  not  and  cannot  be  made  a  party  ;  the  said  Chief-Justice 
and  Mr.  Meredith,  Justice,  (Mr.  Duval,  Justice,  dissenting) 
do,  in  consequence,  maintain  the  said  objection  and  over-rule 
the  said  question. 

The  final  Judgment  is  as  follows  : 

The  said  Justices ....  Seeing  that  it  is  established  by  the 
evidence  adduced  in  this  cause,  that  at  the  annual  election 
held  on  the  seventh  and  eighth  days  of  February  one  thou- 
sand eight  hundred  and  fifty-three,  in  St.  Peter's  ward,  in  the 
City  of  Quebec,  for  the  election  of  a  Councillor  and  an  asses- 
sor for  the  said  ward,  the  two  candidates  for  the  office  of 
Councillor  for  the  said  ward,  were  William  Quinn,  the 
Defendant  in  this  cause,  and  Joseph  William  Leaycraft,  of  the 
City  of  Quebec,  merchant,  and  that  at  the  said  election,  one 
hundred  and  fifty-one  votes  were  recorded  for  the  said  Defen- 
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d&nt,  and  one  hundred  and  forty-eight  votes  were,  at  the  said 
election,  recorded  for  the  said  Joseph  William  Leaycraft^and 
seeing  that  the  one  hundred  and  forty-eight  persons,  who  so 
voted  at  the  said  election  for  the  said  Joseph  William  Leay- 
craft,  were  duly  registered  in  the  list  made  by  the  Council  of 
the  said  City,  according  to  law,  of  the  persons  qualified  to 
Vote  at  the  said  election,  and  that  all  the  said  one  hundred 
and  forty-eight  persons,  excepting  one  George  Moore,  had 
previously  to  the  said  election,  duly  paid  the  amount  of  all 
rates  and  assessments,  within  the  said  City  of  Quebec^  that 
were  due  and  payable  by  them,  before  the  holding  of  the  said 
election  ;  so  that  in  fact  one  hundred  and  forty  seven  legal 
votes  were  recorded  at  the  said  election  in  favour  of  the  said 
Joseph  William  Leaycraft.  Seeing  also  that  one  hundred 
and  fifty-one  votes  were  so  recorded  at  the  said  election  for 
the  said  Defendant,  yet  that  in  fact  one  hundred  and  forty 
three  persons  only  voted  at  the  said  election  for  the  said 
Defendant,  two  votes  having  been  illegally  recorded  in 
favour  of  the  Defendant  at  the  said  election,  for  each  of  eighty 
of  the  said  last  mentioned  one  hundred  and  forty-three  per- 
sons, namely  :  for  James  Cooper — ^Thomas  Smith — Edward 
Forehand — Magloire  Bouchard — widow  John  Murphy— ' 
Mary  Pbelan — ^widow  Moreau  and  Marcel  Ouérard,  so  ths^t, 
irrespective  of  the  various  other  objections  urged  on  behalf 
of  the  said  Petitioner,  against  the  votes  so  reeorded  at  the 
said  election  for  the  said  Defendant,  it  is  manifest  that  the  said 
Joseph  William  Leaycraft  had  a  majority  of  legal  votes  in  his 
favour  at  the  said  election  ;  it  is  in  consequence  declared, 
ordered  and  adjudged  by  the  Chief  Justice  of  this  Court^  and 
Mr.  Justice  Meredith,  (Mr.  Justice  Duval  dissenting),  that 
the  said  Joseph  William  Leaycraft  had  a  majority  of  legal 
votes  at  the  said  election,  and  was  duly  elected  CounciUor 
of  the  City  of  Quebec,  for  the  said  Saint  Peter's  Ward,  and 
immediately  from  and  after  the  said  Election  was,  since  that 
time  hath  been,  and  now  is  Councillor  of  the  City  of  Quebec 
30 
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for  the  said  Saint  Peter's  Ward  ;  and  it  is  further  adjudged 
by  the  si  id  Chief  Justice  and  Mr.  Justice  Meredith,  that  the 
said  William  Quinn,  the  Defendant,  hath  no  right  or  title  to 
the  said  office  of  Councillor,  and  that  he  the  said  William 
Quinn  hath  unlawfully  held  and  exercised  the  said  oflice 
of  Councillor,  and  the  said  William  Quinn  is  hereby  ousted, 
and  altogether  excluded  from  the  said  office,  to  wit  :  from 
the  office  of  Councillor  of  the  City  of  Quebec,  for  the  Saint 
Peter's  Ward,  and  the  said  William  Quinn,  is  hereby  con- 
demned to  pay  to  the  said  Angus  McDonald,  the  Petitioner, 
all  costs  by  him  incurred  in  the  present  cause. 

Stuart  and  Vannovous,  for  Petitioner. 
Allkyn,  for  Defendant. 

^^AppeII^^m^^'  \  DISTRICT  OF  QUEBEC, 

Before  Sir  Ji.  H.  Lafoktaii^e,  Bart.,  Chief-Justice,  Roi.i»AirD, 
and  Ati^win,  Justices. 

i  Tyre, • • •  •  •  Appellant. 

<  and 

(  Boisseau, Respondent. 


LlWDLORD  AKD  TENANT— PRIVILEaB. 

—The  Jadgment  of  the  Superior  Court 
which  belli  :— "  That  a  LaiiJIord  haé  a 
*•  privilege  for  the  whole  year,  the  quar- 
'*  ter  due  the  ist  August,  and  the  three 
"  quarters  to  become  due  the  1st  May 
**  toHowing;  in  other  words,  that  in 
«  Q,uebec,  the  privilege  of  the  Landlord 
'*  extends  to  the  expiration  of  the  current 


Locateur  et  LecATAiRB. — Prtti- 
LKOE. — Le  jugement  de  la  Cour  Supé- 
rieure qui  a  jugée  : — **  due  le  locateur 
*'  a  un  privilège  pour  le  quartier  du  le 
'*  premier  août,  etpouc  les  trois  quartiers 
"  qui  deviendraient  dus  le  premier  mû 
**  suivant  ;  en  d'autres  termes,  que  le 
"  privilège  du  propriétaire,  dans  ta  ville 
**  de  Glaébec,  s'étend  à  toute  Tannée 
'  courante"  ; — est  confirmée  en  appel. 


"year"; — is  confirmed  in  appeal.  (1) 

(1)  Vide  sufrA  p.  30,  the  Re|iort  of  the  eaw,  under  the  name  of  Earl  ▼s.'Catey 
Mid  Boisseau. 


Judgment  rendered  the  18th  January,   1855* 
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DISTRICT  OF  MONTREAL.— IN  CPIAMBEKS. 

Before  Aylwiw,  Justice, 

Exporte^  McCulloch, — Petitioner  for  Habeas  Cofpuâ^ 


The  Petitioner  being  tried  by  Court 
Hartialy  for  Aring  withoat  oraen  to- 
wards a  crowd  of  people  in  t}ie  streets 
of  the  City  of  Montreal,  such  con- 
doct  being  insubor-iinate,  unsoldier- 
like,  and  to  the  prejudice  of  good  order 
and  military  discipline  :  and  a  Writ  of 
HabtoM  Ccrptu  being  moved  to  dis- 
charge him  from^  the  custody  of  the 
military  authorities 

Hekf:— Thatit  appearing  that  the 
written  charge  against  the  Petitioner 
involves  one  of  felony,  he  must  first  be 
held  to  answer  to  the  constituted  tribu- 
nals of  the  colony,  proceeding  under  the 
Common  Law  of  Eu^laud,  before  a 
Military  Court  under  the  Mutiny  Act, 
and  the  Articles  of  War,  can  legally 
take  cognizance  of  the  charge. 


Le  Requérant  subissant  un  procè» 
devant  une  Oou^  Martiale,  pour  avoir 
tire  sans  ordres  sur  un  attroupemeiit 
dans  les  rues  de  la  Cité  dé  Moritréal» 
et  s'être  par  là  rendu  coupable  d'insu- 
bordination  et  d'indiscipline  :  et  d^ 
mande  d'un  Writ  d'Èabêot  CoTfuê 
ayant  été  laite  pour  le  libérer  de  la 
garde  des  autorités  militaires* 

Jugé  :^Qiie  vu  qu'il  apparaît  que  l'ac- 
cusation par  écrit  portée  contre  leRequé- 
rant  constitue  une  félonie,  il  doit  d'a« 
bord  être  tenu  de  répondre  aux  autori* 
tés  constituées  du  pays,  piocédant  eA 
vertu  de  la  Loi  Commune  d'Angleterre 
et  ce  avant  qu'une  Cour  iMartiale  cons* 
tituée  en  vertu  du  '*  Mutiny  Act  "  et 
des  règlements  concernant  lu  guerre 
puisse  légalement  s'enquérir  de  tel  ac« 
cusation. 


Judgment  rendered  in  November,  1868» 

The  Petitioner,  a  private  soldier  in  the  26th  Regiment 

of  Foot,  was  undergoing  his  trial  before  a  General  Court. 

Martial,  for  iSring  without  orders  towards  a  crowd  of  people, 

in  the  streets  of  the  City  of  Montreal,  on  the  evening  of  the 

9tb  of  June   1853.      He   had  pleaded  to  the  jurisdiction 

of  the  Court  Martial,  but  his    pleas    to  the   jurisdiction 

having  been  thrown  out,  a  petition  was  prepared  and  a 

writ  of  Habeas  Corpus  obtained  from  his  Honor  Mr.  Justice 

Aylwin,  a  Justice  of  the  Court  of  Queen's  Bench.  The  grounds 

of  this  petition  were  that  the  offence  alleged  in  the  written 

charge  against  the  prisoner  was  a  felony,  which  could  only  be 

tried  before  a  civil  tribunal,  and  of  which  the  Military  Court 

could   not    take   cognizance.     The    Petitioner  furthermore 

alleged  that  if  be  did  fire  it  was  as  he  lawfully  might  in 

obedience  to  the  order  of  the  Mayor  of  the  city,  being  at  the 

same  time  a  Justice  of  the  Peace,  his  superior  officer,  whom 

he  was  bound  at  the  time  to  obey,  at  and  upon  a  crowd  of 
SO* 
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persons  who  were  rioting  and  attacking  parties  going  to 
and  coming  from  Zion  Church.  The  writ  was  served  upon 
Col.  Plomer  Young,  the  President,  and  the  trialof  the  Court 
Martial  before  that  tribunal  was,  in  consequence,  suspended 
and  put  a  stop  to.  The  prisoner  was  immediately  taken 
before  the  Judge  in  Chambers,  and,  by  consent^  delay  was 
given  to  make  the  return  to  the  writ. 

The  delay  having  expired,  Col.  Andrefw  J.  Hemphill,  26th 
Regiment,  made  the  following  return.  He  set  forth  that 
on  the  12th  November  1853.  "James  McCuUoch,  private 
soldier  of  the  said  Regiment^  therein  named,  was  by  my 
order  placed  in  confinement  to  stand  his  trial  before  a 
general  Court  Martial,  which  assembled  in  the  Mess  Room 
of  the  officers  of  the  said  Regiment,  in  the  garrison  of  the 
said  city  of  Montreal,  on  Thursday  last,  the  I7th  day 
of  November  instant,  at  the  hour  of  ten  in  the  morning, 
upon  a  charge  of  having  "  at  Montreal,  Canada  East,  on 
the  evening  of  the  9th  June,  1853,  then  forming  one  of 
the  detachment  of  the  26th  Regiment,  called  out  in  aid 
of  the  civil  power,  fired  off  his  musket  loaded  with  ball 
cartridge,  towards  a  crowd  of  people  assembled  in  Craig 
street,  and  Commissioners'  Square,  near  the  H  ay  Market, 
in  the  city  of  Montreal,  without  having  rec^eived  any 
orders  so  to  fire  from  Brevet  Lt.  CoL  Hogarth,  C.  B.  26th 
Regiment,  the  officer  commanding  the  aforesaid  detachment, 
nor  from  Lt.  Quartley,  26th  Regiment,  the  officer  command- 
ing the  division  to  which  he  the  said  private  McCulloch 
immediately  belonged,  nor  from  any  other  of  his  superior 
officers,  such  conduct  being  insubordinate,  unsaldier-like,  and 
to  the  prejudice  of  good  order  and  military  discipline."— 
And  further,  that  on  the  "  17th  November,  the  said  James 
McCulloch  was  brougth  and  appeared  before  the  said  General 
Court  Martial,  and  was,  at  the  time  of  the  coming  of  this 
writ,  undergoing  his  trial  upon  the  aforesaid  charge.  And 
I  do  hereby  further  certify  and  return,  that  the  said  Creneral 
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Court  Martial  was  so  assembled  under  a  warrant  given 
uoder  the  hand  and  seal  of  his  Excellency  Lieut.  General 
William  Rowan^  commanding  Her  Majesty's  Forces  in 
Canada,  and  bearing  date  on  the  said  12th  November 
instant,  at  the  city  of  Montreal  aforesaid,  which  said 
warrant  is  in  the  following  words,  to  wit  :  (Here  the  warrant 
from  Gen.  Rowan  was  inserted.)  And  also  in  pursuance  of 
orders  duly  given  at  Montreal  aforesaid,  the  head-quarters  of 
Her  Majesty^s  Forces  in  Canada,  bearing  date  at  Montreal 
aforesaid,  on  the  said  12th  November  instant.  And  I  do 
further  return  hereunto  annexed,  a  copy  of  the  said  charge, 
marked  A  ;  a  copy  of  the  warrant  marked  B  ;  and  a  copy 


(A)  Cham  preferred  against  Privalat  James  McCidlooh,  No.  3083,  and  John 
McfCajyOfUieSfitb  Regiment. 

For  haviDg,  at  Montreal,  Canada  East,  on  the  oTening  of  the  9th  Jane,  1863, 
then  iorming  one  of  the  dotachiuent  oftbe  26th  Reoiment,  called  oat  in  aid  of  the 
dvil  power, — fired  off  his  moaket  loaded  with  balicartridge,  towards  a  crowd  of 
people  assembli^  io  Ciaig  itreei  and  Commissiiiner'saqaare,  near  the  Hay  Market, 
m  the  City  of  Montreal, — without  having  received  any  orders  ••oto  fire  from  Brevet 
Lieateoaiit  Colonel  Hogarth,  C.  fi.,  of  the  26th  Regiment,— the  Officer  commanding 
the  aforesaid  detarhment.-H>r  from  LieatAnant  Gluartley.  26(h  Regiment,  the 
Officer  commanding  the  division  to  which .  he,  the  said  pnvate  James  McCuUoch 
imoMdiatety belonged  {—or  from  any  other  superior  officer;— «uch  conduct  being 
ins  jbordinate,  oosoldierlike  and  to  toe  prejadice  of  good  order  and  military  disdplioe. 

Approved  by  Command, 

Signed,  GEORGE  NAPIER, 

Lt.  CoL  A.  a1  GenL 
Depty.  Adjutant  GenPs  Office, 
Montreal,  12th  November,  1853. 

(B)  By  His  Excellency,  Lieutenant  General  William  Rowan,  C.  B ,  Conmand- 
ing  Her  Majesty's  Forces  in  Canada. 

To  Colonel  Plomer  Young,  K.  H.,  Colonel  on  the  Staff  and  Commanding  the 
Foroea  in  Canada  WesL 
By  virtue  of  the  power  and  authoritY  in  me  vested  by  Her  Majesty,  1  do  hereby 

S  point  you  the  said  Colonel  Plomer  Youne,  to  be  President  of  a  Ueneral  Court 
artial  to  be  holden  at  Montreal,  on  thursday,  the  17th  day  of  November,    18&3, 
for  the  trial  of  such  Prisoner  or  Prisoners  as  shall  be  brought  before  it,  in  which 
trial  er  trials  you  are  to  proceed  according  to  the  rules  and  articles  of  war,  and  ûx 
which  this  shall  be  to  you  and  all  concerned  a  sufficient  warrant  and  authority. 
Given  under  my  hand  and  aeal  at  Montreal,  this  l2th  day  of  November,  18&3. 

Signed,  W.  ROWAN, 

L.  Genl.  Comd ,  Canada. 

By  Command,         H.  ROWAN, 

MiUlary  Sacictary. 
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0Î  ûke  said  order  marked  C.  And  this  is  the  cause,  and  tKs 
enly  cause  of  the  caption  and  detention  of  the  said  James 
McCuIIocb,  in  my  custody,  the  body  of  which  James 
McCuUoeh,  I  have  here  now  as  by  the  said  writ  it  is 
commanded  me.^' 

On  the  following  day  the  parties  appeared  before  His 
Honor,  and  after  some  preliminary  remarks  concerning  the 
production  of  papers  and  their  verification,  Mack,  of 
Counsel  for  the  prisoner,  argued  : — ^That  the  offence  for 
which  the  prisoner  was  being  tried  was  less  than  that  dis- 
closed and  stated  by  the  charge  itself;  and  that  the  crime  was 
«uch  as  should  be  tried  before  the  civil  Courts.     The  Comt 

(C)  General  Order, 

HEAD  GtUARTERS,  MONTREAU 

I2ih  Novmh^,  1853. 

A  General  Court  Martial  will  assemble  at  the  Officers  Mfss  Room  of  the  SS6lii 
Regiment,  in  the  Garrison  of  Montréal,  at  10  o'clock  A.  M.,  on  thursdaj,  iho  17(ll 
Instant,  on  the  trial  of  such  Prisoners  as  may  be  broui^ht  before  it. 

President,  Colonel  YounjT,  K.  H.,  Colonel  on  ihe  Staff. 

Meubers  : 


Lt.  Ool.  Thorndike,  R.  A. 
Lt.  Col.  Moore,  54th  Regt. 
Lt.  Col.  Stack,  71  St.  Regt, 
Major  Sir  W.  Gordon,  66th  Regt 
MaW  Stehelin.  R   E. 
Major  Biscoe,  66th  Regt. 


Capt.  Blenfaerhsssctt.  71st.  Regt 

Capt.  Holmes,  R.  C.  Regt. 

Capt  GMwey,  R.  E. 

Capt.  The  Hon.  F.  H.  Keane,  R.  E^ 

Capt.  Jones,  &4th  Regt 

Capt.  Rotton,  R.  A. 

Capt  Phillip»,  R.  A. 


Capt  Maxwell,  66th  Regt 

Capt.  Rich,  fist  Regt.  in'waitin;^. 
Capt.  Mitchell,  Royal  Artillery,  Act.  Deputy  Judge  AdToeate, 
4o  whom  the  names  of  the  Members  and  ih»  date  of  their  Coaunissions  are  to  be  m» 
mediately  sent 

Signed^  Q.  NAPIER, 

Lt  Col.  A«  A.  Genl. 

TOWN  MAJOR'S  OFFICE, 

Montreal,  12ih  N(nmh€r,  1853. 
The  SOthRe^ment  will  furnish  an  orderly  sergeant  in  the  Geoer&l  Court  Mar- 
4}al  who  will  report  himself  lo  the  acting  Deputy  Judge  Advocate  (Capt  Mitchel^ 
fioyal  Artillery.)  at  one  o'clock,  P,  M.,  to-mtirrow. 

Signed,  JOHN  MACDONALD, 

Town  Major. 
Jlfemoran<ftnn—>Lt  Col.  Savage,  R  A., -was  substituted  as  a  Member  of  the 
Court  Martial  for  Lt  Colonel  Thorndike,  by  order  of  the  Lt.  Genl  Commanding— 
the  attendance  of  the  latter  being  very  Inconvenient  in  conseqaeneeof  illness  in  his 
family.  Lt  Colonel  Stack,  71st.  Regt  being  on  leave  of  absence  did  not  attend, 
And  Capt  Rich,  71st  Re|^  sat  in  his  place,  such  beitig  the  custom  <Mf  the  i 
4àe  Officer  in  waiting  being  detained  for  that  purpose. 

W.  W.  MITCHELL, 
Brigade  Mijar  R.  A.  Act  Deputy  Judge  AdTocatt, 
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Martial  could  not  try  him  at  all  for  such  an  oflfence,  or  if  at 
all,  not  while  he  was  still  amenable  to  the  civil  Courts. 
Else  he  might  be  tried  twice  for  the  same  offence,  once  by  a 
military  and  once  by  a  civil  Court,  which  wouldbe  eontmry 
ta  all  the  principles  known  to,  and  all  the  rules  established  by 
the  English  law.  Nor  could  they  so  alter  the  charge,  by  the 
omission  of  a  word  or  two,  as  to  bring  what  was  substan- 
tially a  felony  cognizable  by  the  civil  Courts,  within  the 
jurisdiction  of  the  military  tribunals.  Not  only  would  his 
conviction  or  acquittal  by  the  Court  Martial  not  save  him 
from  proceedings  before  civil  tribunals,  but,  by  the  mode 
of  proceeding  there,  evidence  might  be  drawn  out  which 
would  lead  to  conviction  in  the  ordinary  courts.  This  too 
should  be  taken  into  consideration,  the  soldier  was  still  a 
citizen,  and  he  was  bound  to  obey  the  order  of  the  magis- 
trate  to  fire  like  any  other  citizen  on  the  occasion  of  a  riot  ; 
should  the  military  eourts  then  be  permitted  to  punish  the 
man  for  discharging  his  duties  as  a  citizen  ? 

Stuart,  Henrt,  followed  also  on  behalf  of  the  pirisoner. 
He  held  it  to  be  indisput  ible  that  Courts  Martial  could  not 
take  cognizance  of  felonies  which  were  cognizable  under  the 
municipal  law  by  the  regularly  constituted  courts  of  the 
country.  Not,  such  an  offence  having  been  committed,  could 
they  separate  the  ingredients,  and  manufacture  out  of  a  part 
of  them  an  offence  against  military  discipline,  suppressing 
the  rest.  Else  a  man  would  be  tried  for  the  whole  act  by 
civil  Courts  ;  and  some  time  after  or  before,  for  some  parti- 
cular portion  of  them  by  the  military.  Now  the  facts  stated 
in  the  charge  against  the  prisoner  either  constituted  a  felony, 
or  they  were  such  as  to  indicate  the  commission  of  a  felony. 
These  facts,  stated  to  constitute  the  military  offence  of  insub- 
ordination, were  such  as  merged  that  in  the  greater  oflence 
and  rendered  the  one  inseparable  from  the  other. 

Drvmmoivd,  Attomey-Oeneral,  on  behalf  of  the  military  au- 
thorities, said  in  reply  to  the  remarks  which  had  fallen  £rom' 


472 

Mr.  Mack,  and  the  allegation  in  the  petition,  that  the  soldiers 
acted  in  obedience  to  the  civil  authority,  and  therefore,  Were 
gailty  of  no  crime  cognizable  by  the  civil  authorities,  that  in 
that  case  there  could  be  no  conflict  of  jurisdiction  ;  there  was 
nothing  against  the  prisoner  for  which  he  could  be  tried  by 
the  civil  Courts,  and  therefore  they  should  not  interfere  to 
prevent  the  military  from  trying  him  for  the  breach  of  military 
discipline.  He  then  proceeded  to  argue  that  the  allegations 
in  the  petition,  supported  as  they  were  by  oath,  were  contra* 
dictory  and  insufficient,  but  if  they  could  be  received  as  proof 
of  any  kind,  they  famished  proof  of  the  innocence  of  the 
prisoner  of  an  offence  cognizable  by  the  civil  Courts.  It 
ooald  not,  therefore,  be  taken  to  support  the  position  of  the 
learned  counsel,  and  the  only  course  for  the  court  to  pursue 
would  be  to  remand  the  prisoner  to  the  charge  of  the  Military 
authorities.  Nor  was  there  any  thing  in  the  charge  which 
constituted  a  felony.  The  firing  in  the  direction  of  a  body  of 
men  constituted  no  offence.  There  was  no  felonious  inteni 
charged,  and  for  all  they  knew  this  crowd  of  people  might 
have  been  5000  yards  off.  It  was  not  said  to  be  with  intent  to 
kill,  to  wound,  t)r  to  do  any  grievous  bodily  barm  ;  nor  that 
any  one  was  injured.  There  was,  therefore,  no  offence  stated 
io  the  charge,  or  affirmed  in  the  petition,  which  would  bring 
the  prisoner  within  the  jurisdiction  of  the  civil  Courts.  But 
he  would  go  further  and  contend  that  cases  of  felony  could 
be  and  were  tried  by  militaiy  courts  in  certain  cases.  The 
learned  Attorney-General  cited  several  authorities  upon  this 
point.  In  18^51  a  case  bad  been  subnûtted  to  the  Crown 
lawyers,  and  they  held  that  a  military  court  might  tiy  such 
cases  when  the  civil  tribuuab  had  declined  or  omitted  to  do 
S0|  or  where  it  was  found  impossible  to  make  the  necessary 
ftoof  before  such  tribunals.  Now,  supposing  this  man  inu 
plicated  in  the  affair  of  the  9th  of  June,  this  was  precisely  the 
case  mentioned  by  the  Attorney  and  Solicitor  General  of 
England*    The  civil  authorities  had  omitted  to  tiy  thid  many 
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and  further,  he  would  say,  from  his  knowledge  of  the  matter, 
that  it  was  a  case  which  it  was  impossible  to  prove  before  a 
Court  of  Justice.  No  jury  could  be  found  who  would  bring 
in  the  soldiers  guilty  of  a  capital  offence  ;  no  Judge  who 
would  charge  them  to  do  so,  nay  he,  as  Crown  prosecutor, 
could  never  feel  it  his  duty  to  call  upon  a  jury  to  do  it.  It 
would  be  cruel  and  babarous  in  the  extreme  if  they  did. 

On  the  following  day,  the  parties  again  appeared  before  Mr. 
Justice  Aylwin. 

Atlwin,  Justice  :  The  petition  in  this  case  has  been  pre- 
sented to  me  as  a  Judge  of  the  Court  of  Queen's  Bench  for 
Lower  Canada,  on  behalf  of  James  McCulloch,  a  private  of 
the  26th  Regiment,  now  lying  in  this  city.  This  petition 
asserts,  as  a  fact,  that  at  the  time  it  was  presented,  the 
petitioner  was  in  military  custody,  undergoing  trial  before  a 
Court  Martial,  on  a  charge  which  is  specified  in  the  petition. 

It  has  further  been  made  to  appear  to  me  that  the 
prisoner  has  pleaded  to  the  charge,  that  in  fact  and  in  truth 
upon  the  occasion  referred  to  in  the  charge  he  did  certain 
acts,  such  as  that  described,  as  a  citizen  and  subject,  and  by 
command  of  the  civil  Magistrate^  in  aid  of  the  civil  autho- 
rity then  menaced  by  riot  and  force,  and  that  death  resulted 
firom  the  discharge  of  his  and  other  muskets  ;  but  that  what^ 
ever  be  did  was  done  in  aid  of  the  Mayor  of  Montreal,  who 
was  also  a  Justice  of  the  Peace  for  the  District,  and  all  this 
for  the  support  of  the  civil  power,  at  that  time  disturbed  by 
rioters.  I  would  have  hesitated  before  granting  the  writ, 
as  I  have  yet  to  learn  that  such  a  proceeding,  at  any  time 
previous  has  ever  led  to  a  beneficial  result  in  Great  Britain 
or  the  United  States,  but  there  are  certain  circumstances  in 
the  case  submitted  to  me,  which  require  much  more  than 
ordinary  circumspection  on  my  part,  and  more  promptness 
of  actio»,  if  called  upon  to  act  at  all.    Under  the  law  of 
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Lower  Canada,  the  Queen's  Bench,  the  highest  court  in  the 
country,  may  be  constituted  for  the  cognizance  of  all  criminal 
matters  by  one  judge,  who  is  invested  with  all  the  powers  of 
that  court,  at  Westminster,  sitting  in  banc.  It  so  happened  that 
I,  sitting  alone,  opened  the  last  court,  holding  criminal  juris- 
diction, and  it  became  my  duty  to  inquire  into  all  the  charges 
then  to  be  submitted  to  the  Grand  Jury,  in  order  to  be  enabled 
to  deliver  the  charge  and  directions  to  that  body,  which  long 
usage,  if  not  positive  law,  require  from  the  court     In  that 
manner  I  became  judicially  cognizant  of  the.  fact,  of  which 
as  a  citizen  of  Montreal  I  could  not  be  previously  ignorant, 
that  upon  the  day  and  at  the  place  mentioned  in  the  charge,  the 
interference  of  the  military  was  called  for  by  the  civil  autho- 
rities, for  the  purpose  of  quelling  a  disturbance,  and  the  result 
was  an  unfortunate  loss  of  life,  and  serious  bodily  injury 
inflicted  upon  a  number  of  citizens.     During  the  progress 
of  that  term,  several  bills  against  both  officers  and  soldiers  of 
the  26th  regiment,  for  the  killing  of  these  persons,  were 
returned  by  the  Grand  Jury  as  ignored  by  them,  all  of  which 
necessarily  passed  through  my  hands.  Thus  I  became  judi- 
cially cognizant  of  the  occurrences  of  that  day,  apart  from 
the  contents  of  the  papers  now  submitted  to  me.  I  yet  would 
have  felt  hesitancy  about  issuing  this  writ,  because  I  was 
not  altogether  aware  when  the  matter  was  first  submitted 
to  me, — and  I  would  not  have  proceeded  without  notice  to 
the  parties  to  come  in  and  show  cause  why  the  writ  should 
not  issue,  had   I  not   ascertained  it  by   careful  examina- 
tion,— that  this  soldier  was  not  one  of  those  against  whom 
bills  had  been  preferred  at  the  last  session  of  the  court.  I  have 
proceeded  under  the   Provincial  Statute    in    that    behalf, 
assuming,  as  I  considered  myself pnwd /acte  bound  to  do,  that 
^he  Petitioner  is  not  in  the  custody  of  any  duly  authorized 
legal  authority.     By  the  return  I  am  informed  that  a  Court 
Martial,  composed  of  some  of  the  highest  officers  in  the 
Province,  and  presided  over  by  the  Lieutenant  Colonel  in 
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€Oinmand  of  the  Western  Division  of  it,  has  been  dniy  conr 
Btitnted  by  His  Excellency  the  Administrator  of  the  Govern» 
ment,  who  is  at  the  same  time  the  Lieutenant  General 
commanding  the  Forces  in  Canada,  and  the  prisoner  has 
been  called  before  it  to  answer  the  charge  already  men- 
tioned. I  have  it  now  in  evidence  before  me  that  the 
prisoner  has  pleaded  to  this  charge,  his  plea  is  in  the 
•nature  of  an  exception  to  the  jurisdiction  and  is  as  follows  : 

"  Private  Jas.  McCuUoch,  26th  Regt.,  would  respectfully 
«xcept  to  the  jurisdiction  of  the  present  Court  now  assembled, 
on  the  ground  that  the  offence  of  which  he  is  charged  is  not 
istated  in  the  charge  as  presented  against  him  ;  but  that  the 
«offence,  if  any,  in  reality  consisted  in  the  discharge  of  his 
musket,  and  shooting  at  and  killing  one  or  more  citizens,  an 
.offence  not  cognizable  by  a  military  Court,  but  by  the  civil 
tribunal  of  the  country — ^Private  McCullooh  adding,  that  the 
-offence  or  act  of  which  he  is  accused  is  one  and  indivisible, 
and  the  lesser  offence  of  firing  without  orders  is  merged  in 
the  graver  offence  of  killing  or  murder,  which  is  only 
cognizable  by  the  civil  tribunals  ot  the  country,  and  not  by 
the  Court  here  assembled — the  firing  without  orders  const!* 
tnting  one  of  the  ingredients  of  the  civil  offence  of  murder, 
which  .offence  is  not  capable  of  division.  The  prisoner 
would  respectfully  add  that  the  charge,  as  libelled,  does  not 
contain  the  description  of  the  offence  really  committed,  and 
that  the  jurisdiction  of  the  said  Court,  if  asserted,  could  only 
be,  on  the  description  of  the  offence  in  the  charge,  which 
description  has  omitted  the  capital  and  important  part,  namely, 
the  fact  of  shooting  at  or  killing  one  or  more  citizens  on  that 
evening  (9th  June).  Private  McCulloch,  in  conclusion,  would 
respectfully  say,  that  he  is  at  this  time  amenable  to  the  civil 
tribunals  of  the  country  to  be  tried  for  maliciously  shooting 
.at  certain  citizens,  or  for  the  crime  of  murder  predicated 
upon  the  supposition  that  he  discharged  his  musket  that 
'evening  without  orders,*' 
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It  is  proved  bj  affidavit  that  this  plea  has  been  read  and 
submitted  to  the  consideration  of  the  Court  Martial,  who 
decided  thereupon  ^^  that  they  would  nevertheless  proceed  wUk 
the  trials  but  that  they  would  permit  the  prisoner  to  adduce  such 
evidence  in  support  of  his  said  plea^  as  he  might  think  proper. '^^ 
Under  the  state  of  facts  shown  by  these  papers  it  becomes 
my  duty  to  determine  whether  the  party  was  being  tried 
before  a  tribunal  competent  to  try  the  offence  disclosed  ;  and 
whether,  taking  the  plea  into  consideration,  and  the  manner 
of  disposing  of  it,  which  asserts  a  power  of  inquiry,  the 
Court  Martial  is  authorized  to  proceed  further  in  the  matter. 

Now  in  investigating  these  questions  we  are  not  left  in 
the  dark.  The  authority  of  Courts  Martial  is  derived  from 
the  Statute  Law — which  invests  them  with  authority  as 
great,  when  properly  pursued,  as  is  possessed  by  any  Com- 
mon Law  Court  ; — ^they  may  inflict  the  highest  punishments, 
and,  from  the  nature  of  the  military  service  and  employment, 
a  greater  latitude  is  necessarily  allowed  them,  as  well  in  the 
manner  of  their  inquiry,  as  in  the  punishment  inflicted  upon 
those  found  guilty.  They  owe  their  existence  to  the  Mutiny 
Act  which,  in  deference  to  the  wisdom  of  our  ancestors,  is 
renewed  by  annual  Legislation  :  the  Parliament  of  Britain 
Sf^emnly  asserting  each  yesur,  by  its  re-enactment,  those 
liberties  for  which  our  forefathers  have  fought  and  bled, — 
trial  bj  a  jury  of  the  country  according  to  the  law  of  the 
land,  liberties  dear  alike  to  the  Military  man  and  the  Civilian. 
The  preamble  to  the  enactment,  says — 

"  And  whereas  no  man  can  be  forejudged  of  life  or  limb, 
or  subjected  in  time  of  peace  to  any  kind  of  punishment, 
within  this  realm,  by  martial  law  or  in  any  other  manner 
than  by  judgment  of  his  peers,  and  according  to  the  known 
and  established  laws  of  this  realm  ;  yet,  nevertheless,  it 
being  requisite,  for  the  retaining  of  all  the  before-mentioned 
forces  in  their  duty,  that  an  exact  discipline  be  observed,  and 
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that  Boldierrs  who  shall  mutiny  or  stir  Qp  sedition,  or  shall 
desert  Her  Majesty's  service,  be  brought  to  a  more  exemplary 
and  speedy  punishment  than  the  usual  forms  of  law  will 
allow  :  Be  it  therefore  enacted,  &c.'*  The  act,  anticipating 
the  possibility  of  collision  between  the  ordinary  tribunals  and 
the  new  one  to  be  created,  under  this  authority,  has  set  up 
such  landmarks  as,  in  practice,  have  enabled  all  such  colli- 
sions to  be  avoided,  and  a  greater  proof  of  the  wisdom  of 
the  law  can  hardly  be  given  than  this  simple  statement. 
The  82nd  section  of  the  act  is  conceived  in  these  words  : 
**  Nothing  in  this  act  shall  be  construed  to  extend  to  exempt 
any  officer  or  soldier  fiïim  being  proceeded  against  by  the 
ordinary  courts  of  law  ;  and  if  any  commanding  officer  shall 
neglect  or  refuse,  on  application  being  made  to  him  for  that 
purpose,  to  deliver  over  to  the  civil  magistrate  any  officer  or 
soldier  under  his  command,  accused  of  any  crime  or  offence 
against  the  person,  estate,  or  property  of  any  of  Her  Majesty's 
subjects,  which  is  punishable  by  the  well  known  laws  of  the 
land,  or  shall  wilfully  obstruct,  neglect,  or  refuse  to  assist 
the  officers  of  justice  in  apprehending  any  officer  or  soldier 
under  his  command,  so  accused  as  aforesaid,  such  officer 
shall  upon  conviction  thereof^  in  any  of  Her  Majesty's  courts 
at  Westminster,  Dublin,  or  Edinburgh,  be  deemed  to  be 
thereupon  cashiered."  And  the  51st  section  enacts  :  ^^  That 
no  person,  having  been  acquitted  or  convicted  of  any  crime 
or  offence  by  the  Civil  Magistrate,  or  by  the  verdict  of  a  Jury, 
shall  be  liable  to  be  tried  again  for  the  same  crime  or 
offence  by  a  Court  Martial,  or  punished  otherwise  than  by 
cashiering." 

Now  come  the  Articles  of  War,  which  Her  Majesty  is 
authorized  to  make.     The  18th  is  in  these  words  : 

"  Whenever  any  officer  or  soldier  shall  be  accused  of  a 
capital  crime,  or  of  violence,  or  any  offence  against  the 
person  or  property  of  our  subjects,  punishable  by  the  known 
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laws  of  the  land,  the  commanding  officer  and  officers  of  hit 
corps  are,  upon  application  duly  made  in  behalf  of  the  party 
injured,  to  use  their  utmost  endeayours  to  deliver  over  aucb 
accused  person  to  the  civil  magistrate  ; — and  assist  the 
officers  of  justice  in  apprehending  and  securing  him." 

And  the  99th  article  is  as  follows  : 

"Any  officer  cpt  soldier  who  shall  wilfully  neglect  or  refose 
to  deliver  over  to  the  civil  magistrate,^-H>r  to  assist  in  the 
apprehension  of  officers  or  soldiers  accused  of  crimes 
punishable  by  law,  shall,  if  an  officer,  on  conviction  thereof 
before  a  general  Court  Martial,  be  cashiered  ;  and  if  a 
soldier,  shall  be  convicted  thereof  before  a  General  District, 
or  Garrison  Court  Martial,  be  liable  to  such  punishments  as 
shall  accord  with  the  provisions  of  the  Military  Act,  and  with 
the  usage  of  our  service.'^ 

It  is  next  necessary  to  ascertain  whether  there  is 
any  clause  in  the  Mutiny  Act,  or  any  Article  of  War,  which 
gives  Courts  Martial  the  authority  to  try  such  an  offence  a» 
that  indicated  by  the  papers  before  me.  There  are  but 
two  articles  at  all  applicable  :  the  Ô5th  providing  for  the 
punishment  of  those  who  shall  create  false  alarms  by  the 
discharge  of  their  fire  arn>s,  an  offence  not  charged  against 
the  party  in  this  case.  And  the  other,  the  108lh,  under  which 
this  charge  is  confessedly  framedr 

This  last  named  article  is  as  follows  r — **  And  all  crifMS 
not  capital — and  ail  acts,  conducts,  disorders  and  neglects — 
which  officers  and  soldiers  &c.,  may  be  guilty  of,  to  the 
prejudice  of  good  order  and  military  discipline,  though  not 
specified  in  the  foregoing  cases,  or  in  these  our  articles  of 
War, — shall  be  taken  cognizance  of  by  Courts  Martial,  ac- 
eording"  &c. 

It  is  said  that  this  man  coming  fairly  under  this  article 
wa»  undergoing  his  trial  for  an  oifence  against  good  grdcr 
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and  military  discipline.  Now,  it  is  traethat  many  of  the 
technical  forms  adopted  by  the  Courts  of  civil  Law  have  bees 
lejected  by  the  usage  of  Courts  Martial,  but  there  are 
eertain  other  forms  which  are  necessarily  adopted.  It  is 
manifestly  necessary  in  any  court  that  the  offence  should  be 
clearly  stated,  in  order  to  enable  the  prisoner  to  defend 
himself  and  the  Court  to  see  that  an  issue  is  formed,  and  to 
judge  of  the  applicability  of  the  evidence  to  that  issue,  and 
finally  to  decide  upon  the  extent  of  punishment  to  be 
inflicted*  All  this  is  necessary  in  any  tribunal  whatever. 
The  superior  military  authorities  are  sometimes  called 
upon  to  investigate  the  sufficiency  of  charges,  and  great  care 
is  taken  by  the  proper  officers  to  object  to  those  which  are 
insufficient.  On  this  head,  the  officers  of  the  British  army  have 
often  displayed  their  intelligence  and  ability,  as  remarkably 
as  on  the  many  occasions  when  they  have  directed  and  fought 
the  battles  of  their  King  or  Queen, — ^the  battles  of  their 
country,  which  were  our  battles  also.  While  they  discard 
mere  technical  formalities,  they  nevertheless  adhere  closely, 
in  essentials,  to  the  rules  which  govern  other  judicial 
investigations.  Judged,  then,  by  these  necessary  and  uni- 
versally received  rules  :  is  the  charge  here  such  as  on  the 
face  of  it  would  give  a  purely  military  tribunal  cognizance 
of  it  ?  Some  remarks  have  been  made  at  the  argument,  con- 
cerning the  form  in  which  it  has  been  framed,  and  something 
said  about  its  disingenuousness*  I  feel  bound  to  say  that 
whoever  has  framed  it  showed  no  slight  knowledge  of  the 
rules  of  pleading,  and  has  stated  with  the  greatest  fairness 
the  facts  upon  which  the  present  investigation  is  likely  to 
turn,  and  which  might  have  been  omitted,  and  the  charge 
thus  framed  in  sucha  way  as  perhaps  to  prevent  thi»  court  from 
interfering*  But  with  that  honorable  spirit  which  always 
characterizes  the  British  officer,  what  might  be  found 
to  be  devestitive  of  the  jurisdiction  of  the  Court  Martial  was 
put  in,     I   refer  to  the  words  "  towards  a  crowd  &c.,'^ 
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Taking   then  the    108th    article  of  war,  and  putfisgthat 
Interpretation  upon  it  which  is  necessary,  which  would 
undoubtedly  be  put  upon  it  in  any  Civil  Court,  and,  a» 
I   believe,  in  any    Militaiy    Court, — it  will  be  observed 
it  commences  with  the  terms  "  All  crimes  not  Capital," 
which  plainly  indicates  that  every  thing  which  mig^t  under 
any  circumstances  be  cotistraed  into  a  Capital  crime,  is 
specially  excluded  &om  the  jurisdiction  given  to  the  Military 
Tribunal  by  this  article.     Now,  though,   as  I   have   said, 
Military  Courts  are  not  bound  by  strictly  technical  rules, 
yet  there  is  one  rule  everywhere  recognized,  as  founded  in 
sound  logic,  that  must  be  received  to  a  certain  extent  by 
them  as  well  as  other  Tribunals.    It  is  laid  down  by  Lord 
Mansfield    in  the  case   of   the  King   vs.  Jarris,  (1)  that 
it  is  a  well  known  and  established  distinction  that  where 
an  exception  is  inserted  in  an  Act  by  way  of  proviso^  it 
must  be  set  up  by  way  of  defence,  but  when  exceptions  were 
found  in  the  enacting  part  of  the  law,  the  indictment  must 
state  that  the  Defendant  is  not  within  them.    This  cannot 
be  departed  from  in  any  charge  whatever  under  the   108th 
article,  and  I  can  easily  understand  how  this  fact  has  given 
rise  to  difficulties,  which  have  turned  the  reasoning  in  some 
books  in  a  manner  to  make  it  opposed  to  the  law  of  the  land« 
But  putting  aside  all  technicalities,  I  repeat  that  this  charge, 
to  make  it  legal,  must  in  some  part  or  other,  in  terms  express 
or  implied,  negative  the  possibility  I  have  referred  to.    It  is 
a  matter  of  mere  abstract  reasoning  that  no  ingenuity  can 
frame  any  charge  under  this  article,  without  excluding  this 
possibility.    In  other  words,  there  must  either  occur  in  some 
part  of  the  charge  the  words  "  not  being  a  crime  capital,"  or 
else  there  must  be  something  in  the  very  natuie  of  the  charge 
itself  to  show  that  the  offence  can  by  no  possibility  be  a 

(1)  1  Burrow,  pp.  153, 154.  """        ' 
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eapital  criifie«  It  may  be  said  this  charge  sfufficiemly  hëgA* 
lives  the  possibility  of  there  beitig  à  capital  ofTence,  by  itd 
specification  ;  but  before  comitig  to  that  conclusion  it  is 
necessary  to  expound  the  Words  "  towards  a  Crowd  of 
people,"  kCé  Now  let  atiy  exposition  whatever  bè  giVeti  to 
those  words,  it  cannot  be  doubted  that  they  imply  the  possi" 
bility  of  harm  being  done  to  the  persons  oi*  property  of  tbd 
individuals  present  ;  for  the  necessafy  effect  of  firing  ball 
cartridge  towards  a  crowd,  must  be  the  exposure  of  one  or 
more  to  be  killed  or  injured.  If  that  be  so,  it  is  next  to  be 
ascertained  whether  under  all  the  circumstances^  the  injury 
so  done  to  Her  Majesty's  subjects  may  not  be  cognizable  by 
the  ordinary  Courts  of  law.  What  is  stated  by  the  prisoner 
in  this  respect  is  indeed  the  ground  of  this  proceeding*^ 
that  bis  oifence,  if  any,  is  cognizable  only  by  the  civil  tribunals 

But  it  has  been  said  that  there  are  certain  offences  cogniâ^ 
able  by  the  civil  tribunal,  Which  are  yet  so  stibversive  of 
discipline  as  to  be  capable  of  being  inquired  into  by  military 
authority,  and  this  opinion  is  sustained  by  some  high  mili- 
tary authorities.  But,  however  high  they  ittay  be,  the  express 
terms  of  the  Mutiny  Act  show  that  this  is  not  Correct  ;  for 
first  it  provides  that  Military  Courts  are  not  to  take  notice  of 
any  thing  that  can  be  tried  by  the  ordinary  tribunals,  and  next, 
that  no  man  can  be  tried  by  the  Military  Court,  who  has 
been  acquitted  or  convicted  by  a  Civil  Court.  But  it  is  said 
that  sometimes  the  offence  is  not  the  same  as  that  cognizable 
by  the  Civil  Court  ;  but  one  of  a  purely  military  character. 
1  can  understand  that  reasoning.  I  can  understand  that  the 
mere  discharge  of  a  musket,  may  be  a  military  offence  of  the 
highest  order,  and  justly  punishable  by  death,  for  such  an 
act  might  disconcert  an  enterprize  planned  with  the  most 
consummate  ability.  For  instance,  if  ft  musket  had  been 
discharged  while  Wolfe  was  scaling  the  heightâ  of  Abraham, 
the  act  might  have  led  to  a  complete  and  most  disastrous 
81 
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reverse.  But  if  the  discharge  of  the  masket  enter  as  an 
ingredient  into  another  offence  of  a  capital  character,  and 
one  cognizable  by  the  law  of  the  land,  if  there  be  an  acquit- 
tal or  conviction  of  a  charge  which  puts  that  fact  in  issue, 
can  it  be  said  that  the  man  so  convicted  or  acquitted  is  to  be 
again  brought  to  answer  for  the  same  act  charged  to  have 
been  done,  diverso  intuitu^  before  a  Military  Court.  Let  us, 
to  put  this  beyond  a  doubt,  suppose  the  Petitioner  charged 
before  the  Court  of  Queen's  Bench,  as  others  of  his  comrades 
were,  with  wilful  murder,  would  not  that  charge  commence 
by  the  statement  of  the  very  fact,  which  is  the  charge  here, 
that  is  to  say,  the  discharge  of  the  musket.  On  that  charge 
it  would  have  been  in  the  power  of  the  Petitioner  to  make 
out  any  defence  he  pleased — ^to  show  that  he  was  rightly 
acting  in  his  military  capacity,  or  in  his  civil  capacity,  for 
the  soldier  never  ceases  to  be  a  citizen,  but  in  any  case  his 
plea  of  not  guilty  would  deny  this  fact  of  the  discharge  of 
the  musket.  Suppose  him  to  be  convicted,  he  is  convicted 
of  feloniously,  wilfully,  and  so  forth,  discharging  his  musket 
with  intent  to  murder,  but  at  the  bottom  of  all  must  be  this 
act  of  discharging  this  musket.  The  fact  of  that  discharge 
would  form  the  main  part  of  the  matter  inquired  into,  and 
who  is  to  analyze  the  verdict  of  the  jury  and  say  whether, 
either  conviction  or  acquittal,  did  or  did  not  proceed  on 
the  grounds  that  the  man  either  did  or  did  not  fire  his  musket 
at  all.  If  the  jury  thought  he  did  not,  he  would  be  of  course 
acquitted  ;  if  he  did,  and  was  justified  by  the  commands  of 
his  superior  officer,  they  would  say  again  not  guilty  for  an- 
other reason  ;  or  suppose  he  shewed  a  justification  under 
the  orders  of  a  civil  officer,  again  the  verdict  would  be  not 
guilty.  Nevertheless,  the  discharge  of  the  musket  must  in 
any  case  be  the  first  element,  and  the  verdict  of  not  guilty 
ought  therefore  to  prevent  him  from  being  tried  again  for  any 
offence  of  which  the  discharge  of  the  musket  is  an  element. 
Supposing  him,  however,  to  be  found  guilty,  the  judgment 
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of  the  law  is  death— can  the  man  then  be  tried  by  Court 
Martial  consistently  with  the  article  I  have  read  ?  Manifestly 
not — ^it  would  be  impossible  for  any  one  to  say  that  if  he  had 
undergone  his  trial  and  been  sentenced  to  be  hanged  but 
had  escaped,  perhaps  by  the  Queen's  pardon,  he  could^be 
again  brought  before  a  Court  Martial  for  the  adjudication  of 
his  case. 

It  has  been  found,  in  practice,  difficult  to  punish  soldiers 
for  breaches  of  discipline  connected  with  civil  offences,  this 
is  stated  openly  by  Kennedy,  who  says  : — 

^*  It  will  no  doubt  have  occurred  to  the  reader  that  these 
crimes  and  offences,  which  I  have  arranged  under  this  parti- 
cular Article  of  War,  are,  with  the  exception  of  homicide,  in 
most  cases  continually  taken  notice  of  by  Courts  Martial, 
even  in  places  where  the  civil  judicature  is  in  force.  But, 
in  such  cases,  the  charge  preferred  against  the  prisoner  either 
is  or  ought  to  be  for  a  military  and  not  a  civil  offence.  For 
it  must  be  obvious  that  there  is  not  an  unlawful  act,  not 
capital,  which  either  an  officer  or  soldier  can  commit,  but 
must  be  to  the  prejudice  of  good  order  and  military  disci- 
pline, and,  consequently,  an  express  and  not  an  implied 
breach  of  the  £nd  article,  24th  section  of  the  Articles  of  War. 
Even  with  regard  to  the  only  capital  crime  of  which  an 
officer  is  ever  likely  to  be  guilty,  wilful  murder  by  duelling, 
there  are  express  articles  of  war  by  which  both  the  officer, 
and  every  person  in  any  way  accessory  to  the  murder,  may 
be  tried  and  punished." 

It  appears  that  this  writer  never  contemplated  the  case  of 
an  officer  being  tried  for  felonious  shooting,  even  after  receiv- 
ing the  order  of  a  mayor.  This  would  be  a  worse  case,  for 
if  there  is  in  the  one  instance  too  much  sympathy  for  the 
duellist,  in  the  other  the  sympathy,  as  we  plainly  see,  may 
be  too  much  on  the  side  of  the  prosecution. 
SI» 
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"  Nor  does  the  conviction  of  an  officer  or  soldier  for  cir- 
cumstances which  constitute  a  military  offence,  and  which 
are  at  the  same  time  connected  with  the  commission  of  a 
civil  crime,  prevent  his  being  afterwards  indicted  for  that 
civil  offence.  As  for  instance,  a  soldier  is  charged  with 
theft,  and  in  the  commission  of  that  theft  he  was  absent  frcHn 
his  quarters  without  leave.  He  may,  no  doubt,  be  tried  by 
a  Court  Martial  for  being  absent  from  his  quarters,  and  by 
•the  civil  power,  for  the  theft.  If,  however,  it  be  intended  to 
deliver  over  an  offender  so  circumstanced  to  the  civil  power, 
it  would  at  all  times  be  most  consistent  with  equity  and 
humanity  not  to  try  him  for  the  military  offence." 

*^  But  it  must  be  evident  that  were  soldiers  to  be  always 
delivered  over  to  the  civil  power  for  theft  or  other  minor 
crimes,  in  cases  where  the  proof  is  not  sufficient  to  convict 
.  capitally,  the  discipline  of  the  army  would  be  most  materially 
affected  by  the  continual  absence  from  their  regiments  of 
officers  and  soldiers,  either  as  witnesses  or  prisoners — an 
absence  which  would  often  be  indefinitely  protracted,  on 
account  both  of  the  distance  and  of  the  forms  and  dilatory 
proceedings  of  Courts  of  law.  It  has,  therefore,  wisely 
become  the  custom  of  war  in  the  like  cases  to  try  soldiers, 
except  in  cases  of  enormity,  for  the  military  and  not  for  the 
civil  offence  :  nor  can  any  doubt  arise  as  to  the  propriety  of 
this  mode,  in  consequence  of  the  Ist  article  of  the  11th  sec- 
tion of  the  Articles  of  War,  for  that  article  merely  requires 
that  officers,  upon  application  duly  made,  shall  use  their 
utmost  endeavours  to  deliver  over  any  person,  accused  of  an 
fiffence  punishable  by  the  known  laws  of  the  land  to  the  civil 
|)ower.  In  caàes,  therefore,  where  the  civil  power  makes  no 
such  application  it  is  evidently  lefl  to  commanding  offi- 
cers to  determine,  in  their  discretion,  whether  or  not  any 
officer  or  soldier,  charged  with  an  offence  punishable  by  the 
known  law  of  the  land,  shall  be  delivered  over  to  the  civil 
power." 
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Veiy  trne  ;  but  is  not  that  discretion  a  fearful  one  to  exer- 
cise, and  is  not  the  hazard  sufficient  to  reject  such  a  course. 

At  any  rate,  such  an  opinion  as  this,  is  directly  contrary  to 
the  express  letter  and  spirit  of  the  law  of  the  land,  as 
laid  down  in  the  Munity  Act.  Let  us  take  the  very  case 
under  discussion,  and  apply  the  reasoning  to  it.  Here  is  the 
Petitioner  before  a  Court  Martial  upon  a  certain  charge.  He 
has  put  in  a  defence,  and  has  also  pleaded  not  guilty.  Now 
this  defence  imposes  upon  him  the  making  out  of  a  justifica- 
tion, civil  or  military,  and  must,  therefore,  state  all  the  facts^ 
as  he  pleads  in  avoidance,  he  must  also  make  admissions. 
He  will  perhaps  say,  I  had  no  order  from  Col.  Hogarth,  nor 
any  other  military  officer,  but  from  a  civil  officer  authorized 
to  give  such  order,  and  who  was  paramount  in  authority. 
There  is  a  difficulty  when  the  military  power  is  called  upon 
in  aid  of  the  civil  authority  which  has  not  escaped  the  atten* 
tion  of  Military  writers  ;  but  they  have  viewed  it  in  aspects 
•somewhat  different  from  that  in  which  it  is  presented  here. 
Simmonds  approaches  the  subject  as  one  of  serious  impor- 
tance, and  does  so  tremblingly,  as  well  he  may.    He  says  : 

**  Military  Courts  convened  for  the  purposes  expressed  in 
the  102nd  article  of  war  are  bound  in  their  proceedings,  or 
rather  in  their  finding  and  sentence,  to  a  rigid  administration 
of  English  comnlon  and  statute  law  ;  but  Courts  convened 
for  the  trial  of  miltary  offences  would  be  disposed  to  extend 
the  exculpation  admitted  by  common  law  to  arise  from  com* 
pulsion,  when  the  act  is  performed  by  the  obligation  of  mili- 
tary subjection,  and  in  ^odedience  to  laws  in  being'  to  those 
acts  performed  in  consequence  of  the  orders  of  a  military 
superior.  For,  though  if  death  ensue  from  the  fire  of  a  soldier 
acting  under  the  orders  of  his  superior,  the  command  itself 
being  illegal,  such  order  would  be  no  justification  of  the  deed 
in  the  eye  of  the  common  law,  and  the  individual  who  was 
the  instrument  of  death,  would,  with  him  directing  the  act  by 
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^hieh  it  was  effected,  be  equally  gailty  of  marder  ;  yet  a 
Military  Court  would  accept  such  necessity  as  justification  ; 
the  breach  of  law  itself  not  being  a  palpable  and  evident 
dereliction  of  duty  and  discipline,  or  a  clear  and  notorious 
outrage  on  all  law  and  decorum." 

It  is  evident  that  there  is  an  intolerable  hardship  in  the 
position  of  a  soldier,  who  is  brought  up  before  the  civil  court 
for  doing  an  act,  for  refusing  to  do  which  he  may  be  brought 
up  and  tried  by  the  Military  Court,  as  is  here  taken  notice  ot 

^^  This  argument  embraces  a  most  difficult  and  delicate 
question,  it  provokes  discussion  as  to  the  phrase  lawful  used 
in  the  first  clause  of  the  mutiny  act.  His  Majesty  has 
declared  "  That  orders  are  lawful  when  issued  by  authorities 
legally  constituted,  and  competent  to  give  them,  responsible 
to  their  Sovereign  and  country  for  their  acts,  and  for  the 
exercise  of  the  authority  with  which  they  are  invested.  That 
this  passage  is  capable  of  two  readings,  depending  on  the 
application  of  the  word  competent^  and  the  relation  of  the 
pronoun  them  is  beyond  doubt.  In  the  one  case,  the  legaliQr 
of  the  order  would  be  judged  intrinsically,  the  responsibility 
which  might  attach  to  the  performance  of  an  unlawful  act 
resting  with  the  individual  ordering  ;  the  law  of  the  land 
being  held  compulsory  on  the  soldier,  obliging  him  to  judge 
of  the  legality  of  any  order  to  which  his  assent  may  be 
required  ;  and,  in  fact,  refusing  to  him,  on  embracing  the 
.  profession  of  arms,  the  power  of  divesting  himself  of  his 
privilege  or  duties  as  a  citizen,  in  such  a  degree  as  to  render 
him  irresponsible  for  his  acts  by  pleading  the  order  of  his 
superior.  In  the  other  case  the  bare  issuing  of  an  order  by 
duly  constituted  authority,  without  reference  to  its  nature 
would  render  it  legal,  the  soldier  obeying  being  considered 
as  the  instrument  only,  as  a  mere  automaton,  irresponsible 
for  acts  resulting  from  the  execution  of  orders  issued  by 
authorities  legally  constituted.    If  the  former  be  the  due 
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interpretation  of  the  order  ;  if  it  mean  that  orders  are  lawful 
when  issued  by  authorities  legally  constituted  and  compeienty 
legally  invested  with  the  power  to  give  them — ^the  particular 
orders  which  may  be  the  subject  of  consideration,  there  is 
no  truth  more  evident,  and  no  order  more  in  unison  with  the 
ordinary  acceptation  of  the  phrase  referred  to  in  the  mutiny 
act.  If  it  mean  that  orders  are  lawful  when  issued  by 
authority  legally  constituted  and  competent  .(qualified)  to 
give  them,  in  the  general  sense  without  reference  to  their 
nature,  it  is  a  truth  hitherto  unsuspected  by  the  bulk  of 
the  army,  and  would  render  any  further  discussion  unne- 
cessary, as  no  case  could  possibly  arise  where  the  order  of  a 
superior  might  not  be  pleaded,  or  which  would  not  at  once 
be  a  perfect  justification  of  any  act  resulting  from  the  execu- 
lion  of  such  order.'* 

Now,  I  ask,  supposing  this  doctrine  to  be  tried  on  the 
converse  case,  supposing  that  on  the  trial  of  this  individual 
be  should  set  up,  as  actually  done  in  his  petition,  the  lawful 
authority  of  the  Mayor  of  Montreal,  as  his  justification,  how 
would  the  matter  stand  then  ? — Is  it  not  manifest  that  the 
reasoning  in  one  case  must  apply  to  the  other  :  if  the  law 
says  that  the  man  being  a  soldier  does  not  cease  to  be  a 
citizen,  it  may  be  said  that  if  he  obeys  one  authority,  he  is 
liable  to  trial  in  one  quarter,  and  if  he  obeys  the  other,  in 
another  quarter.  There  is  a  hardship  in  this  ;  but  that 
should  have  been  foreseen  before  the  rule  laid  down  by 
Kennedy  was  put  into  practice.  If  the  soldier  is  to  be  thud 
hardly  treated,  it  is  at  least  just  that  before  he  is  dealt  with 
by  the  Military  Courts  he  shall  be  first  acquitted  or  convicted 
by  the  civil.  But  I  am  happy  to  say  that,  in  opposition  to 
Kennedy's  view,  there  is  another  book  on  this  suject,  the 
perusal  of  which  I  owe  to  a,  gentleman  belonging  to  the  mili- 
tary service.  It  is  by  Samuel,  to  whose  doctrines  I  entirely 
subscribe,  as  being  in  perfect  accordance  with  the  principles 
of  the  common  law,  and  with  those  of  the  military  law,  when 


488 

rightly  underatood,  due  regard  being  had  to  the  Mutiny  Act 
and  the  proviâÎDns  of  the  Articles  of  War  abready  referred 
>o.(l) 

(1)  The  olject  of  the  Article  it  to  gWe^i  complete  a  jariidictioD  to  the  maitial 
court»  over  tiich  latt-neDtioDed  oflences,  in  m  far  m  ie  pronded  by  the  Article,  a« 
if  thej  had  been  the  subiects  of  direct  or  expresa  provision, —declaring^—"  bat  all 
''  Crimea  not  capital,  ana  all  ditordera  and  neglects  which  officers  and  soldiers  maf 
'*  be  guiltj  of,  to  the  préjudice  of  good  order  and  military  discipline,  though  not 
'*  specified  in  the  said  rules  and  articles,  aee  to  be  taken  cognisance  of  by  a  general 
^  or  regimental  court  martialf  and  to  be  pupiahed  at  their  dispreiion." 

This  Article  would  appear,  on  an  immediate  view,  to  grant  to  courts  martial, 
almost  an  unbounded  junsdictiop,  not  only  over  the  body  ofthe  oflTences,  hut  the  per* 
sons  ofthe  offenders,  within  the  scope  of  the  authority  copimiinicated-^to  dedar^ 
Vfhat  thall  amount  to  the  cHnut  in  eontemplationt  and  what  the  quantum  ofpunidt» 
punt  atiignable  to  them  ;  governed  not  tn  any  thing  Intthyite  oipn  diKretiou* 
The  power  con^ded  to  the  military  court  is  certainly  very  large,  and  is  mvmt  sort 
repagnapt  to  the  general  strain  of  our  general  or  national  o^,  whioh  rawf  niiep 
not  any  crime» /or  the  purpoH  of  legal  invettigation  and  punishment,  th^  u  nof 
ieflnâd  and  plainly  indiaUed  6y  the  laiw.  But  there  are  offencu,  of  an  inftriof 
puditff,  aehnowledged  even  ofthe  common  law,  as  slightly  or  imperfectly  described, 
%n  the  hooks  of  authority  on  the  subject,  as  the  offences  spécifia  tn  the  Article  under 
consideration  ;  thouffh  it  must  be  confessed,  that  in  most,  the  kind,  if  not  the  degree 
i>f  punishment,  adjudicable  to  anoh  offences,  is  described  with  certainty  ;  a  dream- 
ftance  wanting  here. 

If  it  had  been  possible,  it  might  perhaps  have  been  of  more  inconvenience  in 
military  life,  than  nf  practical  utility,  to  hà^ve  set  forth  with  minateness  the  long 
list  of  minor  offences  of  which  officers  or  soldiers  may  be  gailty«  so  as  to  amplify 
into  a  volume  the  few  sheets  which  contain  the  body  of  the  nmit^  law,  and  to 
renderthe  frequent  publication  ofthe  laWi«s  lîow  beneficially  practised,  thereliy 
impracticable.  Under  an  impression  of  this  sort,  the  legielature  may  not  have  ex* 
hibited  the  ttsual  care  v^içhit  fs  wfmt  to  ^se  whenever  it  is  iiUen^  on  legislating 
in  criminal  matters,  %n  circumstantially  describing  the  qffences  vkjch  it  designs  i 
gubjeet  tQ  the  r§pnh$n^on  tHtd  wrr^etign  fifths  laws. 

In  the  S4th  Seetion  ofthe  Mutiny  Act,  which  rplatep  to  the  like  offences,  in  as 
far  as  they  may  affect  soldiers,  included  under  the  present  Article,  the  same  are  no 
«itherwife  noted,  than  under  the  description  of  **  immoralitiei^  misbebayionr,  or  ne- 
'<  fflect  of  duty  f*  a  definition  equally  general  with  thAi-employcd  in  the  Article 
before  ua. 

Though  the  Mutiny  Act  hae  not  givep  ejtf  specific  descnptioo  of  the  offeneca 
here  alluded  to,  it  has  cfearly  and  strictly  defined  the  nature  of  the  penalties,  as  they 
refer  tç  soldiers,  awardable  to  them  $  nftmely,  imptisoommili  or  corporal  ponish- 
Oient,  not  etctending  tQ  lif%  or  limb. 

This  Article  on  the  oontrary,  whieh  Is  apparently  founded  on  the  &4th  ehMiae  of 
Ihe  Mutiny  Act,  is  more  specific  and  definite,  in  respect  to  the  offencee  within  itf 
H^pect,  than  in  respect  of  the  punishment  which  they  involve»  ' 

The  crimes,  ilisordeni,  and  neglects,  which  hf  this  Artiele  are  mbjeeted  to  the 
ccgniiEance  pi  eourtp  mertiid,  muet  he,  fts  the  Article  eipressly  deecribes,  "to the 
'*  prejudice  of  good  order  and  military  discipline  ;"  that  b,  they  must  he  offences 
Ota  military  characteTf  ctnUradistingviehed  /rtm  erimes  of  a  eM  etmplmm» 
The  latter,  except  in  a  special  and  extraordinary  case,  partiçularixed  in  a  subse* 
guent  clause  in  the  present  Section,  are  cornieable  by  a  distinct  forum,  septprate 
from  the  military  tribtmoli  to  tohich,  and  for  many  sotisf factory  reason»,  thew 
tmght  at  aU  times  to  be  submitted  ;  unless  the  court  martial  has  a  clear,  undoubted, 
0nd  exprm  concurrwt  Jwisdicti^nf  v^ieh  it  hmin  §9m  cm*  with  thi  wmum 
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There  is  another  consideration  :  in  drawing  up  a  ehaiige^ 
it  mnst  be  done  in  such  a  way  that  the  Court  shall  know 
what  is  to  be  inquired  into — in  other  words,  there  m\jst  be  an 
issue  framed  to  which  all  the  evidence  adduced  at  the  trial 
must  be  applicaJ^le, 

Chitty  says  :— 

^^  It  is  not  necessary  to  state  all  the  matter  of  mere  aggra^ 
vation  which  the  prosecutor  proposes  to  adduce,  unless  it 
alters  the  ofience  ;  for  if  so,  it  would  make  his  indictment  as 
long  as  his  evidence.  And  the  distinction  seems  to  be,  that, 
where  the  aggravating  matter  cannot  be  made  the  subject  of 
a  distinct  charge,  it  may,  though  not  stated^  be  shewn  on  the 
trial,  but  where  it  may,  another  proceeding  must  be  adopted.  (1  ) 

Greenleaf,  in  bis  book  on  evidence,  which  gives  the  rules  of 
Courts  Martial,  as  well  as  those  of  the  Common  Law  Courts, 
which  are  identical,  and  are  only  the  rules  of  right  reason, 
upon  which  all  right  thinkers  proceed  in  search  after  truth, 
says  >— 

The  offences,  within  the  meaninff  of  thu  Article,  mutt  not  only  be  of  the  quality 
described,  **to  the  prejudice  of  good  order  and  militarjr  discipline  ;"  bqt  must  have 
been  wholly  unspecified,  in  any  of  the  preceding  Sections  of  the  Articles  of  War. 
For  when  an  offence  is  of  that  specific  analiiy,  as  lo  be  reducible  to  a  particular 
Article  ol  War,  to  which  a  known  and  distinct  penalW  is  attached,  it  must  be  pro- 
secuted Under  such  Artiole,  that»  the  plain  intent  of  the  law  and  the  purposes  of 
justice  may  be  fully  answered.  This  is  as  much  to  be  demanded  for  the  safety  of 
the  individual,  as  for  the  benefit  of  the  publb  ;  lest  in  the  one  instance  the  presumed 
offender  may  be  deprived  of  the  advantages  of  having  the  body  of  his  supposed 
fault  alleged  with  certainty,  for  the  purpose  of  his  more  complete  defence,  and  fbt 
possible  ulterior  consequences  {  or  may  not  have  a  knowledge  of  the  punishmeni 
to  which  he  may  be  liable,  and  so  rendered  amenable  to  penalties  of  an  arbitary 
character,  where  the  lei^islaturu  or  the  Crown  had  determined  the  kind  and  deffiet 
of  punishment.  And,  m  the  tecondt  kit  the  ^eneralJrticle  might  ht  retorted  to, 
in  a  partiality  to  individualtf  token  the  known  vtnaUy  declared  6y  a  particuiar 
târliçle  might  be  coneidered  more  eevere  than  the  diicretionary  punitMnent  vfhieh  a 
court  martial  might  be  ordinarily  ditpoeed  to  award»  In  either  of  which  cases,  the 
policy  pf  the  existing  Article  might  be  defeated,  which  ie  to  provide  a  general 
remedy  ybr  a  yjrong  which  had  not  eltewhere  been  provided  for  ;  qnd  not  to  ecreen 
a  particular  and  voeU'known  crime  by  confounding  it,  in  deeeription,  foUh  a  gviM* 
folf  uncertain,  and  unspecified  ojfence.  The  Article  hold»  not  out  a  tubMute,  ht$ 
a  fubttantive  couru  of  proeecut%on  for  offenca  not  othnwiee  declared  Man<ikr0Vff4 
m  won  isedttMi.— Samuel,  of  the  Law  Militaijr,  pp»  666  to  699* 

(I)  Q!mfê  Crim.  Uw,  p,  931, 
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**  Courts  Martial  are  bound,  in  general,  to  observe  the 
rules  of  the  law  of  evidence  by  which  the  Courts  of  Criminal 
jurisdiction  are  governed.  The  only  exceptions  which  are 
permitted,  are  those  which  are  of  necessity  created  by  the 
nature  of  the  service,  and  by  the  constitution  of  the  Court, 
and  its  course  of  proceeding.  Thus  the  rule  respecting  the 
relevancy  of  eindencey  prohibits  the  Court  Martial  from  re- 
ceiving any  evidence  of  matters  not  put  in  issue  by  the 
charge,  or  which  would  implicate  the  prisoner  in  a  new  and 
distinct  offence,  or  in  a  degree  and  extent  of  guilt  not  appear- 
ing in  the  charge  on  which  he  is  arraigned."  (1) 

Now,  here  is  this  very  case.  The  Court  Martial  says  it 
will  take  this  man's  plea  and  inquire  into  the  truth  of  it. 
What  will  be  the  consequence  of  this  inquiiy. — Where 
the  limit  to  the  adduction  of  evidence,  if  in  the  charge  the 
offence  be  looked  at  merely  as  a  military  one;  but  if  in 
reference  to  the  defence  it  must  assume  the  character  of  a 
civil  one  ?  If  it  be  made  a  bar  to  conviction  that  the  man 
was  justified  by  the  civil  authority,  how  will  the  Court  be 
situated,  since  it  can  only  hear  evidence  in  reference  to 
offences  prejudicial  to  discipline  ?  There  is  in  fact  to  be 
tried  a  complete  issue  of  murder,  and  to  exempt  the  prisoner 
from  punishment  he  must  prove  his  innocence  of  that  charge. 
Supposing  he  makes  out  that  he  did  not  fire  at  all,  or  did  fire 
with  orders  from  his  military  superiors,  or  from  his  civil 
superiors  which  would  be  a  sufficient  justification,  still  he 
is  to  be  brought  again  before  the  civil  tribunal  and  he  will 
there  have  to  rpise  the  same  points  as  before.  If  he  does  not 
succeed  again  in  convincing  that  tribunal  as  he  did  the  other, 
he  is  to  be  convicted  and  punished  with  imprisonment  or 
death,  and  all  this  process  must  be  gone  through,  on  a  mere 
charge  of  breach  of  good  order  and  discipline.  Can  there  be 
anjrthing  more  inquisitorial  than  this  proceeding — ^to  make  a 

(1)  Greenleaf  on  Evidence,  p.  478. 
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man  go  through  all  this  process,  merely  to  exempt  himself 
from  the  punishment  of  a  military  offence  ;  and  nothing  else? 
Why,  who  would,  in  our  Civil  Courts,  submit  to  be  tried 
first  for  a  misdemeanor,  and  then  for  a  felony  not  capital, 
and  lastly  for  a  capital  felony,  all  arising  out  of  the  same 
act?  Is  this  consistent  with  the  Mutiny  Act  which  says  that  a 
man  shall  not  be  twice  tried  for  the  same  offence?  1  say  not.  It 
has  been  said,  indeed,  that  there  have  been  cases  of  this  kind  ; 
but  however  numerous  they  may  be,  till  a  case  has  been 
adjudicated  by  the  common  law  courts,  I  cannot  hold  the 
proceedings  to  be  consonant  with  sound  law.  But  I  think 
the  cases  rather  prove  the  contrary  of  what  is  alleged,  and 
here  again  I  have  to  thank  the  military  prosecutor,  for  by  his 
indulgence,  I  have  had  access  to  documents  which  would 
have  been  otherwise  unknown.  One  of  these  contains  a 
statement  of  the  proceedings  of  a  General  Court  Martial  held 
at  Woolwich. 

The  substance  of  this  order  was  as  follows,  viz  : — 

"  HoBss  Guards,  Nov.  29,  1851. 

''  Doubts  having  occurred  on  the  construction  of  the  Mu- 
tiny Act,  and  8ôth  and  86th  Articles  of  War,  in  respect  to  the 
legality  of  trying  soldiers  by  Courts  Martial  for  stealing,  or 
embezzling  the  property  of  civilians,  &c.,  or  in  committing 
any  offence  amounting  to  felony — and  a  case  having  been 
referred  to  the  law  officers  of  the  crown,  the  Attorney  and 
Solicitor  General  have  recorded  a  distinct  opinion  that 
soldiers  may  be  lawfully  tried  and  punished  by  Courts  Mar. 
tial  for  such  offences. 

''  Notwithstanding  that  decision,  officers  in  command 
will  becur  in  mind  that  the  proper  tribunals  to  deal  with 
these  (fences  are  the  Civil  Courts,  and  will,  therefore,  as 
heretofore,  have  recourse  to  Courts  Martial,  only  when  the 
civil  authorities  may  decline  or  omit  to  prosecute,  or  where 
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circumstances  make  it  difficult  to  bring  the  case  before  the 
said  Courts,  and  it  may  be  necessary  for  the  maintenance  of 
discipline  to  resort  to  a  trial  by  Court  Martial." 

It  appears,  however,  that  this  charge  did  not  escape  the 
Jynx  eye  of  the  military  authorities,  for  it  was  ordered  to  be 
revised,  and  the  revised  sentence  was  approved  of  by  Her 
Majesty.  This  case  is  distinguishable,  however,  from  the 
present,  for  the  reason  that  the  charge  against  the  prisoner 
was  for  a  mere  assault,  which,  supposing  it  to  have  been 
tried  before  the  Quarter  Sessions,  or  a  single  magistrate, 
might  be  punished  by  a  fine  of  only  one  penny,  if  the  parties 
would,  as  it  is  called,  "  speak  together."  If,  after  the  man 
had  been  punished  by  Court  Martial,  he  had  again  been 
brought  before  the  Civil  Court,  there  is  not  the  least  shadow 
of  doubt  that  that  would  have  been  the  extent  of  his  sen* 
tence.  Had  the  charge  involved  a  felony,  I  would  not  sub- 
scibe  to  its  authority.  I  would  accept  no  authority  that 
would  conflict  with  the  express  terms  of  the  Mutiny  Act,  or 
with  its  implied  tenor,  for  that  Act  is  to  govern  us,  and  not 
opinions,  whether  high  or  low.  Then  comes  the  other  docu- 
ment, which  appears  to  me  completely  to  confirm  my  view 
of  the  case.  What  the  case  laid  before  the  Attorney  and 
Solicitor  General  was,  is  not  stated.  That  these  officers 
would  have  stated  J  as  their  opinion,  that  there  were  some 
offences  specifically  mentioned  in  the  Mutiny  Act,  in  which 
the  Military  and  Civil  Courts  have  concurrent  jurisdic- 
tion, I  am  perfectly  satisfied  ;  but  the  spirit  of  the  order 
from  the  House  Guards,  is  diametrically  opposed  to  the 
doctrine  which  Kennedy  contended  for.  The  order  says, 
you  shall  not  try  for  civil  oifenoes  ,  but  shall  hand  the 
man  over  to"  the  civil  authority,  so  that,  if  crime  come 
to  the  knowledge  of  the  officer,  it  is  his  duty  to  see 
that  it  is  investigated.  To  shut  his  eyes  and  to  say  nothing, 
is  not  exactly  the  legal  course,  nor  quite  consistent  with  the 
honour  and  frankness  of  the  militaiy  character,  and  here  I 
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Would  say,  that  if  I  were  ever  to  be  tried  I  would  rather 
be  tried  by  twelve  military  men  than  by  any  other  jury. — 
Tytler's  book,  however,  says  truly  on  the  subject  : — 

**  So  far,  therefore,  from  there  being  any  hostile  interference 
between  the  civil  and  military  powers  of  the  state,  we  see  it 
wisely  provided,  that  the  most  perfect  comitas  and  harmony 
shall  subsist  between  them  ;  and  the  provinces  of  each  being 
distinctly  defined,  they  are  each  required  to  lend  an  amicable 
aid  to  the  other  in  canying  their  proper  jurisdiction  and 
authority  into  full  effect.'» 

The  civil  authority,  also,  is  directed  to  give  its  aid  to  the 
military  authority  ;  so  that,  sujyposing  the  military  court 
awards  transportation,  the  order  is  sent  to  the  civil  judge  to 
aid  in  carrying  it  out.  Tytler,  anticipating  a  case  like  the 
present,  says,  in  express  termsj  that  a  Court  Martial  would 
suspend  all  proceedings  until  further  orders. 

Taking  up  the  charge,  as  I  find  it  sworn  to  before  me,  I 
can  have  no  doubt  that  the  Court  Martial,  if  it  proceed  at  all, 
must  proceed  beyond  the  scope  of  the  authority  conveyed  to  it, 
or  meant  to  be  conveyed  to  it,  by  the  General  commanding. 
This  Court,  I  repeat,  has  no  right  to  proceed,  for,  if  it  did  so,  it 
would  proceed  to  tiy  an  issue  of  life  and  death,  i  kUow  that  no 
Military  Court  will  do  this,  and  if  I  were  warranted  by  the  law, 
I  would  willingly  send  this  man  back  to  the  Court  Martia], 
assured  that  now  the  truth  is  pointed  out  to  them  they  will 
come  to  the  same  opinion  as  myself.  But  this  I  cannot  do, 
and  it  is  better  even  for  the  Court  Martial  itself  that  it  should 
not  be  done,  for  supposing  the  man  to  be  upon  his  trial,  and 
lo  be  claimed  by  the  civil  power  to  meet  the  charge  of 
murder,  he  must  then  be  given  up,  there  can  be  no  question 
of  that.  Instead  of  the  obnoxious  course  by  a  writ  of  prohibi- 
tion the  present  process  has  been  pursued,  and  being  called 
upon  to  adjudicate,  I  must  say  that  the  answer  of  Lieut.  Col. 
Hemphill  is  not  a  sufficient  answer  to  warrant  the  detention 
of  the  prisoner.    Then  comes  up  this  other  point  :  I  have 
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before  me  enough  to  show  that  an  offence  has  been  commit' 
ted,  which  may  perhaps  be  tried  before  myself  in  Banc. 
For  that  reason  I  cannot  actively  take  the  part  of  committing 
this  man  for  a  specific  offence  without  placing  myself  in 
cantradiction  ^  to  the  position  I  hold  elsewhere.  I  do  not, 
remembering  that  position,  choose  to  inquire  into  the  conduct 
of  this  individual,  so  as  to  be  led  to  ii&sue  my  warrant  to 
make  him  stand  his  trial  for  murder,  especially  as  the  Attor 
ney  General,  in  a  spirit  of  frankness,  said  yesterday  that  with 
his  knowledge  of  the  iacts,  he  could  not  frame  a  charge  of 
that  kind  against  him.  I,  therefore,  shall  commit  the  man  to  the 
civil  power,  and  whatever  the  Attorney  Geneml  who  is  now 
present  insists  on  must  be  done,  but  if  he  insists  upon  nothing, 
it  will  be  for  the  Counsel  for  the  Petitioner  to  make  what 
application  they  see  fit. 

The  Attorney  Geneml  said  he  might  be  mistaken,  but  he 
did  not  conceive  it  his  duty,  as  Crown  officer,  to  take  any 
step  against  the  prisoner  without  any  affidavit  against  him. 
It  was  the  duty  of  the  citizens  to  denounce  those  whom  they 
knew  to  be  guilty  of  a  crime,  then  for"  the  Magistrate  to 
investigate  it  and  commit  him  or  take  bail,  and  then  for  the 
Crown  officer  to  prosecute,  and  he  was  proud  to  say  that  the 
Law  officers  of  the  Crown  since  he  had  had  the  honor  to  be 
one  of  them,  had  never  shrunk  from  performing  that  duty — 
Some  people  seemed  to  look  upon  the  duties  of  the  Crown 
officers,  as  analogous  to  those  of  a  constable,  but  he  did  not 
so  conceive  them.  This  man  had  not  been  denounced  to  him- 
and  he  declined  to  take  any  responsibility  in  the  matter. 

His  Honor  said  the  view  taken  by  the  Attorney  General  of 
his  duties,  was  undoubtedly  correct.  Had  the  counsel  for  the 
prisoner  any  thing  to  move. 

Mr.  Mack  moved  that  the  prisoner  be  discharged,  or  if  held 
to  appear  at  the  next  term  of  the  Queen's  Bench,  that  he  be 
allowed  to  go  upon  his  personal  recognizance.    The  judge 
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ordered  his  personal  recognizance  to  be  taken,  saying  that 

any  party  feeling  aggrieved  might  proceed  further  against 

him  when  they  saw  fit. 
%.    ■ 
Mack  and  Stuart,  for  Petitioner. 

Drummond,  Atty.  Genl.^  tor  the  Military  Authorities. 

QUEEN'S  BENCH.  )         DISTRICT  OF  QUEBEC. 
Appeal  side.         )  ^ 

Before  Sir  L.  H.  Lafontaine,  Bart.,  Chief-Justice,  Pahet 

and  Atlwiic,  Justices. 

L  Jacksom  et  al.  (Defendants^    .     Appellants^ 

<  and 

(Paquet,  [Plaintiffs)  Respondent. 


HeU  :— That  an  action  for  damages 
alleged  to  have  been  suffered  hj  the 
Plaintiff^  by  reason  of  the  construction  of 
a  Railway  over  his  property,  must  be 
directed  against  the  Company  building 
raçh  Railway,  and  not  agaiutt  the  con- 
tractors of  the  work»  for  the  construction 
thereof,  unless  by  their  misfeasance,  mal- 
feasance, or  nonfesance  they  have  ren- 
dend  themselves  personally  liable. 


Jiig6  :— Gtu'une  action  en  dommage» 
allégués  avoir  été  soufferts  par  le  Deman- 
deur, en  raison  de  la  construction  d'o» 
chf>min  de  fer  sur  sa  propriété,  doit  être 
dirigée  contre  laCompcigoie,et  non  contre 
!es  contracteurs  pour  la  confection  d«a 
ouvrages  nécessaires  pour  la  construc- 
tion du  dit  chemin,  a  moins  qu'ils  n'aient 
commis  un  acte  attentatoire  à  la  loi,  en 
fesant  à  l'encontre  de  la  manière  voulue 
par  la  loi  ce  qu'il  est  permis  de  faire,  oa 
en  négligeant  de  faire  ce  que  la  loi  exige» 


Judgment  rendered  the  30th  September,  1854. 

The  action  brought  by  the  Respondent  was  an  action  of 
damages  for  £55.  By  the  declaration  it  was  alleged  that 
the  Plaintiif  in  the  Court  below,  the  Respondent,  had,  for  a 
year  and  a  day  previously  to  the  bringing  of  his  action,  been 
in  the  quiet,  open  and  peaceable  possession  of  a  lot  of  land 
known  as  lot  number  eleven  in  the  Terrebonne  concession  of 
the  Parish  of  St.  Nicholas,  during  all  which  time  he  had 
been  and  still  was  the  sole,  true  and  lawful  proprietor  and 
owner  of  the  said  land. 

That  from  time  immemorial,  the  said  lot  of  land  had  been 
traversed  in  its  breadth  by  a  small  brook  of  an  extremely 
slow  current,  running  almost  on  a  level  with  the  soil  through 
which  it  passed,  and  carrying  with  it  minute  particles  of 
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clay,  which  il  deposited  on  the  surface  of  the  said  lot  of  land, 
thereby  fertilizing  the  said  lot  of  land. 

That  the  said  lot  of  land  was  traversed  by  the  Quebec  and 
Richmond  Railway,  and  that  the  Defendants  had,  within  a 
year  and  a  day,  contracted  with  the  Quebec  and  Ricfçnond 
Railroad  Company  for  the  building  of  the  said  road. 

That  within  the  said  period  the  Defendants,  in  the  con- 
struction of  the  said  Railway,  had  erected  and  constructed  on 
the  one  side  of  the  said  brook^  two  deep  ditches,  one  on  either 
side  of  the  said  line  of  Railroad^  and  also  on  the  other  side  of 
(he  said  brook,  two  other  deep  ditches,  one  on  either  side  of 
the  said  Railroad  line  ;  which  four  deep  ditches,  run  a  dis^ 
tance  of  about  six  tnlles  each,  and  leading  to  the  said  brook. 

That  in  consequence  of  the  making  of  these  ditches  the 
quantity  of  water  emptied  into  the  said  brook,  was  much 
increased  and  carried  with  it  large  quantities  of  sand  and 
gravel,  covering  the  soil  of  the  said  lot  of  land  to  a  great 
depth,  and  further  that  by  the  works  done  for  the  construction 
of  the  said  Road,  the  channel  of  the  said  brook^  above  the  said 
line  of  Railroadj  had  been  greatly  embarrassed,  and  the 
waters  thereof  dammed,  and  caused  to  flow  back,  upon  the 
said  lot  of  land,  thereby  inundating  a  great  portion  of  the 
same,  to  the  damage  of  the  said  Plaintiff  of  the  sum  of  fifty- 
five  pounds  currency. 

Upon  these  premises  the  Plaintiff  concluded  ^^  that  the  said 
Defendant  be  adjudged  and  condemned  to  pay  and  satisfy 
to  the  said  Plaintiff,  the  said  sum  of  fifty-five  pounds,  with 
legal  interest  ;  and  further  that  by  the  judgment  aforesaid, 
the  said  Defendants  be  ordered  Within  such  reasonable  delay 
as  this  Honorable  Court  shall  direct,  to  fill  and  block  up  the 
said  four  ditches  in  such  manner  as  to  prevent  the  waters, 
which  now  discharge  themselves  therefrom  into  the  said 
brook,  from  falling  into  the  said  brook,  or  into  the  said  lot  of 
land,  or  to  deepen  the  channel  of  the  said  brook  below  the 
said  line  of  Railroad,  to  such  extent  and  in  such  manner,  as 


497 

êffectively  to  secure  the  said  lot  of  land  from  the  future  inuih* 
dation  of  the  said  brook,  and  from  the  deposit  of  sand  and 
gravel  thereon  by  the  said  brook  in  future  ;  and  that  the  said 
Defendants  be  further  ordered  within  such  said  reasonable 
delay,  to  free  the  channel  of  the  said  bfook  above  the  said 
line  of  Railroad  in  such  manner  as  to  allow  the  waters  of  the 
said  brook  to  flow,  as  hitherto,  and  prior  to  the  said  year  and 
a  day,  they  did  ;  and  that  in  default  of  the  Defendants  obey- 
ing the  said  several  orders,  within  the  delay  aforesaid,  he, 
the  said  Plaintiff,  be  permitted,  at  his  option  and  at  the  risk^ 
costs  and  charges  of  the  said  Defendants,  to  perform  the  se- 
veral works  which  the  said  Defendants  shall  have  so  made 
default  to  perform,  with  cosls.^* 

To  this  action  the  Defendant  pleaded  first  :  the  general 
issue  ;  and  secondly,  a  perpetual  exception  ;  by  which  it  was 
aUeged,  that  by  deed  before  Trudelle,  and  another,  Notaries 
the  eleventh  of  January,  1853,  the  Respondent  had  sold  to 
the  Quebec  and  Richmond  Railroad  Company,  99  feet  wide 
upon  the  whole  breadth  of  a  lot  of  land  situate  in  the  Parish 
of  St.  Nicholas,  forming  the  quantity  of  one  arpent^  sixty-one 
perches  and  forty-two  feet  of  ground,  in  superficies,  being 
the  land  required  for  the  passage  of  the  said  Raiboad  in  the 
line  traced  by  the  Engineers  of  the  Company,  with  which 
line  the  Respondent  declared  himself  acquainted  and  there- 
with content.  The  said  Company  to  take  possession  of  the 
said  land  from  the  day  of  the  passing  of  the  said  deed,  to  dis. 
pose,  enjoy  and  use  the  same  from  thenceforth  forever  as  the 
Company  might  see  fit,  for  the  purposes  of  the  said  Rail-road. 

That  the  Defendants  had  contracted  for  and  made  the  said 
Railroad  over  the  said  land. 

That  in  making  and  constructing  the  said  road  upon  the 
said  land,  the  Defendants  had  only  made  the  works  neces- 
82 
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sary  for  such  constrnction,  without  causing  to  the  Plaintiff 
any  damage  whatsoever  upon  the  said  land. 

Issue  having  been  joined  on  these  pleadings,  the  partie» 
respectively  went  t§  proof,  and  having  been  heard  upon  the 
merits,  the  Court  below  on  the  8th  day  of  April,  1854,  ren« 
dered  the  foUowing  judgment  :  ^^  Vu,  etc.,  considérant  que 
^'  par  la  preuve  faite  en  cette  cause,  il  est  établi  que  les  ca- 
^'  naux  mentioimés  en  la  déclaration  du  Demandeur,  creusés 
**  dernièrement  par  les  Défendeurs  à  chaque  côté  du  chemin 
"  de  fer  par  eux  entrepris  pour  la  compagnie  du  chemin  de 
"  fer  de  Québec  à  Richmond,  à  l'endroit  où  est  située  la  terre 
^^  du  Demandeur  décrite  en  la  dite  déclaration,  ont  eu  et 
^^  auront  l'effet  de  conduire  et  faire  couler  sur  la  dite  terre 
^^  diverses  décharges  et  cours  d'eau  qui  n'y  coulaient  pas,  et 
<^  n'y  avaient  jamais  coulé  auparavant,  ont,  par  là,  augmenté 
^^  de  beaucoup  le  volume  d'eau  naturel  qui  existait  et  existe 
*'  encore  sur  la  dite  terre  ;  considérant  aussi  que  les  ebange- 
^^  ments  faits  par  les  dits  Défendeurs  dans  le  lit  du  dit  cours 
^*  d'eau,  en  maçonnant  le  susdit  lit  à  l'endroit  où  le  chemin 
^*  de  fer  le  traverse,  et  en  l'exhaussant  au-dessus  âe  son 
"  niveau  ordinaire,  ont  eu  et  auront  l'effet  de  faire  refluer  les 
"  eaux  sur  partie  de  la  terre  du  Demandeur  ;  et  que  d'ail- 
^^  leurs  les  susdits  canaux  et  autres  ouvrage»  nouvellement 
'^  faits  et  creusés,  savoir  :  depuis  moins  de  l'an  et  jour,  ne 
^'  sont  justifiés  ni  par  l'acte  cité  par  les  Défendeurs  en  leur 
'^  exception,  ni  autrement,  et  sont  partant  une  empiétation 
*^  sur  les  droits  du  Demandeur,  et  un  trouble  dans  sa  posses- 
^^  sion  du  dit  immeuble,  duquel  il  lui  est  déjà  résulté  et  lui 
*'  devra  résulter  à  l'avenir  des  dommages  dont  il  a  droit  de 
^^  se  plaindre  ;  la  Cour  ordonne  et  adjuge  que,  d'hui  au  pre* 
'^  mier  jour  de  Juillet  prochain,  les  dits  Défendeurs  seront 
«(  tenus  de  remplir  et  combler  les  dits  canaux,  ou  les  détour^ 
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^^  ner  et  diriger  de  manière  à  empêcher  les  eaux  qni  s'en 
"  déchargent  de  couler  sur  la  terre  du  dit  Demandeur,  et 
"  aussi  d'enlever  les  obstructions  et  ouvrages  sus-mentionnés, 
"  de  manière  à  ce  que  les  eaux  puissent  y  couler  librement, 
*'  et  suivre  leurs  cours  naturel,  sinon,  et  à  défaut  de  ce  faire, 
^^  sous  le  dit  délai,  permis  au  dit  DemÉideur  de  le  faire  aux 
"  frais  et  dépens  des  Défendeurs,  et  par  forme  de  dommages 
"  pour  le  passé,  la  Cour  condamne  les  Défendeurs  à  payer 
**  au  Demandeur  la  somme  de  dix  livres  courant,  avec  inté- 
"  rêt  de  ce  jour,  et  les  dépens  en  tous  cas." 

From  this  judgment  an  Appeal  was  instituted. 

The  Appellants  submitted  the  following  points,  as  reasons 
for  a  reversal  of  the  judgment  appealed  from— 

Istly.  That  in  point  of  fact,  the  Respondent  had  suffered 
no  damage  from  the  building  of  the  Railroad  in  question. 

2ndly.  That  the  action  brought  ought  to  have  been  direct- 
ed against  the  Quebec  and  Richmond  Railroad  Company, 
who  could  alone,  if  the  Judgment  was  right,  be  compelled  to 
demolish  their  works  or  to  fill  up  the  ditches. 

Srdly.  That  supposing  the  action  rightly  brought  against 
the  Appellants,  the  Court  below  had  no  right  to  order  the 
demolition  of  the  works  or  the  filling  up  of  the  ditches. 

4th]y.  That  the  Respondent's  claim  resolved  itself  into  an 
action  of  damages. 

5thly.  That  neither  the  Appellants  nor  the  Quebec  and 
Richmond  Railroad  Company  could  be  compelled  to  demo- 
lish, except  it  was  alleged  and  proved  by  the  Respondent, 
that  the  Appellants  or  the  Company  did  more  damage  than 
the  necessity  of  the  case  required.  (1) 

^1)  Shriford  on  Railwayi,  p.  433  :~^Manter  tb.  Northern  and  Eastern  Coonttef 
Railway  Company,  2  iUilway  C,  391  :~Agar  vs.  llegont'e  Canal  Co.  Coop.  O. 
C.  77. 
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Tt  was  further  contended  by  the  Appellants  that  the  making 
of  the  Railway  had  given  increased  value  to  the  land  of  the 
Respondent,  and  that  by  the  act  of  incorporation  of  the 
Quebec  and  Richmond  Railroad,  the  Appellants,  if  liable  at 
all,  had  a  right  to  set  off  such  increased  value  against  any 
supposed  damage  siftered  by  the  Respondent.  (1) 

The  Respondent  maintained— 

lo.  That  by  their  Act  of  Incorporation,  the  Quebec  and 
Richmond  Railroad  Company  were  subject  to  the  Provisions 
of  the  "  Railway  Clauses  Consolidation  Act,"  by  which  the 
said  Company  were  restrained  from  permanently  disturbing 
the  state  of  any  water  course. 

2o.  That  the  Company  could  not  set  up  such  in  creased 
value,  as  compensation  to  the  constantly  increasing  source  of 
damage  arising  to  the  Respondent  from  the  execution  cf  the 
said  works,  and  that  to  enable  them  to  do  so  in  any  case,  the 
Appellants  must  shew,  what  they  had  failed  to  do  in  the  Court 
below,  that  they  had  strictly  complied  in  that  respect  with 
their  Act  of  incorporation. 

So.  That  the  Appellants  were  liable  towards  the  Respon: 
dent  in  this  cause,  for  the  damage  arisLag  from  works  of  the 
nature  of  those  complained  of  by  the  Respondent,  by  the  very 
nature  of  their  contract  with  the  Company,  as  admitted  by  the 
Appellants  in  the  admission  of  facts  filed  in  the  eause« 

4o.  That  no  increased  value  had  been  given  to  the  Respon- 
dent's land  by  the  building  of  the  Quebec  and  Richmond 
Railroad,  or  by  the  execution  of  the  works  in  questioa. 

The  following  is  the  judgment  of  the  Court  of  Appeals. 

*'  The  Court,  &c.,  seeing  that  the  Respondent  hath  failed 
to  establish,  in  the  Court  below,  his  possession  for  upwards  of 

(1)  l3Ui  and  14ih  Vict.  c.  116,  s.l5. 


501 

a  year  and  a  day  of  the  lot  of  land  in  question  in  this  cause, 
as  by  him  set  up  ;  seeing  that  by  deed  between  him  and  the 
Quebec  and  Richmond  Railway  Company,  before  Trudelle 
and  Colleague,  notaries,  at  Quebec,  on  the  eleventh  day  of 
January  one  thousand  eight  hundred  and  fifty-three,  he  sold 
to  the  said  Company  a  certain  portion  of  the  said  lot  of  land, 
for  the  express  purpose  of  constructing  their  Railway,  and  of 
forming  part  thereof,  and  with  a  reservation  of  his  right  to 
olaim  and  have  compensation  from  the  said  Company,  for 
all  damages  which  might  result  from  the  working  of  the  said 
road  ;  seeing  that  the  Appellants  to  the  knowledge  of  the 
Respondent  were  the  contractors  with  the  said  Company  for 
the  building  of  the  same,  and  that  it  is  not  proved  that  in  res- 
pect of  any  works  by  them  done,  there  was  any  default  or 
misconduct  on  their  part,  and  no  liability  for  damages  has 
been  established  against  them  ;  seeing  that  the  remedy  of  the 
Respondent,  if  aggrieved  in  the  premises,  was  either  by  suit 
against  the  said  Company  directly,  or  to  which  they  wem 
made  a  party,  and  that,  therefore,  in  the  judgment  appealed 
£rom  there  is  error.  The  Court  here,  doth  reverse  the  said 
judgment,  to  wit  ;  the  judgment  in  this  cause  rendered  in 
the  Superior  Court,  at  Quebee,  on  the  eighth  day  of  April 
one  thousand  eight  hundred  and  fifty-four.  And  proceeding 
to  render  the  judgment  which  the  Court  below  ought  to  have 
rendered,  it  is  considered  and  adjudged,  that  the  action  of  the 
«aid  Respondent  against  the  said  Appellants,  be  and  the  same 
is  hereby  hence  dismissed,  with  costs,  &c."  (1) 

Leukvrk  and  Angers,  for  Appellant, 

O'Farbsl,  for  Respondent. 

(1)  Poor  qa'an  bomme  f>uifM  Aire  mponsable  da  mal  dont  il  est  la  canse,  il  faat 
qu'il  y  ait  une  fiuite  dani  son  action,  il  faut  qu'il  lui  ait  été  poatible  avec  plus  de 
vigilance  sur  loi  même  de  s'en  garantir.    Partout  où  un  homme  nuit  h  un  autre 

Par  t'aseandant  d'une  cause  moyenne,  il  est  affrancbi  de  la  réparation,  il  a  été 
instrument  passif  et  non  la  cause  déterminante  du  Qalbeur  qui  est  arrivé. — 10 
Merlin,  Répart.  Aussi  délit,  p.  407. 

Celui  qui,  faisant  un  nouvel  œuvre  dans  son  héritage,  use  de  son  droit,  san« 
blesser  ni  loi,  ni  usage,  ni  titre,  ni  possession  contraire,  n'est  pas  tenu  do  dommage 
nui  pourra  arriver,  par  exemple  si  en  faisant  une  digue  pour  se  garantir  d'ua 
débordement,  ij  j  exposait  davanUge  celui  de  son  voisin,  dans  ce  eu  et  «utrM 
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esloi  ^ni  ftit  dei  changements  a  droit  de  mettre  les  eheses.  Si  Toanage  qa'm 
'^rv'priéfaîre  ferait  dans  son  fonds  blessait  on  quelque  loi  oa^ioelqiie  osage,  oaai 
c'était  une  entreprine  contre  un  titre  on  contre  une  possession,  le  vcHsin  qui  en 
eoaflTriraît  quelque  dommage  pourrait  l'empêcher  et  se  faire  indemniser  de  la  perte 
qu'il  aurait  soufferte.  Cefui  qui  prétend  qu'un  nouvel  ouTre  entrepris  par  son 
▼oisin  lai  (ait  préjadice,  doit  se  pourmr  devant  le  ju^  qui  courra  (aire  défense  de 
commencer  ou  continuer  les  ouvrages,  jusqu'à  ce  qu'il  eoit  jugé  si  cet  ouvrage  doit 
être  défendu  ou  permis.  Dénonciation  de  nouvel  ouvre-^Eaux  pluviales.-» 
Répertoire  de  Merun. 

Cette  action  est  fondée  sur  le  droit  de  possession  qui  n'est  acquis  que  par  l'espaça 
d'une  année.— Il  Toullier,  No.  130,  p.  161. 

I  On  n'est  même  pas  censé  en  faute  en  fiûsant  ce  nue  l'on  était  autorisé  à  ermrt 
anovr  U  droit  de  faire.— A,  plus  forte  raison,  celai  qui  ne  (kit  que  ce  qu'il  a  réellement 
le  droit  de  faire,  celui  qui  n'use  que  de  son  droit  ne  commet  aucune  faute.  S'il  en 
résulte  quelque  dommage  pour  autrui,  c'est  un  malheur  que  l'auteur  du  &it  n'est 
pas  tenu  de  réparer  et  «j^u'if  n'est  pas  même  censé,  aux  yeux  de  U  loi,  avoir  causé. 
Nemo  danmumfacUf  nui  çid  idjacit  quodjacerejus  non  habet. 

Par  exemple,  en  creusant  un  puits  dans  mon  (bnds,  je  détourne  la  source  qui 
alimentait  le  puits  inférieur  de  mon  voisin.  C'est  un  uommage  qu'il  éprouve  par 
mon  fait,  mais  je  ne  suis  pas  tenu  de  le  réparer,  parce  que  je  n'ai  fiût  qu'user  di 
mon  droit  sans  commettre  aucune  (aute. 

Il  en  est  de  même  si  je  détourne  la  source,  eapai  aqua^  qui  prend  naissance  dans 
mon  (bnds,  et  dont  les  eaux  depuis  un  temps'  immémorial  servaient  è  fertiliser  les 
fonds  inflSrieurs,  ou  même  que  le  propriétaire  de  ces  fonds  avait  réunies  dans  uo 
canal  pour  alimenter  un  moulin  qu'il  (ait  construire  plus  bas.  Je  ne  suis  point 
obligé  de  réparer  le  dommage  que  cause  le  détournement  de  ma  souneu  Telle  est 
la  Im  de  la  propriété.— 11  ToulBer,  No.  119,  Dw  151. 

Celui  qui  cause  du  dommage  à  autrui  en  (aisànl  ee  ^n'il  n'avait  pas  le  diuit  de 
faire  ou  en  négligeant  de  faire  ce  qu'il  devait  faire,  est  obligé  de  répaxer  le  dommage 
aiffiTé  pnx  la  &Qto.— 6  Du  Paro  Poolin,  Na  9i. 
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ACTION  TO  ACCOUNT. 


Held  :— That  an  action  to  account 
lies  agaioBt  the  curator  to  an  ab- 
seoteê,  at  the  instance  of  any  of  the 
creditors,  he  being  the  mandataire 
of  all  the  creditors  :  2.  That  in  such 
a  case,  it  is  not  necessary  to  call  in 
the  abf>entee  by  advertisement,  but 
that  service  on  the  curator  is  sufli- 
cient. 
Murphy  va,  Knapp  et  al. 

Held  :— That  a  Tutor,  sued  in  an 
action  to  account,  may  pleui  that 
he  has  rendered  an  account  before 
the  bringing  of  the  action,  renew 
his  account  in  Court,  and  conclude 
that  his  said  account  be  declared 
good  and  valid,  and  the  Plaintiff 
condemned  to  costs. 
TrudeUe  vs.  Roy. 

Held  : — That  it  is  not  competent 
to  a  Defendant,  in  an  action  to  ac- 
count, to  pleail  thai  ho  ackuow- 
ledfîes  himself  bound  to  render  an 
account,  that  he  therefore  renders 
such  account,  by  which  lie  acknow- 
ledges to  owe  a  certain  balance  for 
which  he  confesnes  judgment. 

The  Court,  pendinj^  the  action, 
will  not  order  tne  Defendant  to  pay 
to  the  Plaintiff  the  balance  ackni»w- 
ledged  to  be  due  to  him  by  the  De- 
fendant. 
Aubin  V8.  Lislois. 


Jugé  : — Que  tout  créancier  d'an 
absent  peut  poursuivre  en  redditioo 
de  compte  le  curateur  à  cet  absent, 
ce  curateur  étant  le  mandataire  do 
tous  les  créanciers  :  2.  Que  dans 
une  semblable  demande  il  n'est 
pas  nécessaire  d'appeler  l'absent 
par  avis  duos  les  journaux,  mais 
que  l'assignation  du  curateur  snffît. 
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Jugé:— Qu'un  Tuteur,  poursuivi 
en  cedditiou  décompte,  peut  plaider 
qu'il  a  rendu  compte  avant  l'action, 
renouveler  sa  reddition  de  compte 
en  Oour,  et  conclure  à  ce  que  sa 
reddition  de  compte  soit  déclarée 
juste  et  fidèle,  et  demander  lès  frais 
contre  Je  Demandeur. 

222 

Jugé  : — Qu'il  n'est  pas  loisible  au 
Défendeur,  dans  une  action  en  red- 
dition de  compte,  de  plaider  qu'il  se 
reconnaît  tenu  de  rendre  compte, 
qu'en  effet  il  reqd  compte,  par  lequel 
il  se  reconnaît  reliquataire  d'une 
certaine  somme  pour  laquelle  il  con- 
fesse jugement 

La  Cour,  pendant  l'instance,  n'or* 
donnera  pas  au  Défendeur  de  payer 
au  Demandeur  la  somme  ainsi  re- 
connue due  par  tel  Défendeur. 
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AGREEMENT  sous  seing  privé. 


Held  : — That  an    agreement    in 
Writing  sous-  snng  privé  is  not  null, 
because  it  is  not  made  en  double. 
Shaw  vs.  McConnell. 


Jugé  : — Qu'une  convention  sous 
seing  privé  n'est  pas  nulle,  parce 
que  l'écrit  n'a  pas  été  lait  en  double. 
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ALIEN. 


Held:— 1.  That  nndar  the  Act 
12lh  Vict.  c.  197,  which  enacts 
that  every  alien  akail  have  the  same 
capacity  to  tajce,  recover  and  trans- 
mit *'  real  estate  "  in  ail  parts  of 
this  Province,  as  natural  born  or 
natarali:^d  subjects,  the  alien  is 
placed  in  the  same  position  as  the 
natural  born  subject,  and  can  claim, 
conjointly  with  a  naturalized  heir, 
both  real  abd  personal  property  ; 
2.  That  although  moveable  property 
be  not  mentioned  in  the  12th  sec- 
tion of  the  Act,  it  must  be  taken  to 
be  included  in  the  larger  term,  ^^real 
estate." 
Corse  vs.  Corse. 


Jugé  : — h  Que  sous  l'opération 
du  Statut  de  la  12e  Vict  c.  107,  qui 
assure  à  tout  au  bain  la  même  liberté 
de  prendre,  recouvrer  et  transmettre 
des  biens  immeubUs  dans  toute  l'é- 
tendue de  la  Province,  qu'ont  les 
sujets-nés  ou  naturalisés^  l'aubaln 
est  placé  sur  le  même  pied  que  le 
sujet-né,  et  peut  réclamer  concur- 
remment avec  un  héritier  natura- 
lisé, les  meubles  aussi  bien  que  les 
immeubUs  ;  2.  Que  quoique  les 
meubles  ne  soient  pas  mentionnés 
dans  la  12e  section  du  dit  acte,  ils 
sont  censés  compris  dans  les  termes 
plus  étendus,  les  immeubles* 
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ALIMENTARY  ALLOWANCE, 


Held  :— That  where  a  Petition 
for  an  alimentary  allowance  is  pre- 
sented during  tne  pendency  of  an 
action  to  accotmt,  against  an  exe- 
cuto'r,  the  Cotirt  will  grant  such 
allowance,  notwithstanding  the 
declaration  of  the  executor  thai  he 
has  no  funds  in  his  hands. 

Hart  vs.  Molson. 


Jugé  :— Que  sur  Requête  pour 
aliments  durant  une  instance  en 
reddition  de  compte»  contre  un 
exécuteur  testamentaire,  la  Cour 
peut  accorder  tels  aliment j^,  nonobs- 
tant la  déclaration  de  i 'exécuteur 
qn'il  n'a  aucuns  fonds  entre  ses 
mains. 
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AMELIORATIONS,  CLAIM  FOR. 


Held  : — ^Thal  a  Defendant,  in  an 
hypothecary  action,  cannot  demand 
to  be  paid  the  ameliorations  which 
he  has  made  in  good  faith,  before 
he  be  obliged  to  abandon  the  pro- 
perty ;  and  that  the  only  thing  he 
can  demand  is  security  that  the 
immoveable  will  be  sold  for  a 
sufficient  amount  to  reimburse  him. 


WUhaU  V8.  EUis. 


Jugé  .-—Qu'un  tiers  détenteur» 
poursuivi  hypothécairement,  ne 
pout  demander  d'être  payé  par  le 
Demandeur  des  améliorations  qa'ii 
a  faites  do  bonne  foi,  avant  d'être 
contMint  de  délaisser  l'immeuble  ; 
et  que  tout  ce  qu'il  peut  demander 
c'est  un  cautionnement  que  l'im- 
meuble rappoitera  assez  pour  qu'il 
soit  payé. 
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AMENDMENT,  vide  PLEADINGS. 

ARBITRATION,  vide  AWARD. 

ASSAULT  AND  BATTERY. 


Held  : — That  in  an  action  of 
damages  for  assault  and  batter), 
words  in  the  declaration  charging 
the  Defendnnts  with  a  design  to  do 
grievous  bodily  harm  to  the  Plain- 
tiff, do  not  necessarily  constitute  an 
accusation  of  felony. 


Jugé  :— Que  dans  l'espèce,  les 
termes  énonciatifs  d'un  assaut  grave 
sur  le  Demandeur,  ne  comportent 
pas  une  accusation  de  félonie. 
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2.  That  even  in  the  case  where 
the  assault  charged  would  amount 
to  a  felony,  the  Plaintiff  may  pro- 
ceed in  an  action  for  damages, 
without  being  in  the  first  place 
compelled  to  prosecute  criminally, 
for  the  assault  of  which  he  com- 
plains. 
Lamolhê  and  Chevalier. 

ASSIGNMENT. 

Held  :— 1.  That  where  several 
creditors  of  a  debtor  have  transferred 
their  claims  against  him  to  a  third 
party,  without  specifying  in  the  Acte 
of  cession  the  total  amount  of  the 
sums  so  transferred,  the  ceasionnaire 
being  only  bound  to  pay  five 
shiilmgs  in  the  pound  on  these 
sums,  and  without  all  the  creditors 
named  in  the  Acte  having  signed 
the  same,  the  cessionnaire  is  not 
bound. 

2.  That  in  the  case  of  such  an 
assignment  the  cédant  cannot  com- 
pel the  ceasionnaire  to  pay  the 
amount  of  the  consideration  without 
putting  the  latter  in  possession  of 
the  titles  against  the  debtor. 

3.  As  to  the  validity  of  agree- 
ments based  upon  sums  expressed 
in  figures  only. 
Mocfarlane  and  AimbavU, 


ATTACHMENT. 


2.  Que  dans  le  cas  même  où  cet 
assaut  aurait  le  caractère  de  félonie, 
le  Demandeur  peut  réclamer  des 
dommages  sans  avoir  poursuivi 
préalablement  au  criminel^  pour 
l'assaut  dont  il  se  plaint  • 
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Jugé  : — 1.  Que  dans  l'espèce  d'un 
transport  par  plusieurs  ciéanciers 
d'un  débiteur,  sans  spécifier  le  mon* 
tant  des  créances  aont  le  cession* 
naire  ne  devait  payer  qu'une 
proportion^  savoir  cinq  chelins  dans 
le  louis,  et  sans  que  tous  les  créan- 
ciers nommés  aient  signé  l'Acte,  le 
cessionnaire  n'est  pas  lié. 


2.  due  dans  le  cas  de  tel  trans- 
port le  cédant  ne  peut  exiger  du 
cessionnaire  le  montant  de  la  consi- 
dération sans  mettre  ce  dernier  en 
possession  des  titres  de  créance 
contre  le  débiteur. 

3.  Quant  &  la  validité  de  conven- 
tions sur  des  sommes  exprimées  en 
chiffres  seulement. 

88 


Held  :— That  the  Clerks  of  Com- 
missioners' Courts  have  no  authority, 
under  the  14th  and  lôthViot.  c.  18, 
to  receive  the  necessary  afiidavit 
and  issue  Writs  oi  Attachment  be- 
fore judgment. 

Exporte,  Carpentier, 


Jugé:— Que  lea  Greffiers  des 
Cours  de  Commissaires  n'ont  pas, 
sous  l'acte  des  14  et  15  Vict.  c. 
18,  le  pouvoir  de  recevoir  l'affidavit 
requis  pour  l'émanation  de  Brefs 
d'arrêt  aimple  avant  jugement. 
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ATTACHMENT,  vide  SAISIE-ARRET. 
AWARD,  PROOF  OF. 


Held  :— That  a  notarial  copy  of 
an  award  of  arbitratoTs,  made  under 
the  provisions  of  the  statute  13th 
and  i4th  Vict.  c.  114,  and  a  certi- 
ficate of  the  notary  that  the  arbitra- 
tors were  sworn,  is  not  legal  evi- 
dence of  any  oath  having  been 
taken  or  award  rendered,  inasmuch 
as  a  public  notary  has  no  authority 
to  receive  and  certify  such  oath  and 
award. 


Jugé:— Qu'une  copie  notariée 
d'une  sentence  arbitrale,  rendue 
suivant  les  dispositions  du  statut  des 
13e  et  I4e  Vict.  c.  114,  et  le  certi- 
ficat du  notaire  que  les  arbitres  ont 
prêté  serment,  ne  font  pas  preuve 
légale  de  la  prestation  du  serment 
ou  de  la  sentence,  ft  que  le  notaire 
n'a  jaucune  autorité  pour  recevoir 
et  certifier  ce  serment  et  cette  déci- 
sion ou  sentence. 


Roy  vs.  The  Champlam  and  8t.  Lawrence  Railroad  Company. 
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BANALITÉ. 


Held  !— 1.  ll^at  the  lessee  of  a 
banal  mill  may  hitneelf  bring  an 
action  against  a  censitaire  to  recover 
from  him  the  toll,  (montures)  upon 
grain  ground  by  the  censitaire  at  a 
mill  without  the  seigniory. 

2.  That  it  is  sufficient  to  prove 
that  the  censitaire  has  had  a  crop  of 
grain,  and  that  he  has  carried  grain 
to  be  ground  elsewhere,  without 
establishing  that  the  grain  so  ground 
elsewhere  is  the  grain  he  has 
gathered  upon  his  land. 

3.  That  the  censitaire  residing  in 
the  seigniory  is  presumed  subject  to 
the  right  of  banalité,  unless  he 
establish  the  contrary. 


Lognon  va,  Audy, 


Jugé  : — 1 .  Que  le  locataire  d'un 
mouUn  banal  a  droit,  de  porter  lui 
même  Paction  contre  le  censitaire 
pour  la  valeur  des  moutures,  dans 
le  CQJB  où  le  censitaire  porte  son 
grain  à  un  autre  moulin  hors  de  la 
seigneurie. 

2.  Que  la  preuve  que  le  censi- 
taire a  récolté  des  grains  sur  sa  terre,  • 
et  qu'il  a  porté  des  grains  à  un  autre 
moulin  pour  être  moulus,  sans 
constater  que  ce  sont  les  mêmes  que 
ceux  récoltés,  est  suffisante. 

X  Que  le  censitaire  demeurant 
dans  la  sei&^neurie  est  présumé 
sujet  au  droit  de  banalité,  à  moins 
que  le  censitaire  n'établisse  le 
contraire. 
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CAPIAS. 


Held:— That  an  Affidavit  fora 
Cap,  ad  Resp.,  stating  that  the 
deponent's  grounds  for  believing 
that  the  Defendant  is  about  leaving 
the  Province  with  an  intent  to 
defraud  his  creditors,  are,  that  the 
Defendant's  vessel  is  loaded  and 
ready  for  sea,  that  he,  the  Defendant, 
intends  sailing  in  her,  and  has  told 
the  deponent  that  he  would  not 
return  to  Canada,  is  sufficient. 

Wilsan  vs.  Reid, 


Jugé  :— Qu'un  Affidavit  pour  nn 
Cap.  ad  Besp,^  dans  lequel  il  est 
dit  que  les  raisons  qu'a  le  déposant 
de  croire  que  le  Défendeur  est  sur 
le  point  de  laisser  la  Province  avec 
intention  de  frauder  ses  créanciers, 
sont,  que  le  vaisseau  du  Défendeur 
est  chargé  et  prêt  à  faire  voile,  que 
le  Défendeur  entend  partir  sur  ce 
vaisseau,  et  qu'il  a  dit  au  déposant 
qu'il  ne  reviendrait  pas  au  Canada, 
est  suffisant 
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Held  :— That  in  an  affidavit  for  a 
Capias  ad  Respondendum,  it  is  ne- 
cessary that  the  party  making  such 
affidavit,  should  swear  that  the 
Defendant  is  immediatelv  about  to 
leave  theVrovince,  with  an  intent 
to  defraud  the  Plaintiff  in  particular, 
or  his  credxtors  in  general. 

WUsonvs.  Ray. 

Held  :— That  an  affidavit  for  the 
issuing  of  a  Mirit  of  Capias  ad  Res- 
pondendum^ in  which  it  is  stated 
that  the  Deponent's  grounds  for  be- 
lieving that  the  Defendant  is  about 


Jugé  :— Que  dans  un  affidavit 
pour  un  Writ  de  Caputs  ad  Respon- 
dendum, il  est  nécessaire  qu'il  soit 
juré  par  la  partie  faisant  tel  affidavit, 
que  le  Défendeur  est  immédia- 
tement sur  le  point  de  laisser  la 
Province,  avec  intention  de  frauder 
le  Demandeur  en  particidier,  ou  ses 
créanciers  en  général. 

159 

• 

Jugé  :— Qu'un  affidavit  pour  l'é- 
manation d'un  Writ,  de  Captas  ad 
Respondendum,  dans  lequel  il  est  dit 
aue  les  raisons  que  le  Déposant  a 
de  croire  que  le  Défendeur  est  sur 
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to  leave  the  Provinee,  with  a  frau- 
dulent intent,  are  that  the  Defendant 
has  no  domicile  in  the  Province^ 
that  he  is  a  seafaring  man  aboat  to 
ieave  the  Province  with  his  veesel, 
and  may  never  return,  and  that  he 
has  made  no  provision  (or  the  pay- 
ment of  the  amount  due,  is  suilicient 


Berry  V8.  Dixon. 


I  lo  point  de  Jaipaer  laProvinee,  avee 
Intention  de  frauder  ses  créanciers, 
sont  que  le  Défendeur  n'a  aucun 
domicile  dans  la  Province,  qu'il  est 
navigateur,  sur  le  point  de  laisser  la 
Provmce  avec  son  vaisseau,  et  ne 
reviendra  peut-être  jamais,  et  qu'il 
n'a  fait  aucune  provision  pour  le 
paiement  du  montant  réclamé,  est 
suffisant. 
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Held  :-t.That  a  creditor  fora  sum 
under  £10,  may  obtain  an  assign- 
ment of  other  debts  due  by  the 
Defendant,  and  sue  out  a  Writ  of 
Copied  ad  Hespondeiidum^  for  the 
amount  due  to  him  personally  and 
the  amount  assigned  to  him,  if  they 
eiceed  £10  currency. 

2.  That  an  Assignee  may  bring 
suit,  without  having  previously  no- 
tified his  deed  of  assignment  to  the 
debtor. 

3.  That  an  affidavit,  wherein  it  is 
stated  that  the  reasons  f  r  believing 
that  the  Defendant  is  about  to  leave 
the  Province  with  a  frauduleint  In- 
tent, are  that  the  Defendant  ia  the 
master  of  a  vessel,  which  vessel  ia 
loaded  and  ready  to  go  to  sea,  with 
the  Defendant  as  master,  and  that 
the  Defendant  himself  has  stated 
that  he  was  immediately  about  to 
sail  to  parts  beyond  the  sea^  is  suffi- 
cient. 

Qtttnn  vs.  Atcheson» 


Jugé  : — 1.  Qu'un  créancier  pour 
une  somme  au-dessous  de  £10,  peut 
obtenir  un  transport  d'autres  cré- 
ances dues  par  le  Défendeur,  et 
émaner  un  Capias  ad  Respondendum, 
pour  le  montant  qui  lui  est  dû  pe« 
sonnellement  et  pour  les  créaucea 
qui  lui  sont  transportées,  si  le  tout 
excède  £  10  courant. 

2.  Qu'un  cessionnaire  peut  pour- 
suivre sans  avoir  au  préalable 
signifié  son  transport  au  débiteur. 

3.  Qu'un  affidavit,  dans  lequel 
il  esit  dit  aue  les  raisons  de  croire 
que  le  Détendeur  est  sur  lo  point  de 
laisser  la  Province  frauduleusement, 
«ont  que  le  Défendeur  est  capitaine 
(le  vais^tean,  leauel  vaisseau  est 
chargé  et  prêt  à  faire  voile  avec  le 
Défendeur  comme  capitaine,  et  que 
le  Défendeur  a  lui  même  dit  qu'il 
était  sur  le  point  de  faire  voile  pour 
des  endroits  d'outre  mor^  est  sufii- 
sant. 
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Held  î— That  in  an  affidavit  for  a 
Capias  ad  Respondendum^  the  alle- 
gation that  the  Defendant,  who 
resided  at  Rouse's  Point,  in  the 
United  States,  is  upon  the  point  of 
immediately  leaving  the  Province 
to  go  to  the  United  States,  and 
giving  the  names  of  the  Piaintiii*  's 
informants,  discloses  no  intention  of 
fraud,  and  is  insuiîicieot. 


Jugé  :— Que  dans  un  aflidavit 
pour  obtenir  un  Bref  de  Capias  ad 
Respondendum^  l'allégué  que  le 
Défendeur,  résidant  à  Rouse's 
Point,  dans  les  Etats-Unis,  est  sur 
le  point  de  quitter  la  Province  pour 
aller  aux  Etats-Unis,  et  donnant  la 
nom  des  personnes  qui  en  ont  in- 
formé le  Demandeur,  n'indique  pas 
l'intention  de  fraude,  et  est  msuffi- 
'aant. 


Larocfjnevs.  Garke. 
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CERTIORARI,  vide  CHURCH. 
CHURCH.— Z>w)rderty  conduct  at  a  church  door* 


HeJd  :— That  an  information  set- 
ting out  that  the  Defendant  had 
conducted  himself  in  a  disorderly 
manner  at  a  church  door,  by 
keeping  his  hat  on  his  head  daring 
the  procession  of  the  Holy  Sacra- 
ment, discloses  no  legal  oli^nce. 

2.  That  in  matters  of  Certiorari 
the  original  Writ,  and  not  a  copy, 
mast  be  served  upon  the  convicting 
justice,  and  that  it  is  not  necessary 
to  serve  a  copy  of  such  Writ  upon 
the  Complainant. 

Ex  parte,  FiUau. 

COLLISION.— 

Held  :— I.  That  the  Nautical 
rule,  which  has  long  been  eâla- 
blished,  is  that  if  two  sailing  vessels, 
both  upon  a  wind,  are  so  approach- 
ing each  other,  the  one  on  the 
starboard,  and  the  other  on  the  port 
tack,  as  that  ibere  witi  be  a  daiiger 
of  collision  if  each  continue  her 
coarse  ;it  is  the  duty  of  the  vessel 
on  the  port  tack  immediately  to  give 
way.  2.  That  the  vessel  on 'the 
port  tack  is  to  bear  away  so  early 
and  effectually  as  to  prevent  all 
chance  of  a  coilisioa  occurring. 

The  Rodin  Castle  and  the  Gtencairum 

Held  : — That  if  it  appears  in  evi- 
dence that  there  was  no  proper  and 
sufficient  look  out  on  board  of  a  ship, 
and  a  colliiiion  occurs  between  such 
ship  and  another  towed  by  a  steamer, 
because  the  steamer  was  not  seen 
by  such  vessel  in  time  to  enable  her 
to  take  the  necessary  measures  to 
avoid  a  collision  ;  that  the  wait  of 
such  proper  look  out,  on  board  of 
such  vessel,  is  sufficient  neglect  or 
misconduct  to  make  her  liable  for 
damages,  although  she  adopted  the 
most  seamanlike  and  proper  course, 
when  the  collision  was  ail  but  ine- 
vitable. 


The  Niagara  amd  the  Elizabeth, 


Jugé  :-l.  Qu'une  information  allé» 
guant  que  le  Défendeur  a  tenu  une 
conduite  désordonnée  à  la  porte 
d'une  église,  en  gardant  son  chapeau 
sur  sa  tête  pendant  la  procession  du 
Saint  Sacrement,  n'établi  aucune 
offense  en  loi. 

2.  Qu'eu  matière  de  Certiorari 
l'original  du  Writ,  et  non  une  copie 
d'iceiui,  doit  être  servi  sur  le 
magistrat,  et  qu'il  n'est  pas  néces- 
saire de  signifier  copie  de  tel  Writ 
au  Plaignaut. 

129 
Admiralty  Cases, 

Jugé  : — 1.  Que  la  règle  Nautique, 
qui  a  été  longtemps  en  usage,  est 
qu3  lorsque  deux  vaisseaux,  teus 
deux  au  vent,  s'approchent  ainsi, 
l'un  à  tribord,  et  l'autre  a  bâbord, 
de  manière  A  ce  qu'il  y  ait  danger 
d'une  collision  si  chaque  vaisseau 
maintient  son  cours  ;  il  est  du 
devoir  du  vaisseau  courant  la  bordée 
de  sabord  immédiatement  d'arriver  ; 
2.  Que  le  vaisseau  courant  la  bordée 
de  sabord  doit  ainsi  arriver  à  temps 
et  de  manière  à  éviter  tout  dam;er 
de  collision. 

38 

Jugé  :— Que  s'il  appert  par  le  té- 
moignage qu'il  n'y  avait  pas  à  bord 
d'un  vaisseau  une  vigie  suffisante, 
et  qu'une  collision  a  eu  lieu  entre 
tel  vaisseau  et  un  autre  vaisseau 
remorqué  par  un  bateau-à- vapeur, 
parceque  ce  dernier  n'a  pas  été 
aperçu  à  temps  par  tel  vaisseau 
pour  le  mettre  a  portée  de  prendre 
les  moyens  nécessaires  pour  éviter 
une  collision  ;  que  le  manque  de  telle 
vigie,  à  bord  de  tel  vaisseau,  est  un 
acte  de  négligence  suffisant  pour 
rendre  ce  vaisseau  responsable  en 
dommages,  quand  bien  même  la 
manœuvre  aurait  été  exécutée  sui- 
vant les  règles  nautiques  au  moment 
où  la  collision  était  devenue  pres- 
qu'inévitable.    • 

264 
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Held  :— That  if  any  person  hav- 
ing Ibe  charge  or  corn  maud  of  any 
ship  or  ve8âel  Coming  to  tlie  har- 
bour of  Quebec,  refude  or  neglect  to 
obey  the  directions  of  the  Harbor 
Master,  in  respect  to  the  berth  to 
be  taken  by  such  sliip  or  vessel,  or 
in  respect  to  the  mooring,  or  fasten- 
ing, shifting  or- removing  the  same, 
and  if  any  loss  be  incurred  by 
reason  of  such  refusal  or  neglect, 
then  such  ship  or  vessel  shall  bear 
such  loss. 

The  htv)  York  Packet. 


Jugé  : — Que  si  aucune  personne 
ayant  le  soin  ou  la  charge  d'aucun 
vaisseau  arrivant  dans  le  port  de 
Québec,  refuse  ou  néglige  d'obéir 
aux  ordres  du  Maîtie  du  Havre, 
quant  au  p«irage  de  tel  vaisseau,  ou 
par  rappoit  à  la  manière  de  l'amar- 
rer ou  mouiller,  ou  de  le  déplacer, 
et  s'il  est  encouru  aucun  dommage 
en  conséquence  de  tel  refus  ou 
négligence,  tel  vaisseau  sera  res- 
ponsable de  tels  dommages. 
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COMMUNAUTÉ— AMEUBLISSEMENT. 


Held  : — That  a  covenant  in  a 
marriage  contract,  that  ''the  parties 
take  one  another  with  the  property 
and  rights  to  each  of  them  respect- 
ively belonging,  and  such  as  may 
hereafter  acciue,  of  what  nature 
soever,  which  said  property  move- 
able or  immoveable  shall  enter  into 
the  community,"  is  a  covenant  of 
ameublissemerU  of  all  the  property 
belonging  to  the  parties,  uotwith- 
standmg  a  subsequent  clause  of 
réalisation;  and  that,  consequently, 
the  customary  dower  cannot  be 
claimed  out  of  the  husband's 
propres. 

Moreau  vs,  Mathews.  ' 


Jugé  :— Que  la  stipulation  dans 
tin  contrat  de  mariage,  que  *'  les 
futurs  époux  se  prennent  avec  leurs 
biens  et  dioits  à  chacun  d'eux  ap- 
partenant, et  tels  qu'ils  pourront 
leur  écheoir  ci-après,  à  quelque  titre 
que  ce  soit,  lesquels  dits  biens 
meubles  ou  immeubles  entreront 
dans  la  diie  '*ommunauié,"  est  un 
ameubiissement  général  de  tous  les 
biens  des  conjoints,  nonobstant 
clause  de  réalisation  subséquente  ; 
et  que  le  douaire  coutumier  ne  peut, 
conséquemment,  être  réclamé  sur 
les  propres  du  mari. 
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Held  : — ^That   congé-défaut  can- 
not be  granted    in  the    Superior 
Court 
BaUamtyne  vs.  Worden 


CONGÉ-DÉFAUT, 

Jugé  : 


•Que  le  congé-défaut  ne 
peut  être  accordé  dans  la  Cour 
Supérieure. 
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CONTRAINTE  PAR  CORPS. 


Held  :— That  a  Wrh  of  Attach- 
ment, contrainte  par  corps,  may 
issue  against  a  Defendant  refusing 
to  open  the  doors  of  his  house,  to  a 
bailiff  charged  with  the  execution 
of  a  Writ  to  seize  the  effects  of  such 
Defendant  ;  and  that  such  Wiit 
may  issne  even  in  the  case  where 
a  Defendant  lias  made  use  of  nei- 
ther force  nor  violence. 

Deskmmais  vs,  Amiot. 


Jugé  :~Qu'il  y  a  lieu  à  la 
contrainte  par  corps  contre  un 
Défendeur  dans  le  cas  où  il  refuse 
d'ouvrir  les  portes  de  sa  maison, 
lorsqu'un  huissier,  porteur  d'un 
Writ  d'Exécution,  se  présente  pour 
saisir  en  vertu  de  tel  Writ  ;  quand 
même  tel  Défendeur  n'aurait  pas 
usé  de  force  ni  de  violence. 


43 


510 


COSTS. 


Held  .-—That  a  Plaintiff  haa  a 
privilege  «pon  the  proceeds  of  the 
Defemlant's  moveable  effects  for  the 
whole  of  his  costs,  and  that  this 
■privilege  entitles  him  to  be  collo- 
cated in  preference  to  the  lessor  of 
the  house  in  which  the  goods  were 
seized,  the  claim  of  such  lessor 
being  tor  rent. 


Jug6  !*^Q.u'un  Demandeur  a  ua 
privilege  sur  les  deniers  provenant 
de  la  vente  des  meubles  d'an 
locataire  pour  tous  ses  frais,  et  qu'en 
vertu  de  ce  privilège  il  a  droit 
d'être  colloque  en  préférence  au 
locateur  de  la  maison  dans  laquelle 
les  meubles  ont  été  -saisis,  la  récla- 
mation de  tel  locateur  étant  pour 
loyer. 
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Jervis  vs,  Kélly. 

Held  : — That  the  amount  of  costs 
payable  on  the  amentlment  of  a 
déclaration  is  in  the  'discretion  of 
the  Court. 

Daoust  vs.  Deschamps, 

COURT  MARTIAL,  JURISDICTION  OF. 


Jujo  : — Que  le  quantum  des  frais 
payable»  Bur  l'amendement  d'une 
déciaration  est  à  la  discrétion  de  la 
Cour. 
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The  Petitioner  being  tried  by 
Court  Martial,  for  firing  without 
orders  towards  a  crowd  of  people  in 
the  streets  of  the  City  of  Montreal, 
such  conduct  being  insubordinate, 
unsoldierlike  and  to  the  prejudice 
of  good  onîer  and  military  disci- 
pline ;  and  a  Writ  of  Habeas  Cor^ 
pus  being  moved  to  discharge  him 
from  the  custody  of  the  militai  y  au- 
thorities. 

Held  : — That  it  appearing  that 
the  written  charge  against  the  Peti- 
tioner involves  one  of  lelony,  he 
must  first  be  lie  Id  to  answer  to  the 
constituted  tribunals  of  the  colony, 
proceeding  under  the  Common  Law 
of  Kngland,  before  à  Military  Court 
under  the  Mutiny  Act,  and  the  Ar- 
ticles of  War,  can  legally  take 
cognizance  of  tlie  charge. 


Le  Requérant  subissant  un  procès 
devant  une  Cour  Martiale,  pour 
avoir  tiré  sans  ordres  sur  un  attrou- 
pement dans  les  rues  de  la  Cité  de 
Montréal,  et  s'être  par  là  rendu  cou- 
pable d'insubordination  et  d'indiaci- 
pline  ;  et  demande  d'un  Writ  d^Ha- 
béas  Corpus  ayaat  été  faite  pour  le 
libérer  de  la  garile  des  autorités 
militaires. 

Jugé  : — Que  vu  qu'il  apparaît  que 
l'accusation  par  écrit  portée  contie 
le  Requérant  conetitue  une  félonie, 
il  doit  d'abord  être  tenu  de  répondre 
aux  autorités  constituées  du  pay^, 
procédant  en  vertu  de  la  Loi  Com- 
mune d'Angleterre,  et  ce  avant 
qu'une  Cour  Martiale  constituée  en 
vertu  du  "  Mutiny  Act,"  et  des 
règlements  concernant  la  guerre, 
puisse  légalement  s'enquérir  de 
telle  accusation. 

467 


Ex  parie,  McCuîlocL 

DECLARATIONS  in  articuLo  mortis,  vide  EVIDENCE. 
DÉLIVRANCE  DR  LEGS. 

Held  :— That  délivrance  de  legs 
from  the  executor  is  essential  to 
rest  a  legacy  in  the  legatee,  and 
that  it  must  be  proved  ;  2.  That  the 
rights  of  co-vendors  selling  in 
different  qualities  will  not  be  pre- 
sumed to  be  equal. 
Holland  vs.  Thibaudeau. 


Jugé  : — Qu'une  délivrance  de 
legs  par  un  exécuteur  est  essentielle 
•pour  mettre  un  légataire  en  posses- 
sion de  son  legs  ;  2.  Que  les  droits 
de  co- vendeurs  qui  prennent  des 
qualités  différentes  ne  seront  pas 
présumés  être  par  parts  égales. 

121 
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DÉSAVEU,  vide  PLEADINGS. 

DONATION,  vidf  PROHIBITION  TO  ALIENATE, 

DROIT  D'AINESSE. 


Held  : — ^Thai  in  matters  of  testa- 
mentary successions,  the  droit  iPai- 
nesse,  in  the  pairiiuoiiof  biens  nobles, 
can  only  subsiàt  in  virtue  of  a  spe- 
cific provision. 

2.  That  in  the  case  submitted, 
the  provision  of  a  testator,  to  the 
effect  that  the  surplus  of  his  biens 
nobles  shall  bo  divided  between  his 
two  children  in  such  way  as  to  give 
the  elder  two  thirds  and  one  third 
to  the  other  chilli  accordi^ig  to  the 
Ijow  of  Fief 8 y  charging  them  never- 
thelef^s  with  the  payment  of  the 
debts  in  proportion  to  their  leiracieSy 
the  whole  subject  to  an  email,  i\oes 
not  contain  a  legpacy  of  a  droit  d^ai- 
neêSBy  and  cannot  give  rise  to  the 
exercise  of  that  right  in  any  of  the 
parties  claiming  under  the  entail. 
Globeneki.  and  Laviolette. 

DROITS  HONORIFIQUES,  vide  PEWS  IN  CHURCHES. 
ENQUÊTES. 

Held  :— That  the  Court  carmot 
order  that,  in  any  particular  case, 
the  Defendant  shall  be  allowed  to 
proceed  with  his  etiquêtn  from  day 
to  day  until  thé  same  be  completed. 
the  law  requiring  that  the  matter  of 
enquêtes  shall  be  regulated  by  rules 
of  practice  applicable  to  all  cases. 


Jugé  : — 1.  Qu'en  succession  tes- 
tamejitaire,  le  droit  d'ainesse,  en 
partage  du  biens  nobles,  n'a  lieu 
qu'en  vertu  d'une  disposition  ex- 
pi  esse. 

2.  Que  dans  l'espèce,  la  disposi- 
tion du  testateur,  que  le  surplus  de 
»cs  biens  nobles  soit  partagé  entre 
ses  deux  enfants  de  manière  à  don- 
ner à  l'ainé  deux  tiers  et  -l  l'autre  un 
tiers  suivant  la  Un  des  fiffs,  mais  en 
les  chargeant  du  paiement  des  dettes 
au  pro  rata  de  leurs  héritages,  le 
tout  à  charge  de  substitution,  ne 
contient  pas  le  legs  d'un  droit  d'ai- 
nesse,  et  ue  peut  donner  lieu  à  ce 
droit  dans  aucun  des  degrés  de  la 
substitution. 


384 


Brown  w.  Gugy. 


Jui^ô  : — Que  la  Cour  ne  peut  pas 
ordonner,  dans  aucune  cause  en 
particulier,  qu'il  sera  permis  au 
Défendeur  de  procéder  à  son 
enquête  de  jour  en  jour  jusqu'à  ce 
qu'elle  soit  coraplé:ée,  la  loi  enjoi- 
gnant (jue  la  matière  des  enquêtes 
sera  réglée  par  une  règle  de 
pratique   applicable  à  tous  les  cas. 

46 


EVIDENCE. 

Held  :— That  to  render  Ihe  proof  I  J'jgé  : — Que  pour  qu'une  décla- 
of  a  declaration  admissible  as  a  [  rai ion  soit  admise  en  preuve  comme 
dyin^  declaration,  there  must  be  ,  déclaratiou  in  ar/tcii((/mor/t>,  il  faut 
positive  proof  that  the  person  who  '  qu'il  soit  prouvé,  d'une  manière 
made  it,  was,   at  the  time,  under   incontestable,  que  celui  qui  l'a  faite, 


the  impression  of  almost  immediate 
dissolution,  and  entertained  no  hope 
ot  lecovery  ;  that  vague  an<l  general 
expressions,  such  as  :  *^  I  will  die  of 
it,"  "  I  will  not  recover,"  "  It  is  all 
over  with  me,"  are  insufficient  to 
allow  the  proof  of  the  declarations 
of  the  deceased  person. 

Begina  vs,  PeUier. 


était  alors  sous  l'impression  d'une 
mort  presque  immédiate,  et  qu'il 
n'entretenait  aucune  espérance  d'en 
revenir  ;  que  des  expressions  vagues 
et  générales,  comme  "  Je  vais  en 
mourir," ''Je n'en  reviendrai  pas," 
**  C'est  fini  de  moi,"  sont  insuffisan- 
tes pour  permettre  la  preuve  des 
déclarations  du  défunt. 

3 
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EVIDENCE. 


Held  : — That  a  witncse  having 
been  examined  orally  before  a 
Judge,  who  took  notes  of  his  evi- 
dence, and  it  became  necessary  to 
proceed  de  novo  with  the  enquête, 
the  witness  having  died  in  the 
interval,  it  was  competent  to  the 
party  who  had  produced  such  wit- 
ness to  prove  what  he  had  stated 
under  oatn  upon  the  occasion  ot  bis 
examination. 

That  whsit  such  witness  had  so 
stated  could  be  proved  by  any  person 
present  upon  the  occasion  of  his 
examination,  and  that  the  Jud'^e 
who  had  taken  notes  ought  not  to 
be  called  upon  (o  testify  as  to  what 
the  deceased  witness  had  declared. 

Savardvs.  Voilé. 


Jugé  :-Clne  dans  le  cas  de  l'exa- 
men d'un  témoin  de  vive  voix  devant 
un  Juge,  qui  a  pris  des  notes  de 
son  témoignage,  et  où  il  est  derena 
nécessaire  de  procéder  à  l'enqaête 
de  novOf  le  témoin  étant  mort  dans 
l'intervalle,  la  partie  qui  a  prodait 
ce  témoin  a  droit  de  prouver  les 
faits  rapportés  par  tel  témoin  sous 
serment  lors  de  son  exfimen. 

Que  la  déposition  de  tel  témoin 
peut  éire  prouvée  par  aucane 
persoime  présente  dans  le  temps,  et 
que  le  Juge  qui  a  pris  des  notes  de 
son  témoignage  ne  pent  être  appelé 
pour  témoigner  de  ce  que  le  témoin 
décédé  avait  dit. 
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Held  : — That  a  party  who  is  to 
be  paid  for  services  rendered  (o  a 
Company,  out  of  the  shares  of  the 
Company,  which  shareé»  have  not 
been  deliversd  to  him,  is  a  good 
witness  on  behalf  of  the  Company 
in  an  action  brought  against  them 
to  enforce  a  commercial  contract, 
his  interest  being  contingent  and 
not  absolute. 


Jugé  : — Qtj'nn  individu  qui,  pour 
services  rendus  à  une  Compagnie» 
doit  recevoir  pour  salaire  des  paits 
ou  actions  de  celte  Compagnie, 
mais  qui  ne  les  a  pas  encore  reçues, 
peut  être  témoin  dans  une  poursuite 
contre  cette  Compagnie  pour  con- 
traind<-e  l'exécution  d'un  contrat, 
son  intérêt  n'étant  qu'éventuel  et 
non  absolu. 


Kennedy  vs,  Tlie  Aylmer  Mutual  Sleam  Mtil  Company- 
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Held  :— That  a  Notary  or  the  No- 
taries who  have  received,  or  the 
témoins  instrumentaires  who  have 
witnessed  the  execution  of  a  will  or 
other  authentic  instrument,  are  com- 
petent witnesses  upon  a  proceeding 
upon  an  Inscriplion  de  faux  im- 
pugning the  validity  of  such  will  or 
other  authentic  instrument.  I 

Welling  v$.  Parant. 

Held  : — ^^That  a  written  statement 
furnished  by  a  Bank  to  a  depositor, 
of  his  account  with  the  Bank,  will 
be  taken  as  evidence  against  the 
Bank,  where  Uiere  is  no  evidence 
to  show  error. 

Morns  V8,  Unwin. 


Jugé  :— Qu'un  Notaire  ou  des  No- 
taires qui  ont  leçu,  ou  les  témoins 
instrumentaires  qui  étaient  présents 
lors  de  l'exécution  d'nn  testament 
ou  autre  acte  authentique,  sont  té- 
moins compétents  sur  une  Inscrip- 
tion de  faux  attaquant  )a  validité  ne 
tel  testament  ou  autre  acte  authen- 
tique. 

228 

Jugé  :— Qu'un  état  fourni  par  une 
Banque  à  une  personne,  des  deniers 
par  elle  déposés,  fait  preuve  contre 
la  Banque,  s'il  n'appert  d'erreur* 


235 
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EVIDENCE. 


Held  : — That  in  an  action  by  the 
indorser  of  a  Bill  of  Exchange 
against  the  acceptor^,  the  Plaintifi 
cannot  at  the  hearing  oh  the  merits, 
move  to  reject  the  evidence  of  the 
drawer  who  proves  the  Bill  to  have 
been  accepted  lor  his  own  accom- 
modation ;  the  interrogatories  pro- 
posed by  the  Defendants,  and  an- 
nexed to  a  Commission  Jiogatoire 
for  the  examination  of  the  drawer, 
having  been  allowed  by  consent, 
and  the  witness  swearing  he  has  no 
intereat  in  the  event  of  the  cause. 

Taylor  vs.  Arthur  et  al. 

Held  : — ^That  relations  within  the 
prohibited  degree,  such  as  sisters 
and  brother-in-law,  are  not  témoins 
néctsBcùres^  admissible  to  prove 
aeduction  in  an  9jQX\oa  en  déclaration 
d$  paternité. 

Stewart  vs.  McEdward. 

Held  : — That  if  there  are  several 
issnes,  such  as  a  plea  to  the  action, 
and  a  special  answer  to  such  plea, 
and  a  general  inscriptiofi  for  the 
adduction  of  evidence,  although  the 
proof  of  ihe  special  answer,  alleging 
chose jîêgée  as  to  the  matters  con- 
tained in  the  plea  to  the  action,  if 
made  out,  would  be  a  bar  to  any 
further  proceeding.^  npon  such  plea, 
a  Judge  in  ChambcrH  has  no  power 
to  restrict  and  limit  the  proof,  in  the 
first  instance,  to  the  special  answer, 
and  that  siuch  limitation  can  only  be 
ordered  by  the  Court. 


Brush  vs.  Wilson. 


Jugé  : — Que  dans  une  action  par 
l'endosseur  d'une  Lettre  de  Change, 
contre  l'accepteur,  le  Demandeur 
ne  peut  pas  à  l'audition  aux  mérites, 
faire  motion  pour  rejeter  le  témoi- 
enage  du  tireur  qui  va  à  établir  que 
la  Lettre  de  Change  avait  été  accep- 
tée pour  son  accommodement  ;  les 
interrogatoires  soumis  par  les  Dé- 
fendeurs, et  annexés  a  une  Commis- 
sion Rogatoire  pour  l'examen  du 
tireur,  ayant  été  alloués  de  consente- 
ment, et  le  témoin  ayant  juré  cju'il 
n'avait  aucun  intérêt  dans  l'événe- 
ment du  procès. 

415 

Jagé  : — Que  les  parents  au  degré 
prohibé,  tels  que  frères  et  sœurs  et 
oeaulrère,  ne  sont  pas  témoins  né- 
cessaires, admissibles  pour  faire 
preuve  de  la  séduction  dans  une 
action  en  déclaration  de  paternité 

422 

Jugé  : — Q.ue  s'il  y  a  plusieurs 
contestations,  telles  qu'une  excep- 
tion à  la  detnandc,  et  une  réponse 
spéciale  à  telle  exception,  et  une 
inscription  générale  aux  enquêtes 
pour  production  de  la  preuve,  quoi- 
que la  réponse  spéciale,  alléguant 
chose  jugée  quant  aux  moyens  conte- 
nus en  l'exception,  si  elle  était 
prouvée,  serait  une  fin  de  non-rece- 
voir  quant  à  telle  exception,  un  seul 
Juge  en  Chambre  n'a  pîis  le  pou- 
voir de  restreindre  la  preuve  Â  la 
réponse  spéciale,  et  qu'il  n'y  a  que 
la  Cour  qui  puisse  ainsi  restreindre 
la  preuve. 

454 


FAITS  ET  ARTICLES,  Service  of. 


Held  :— That  where  a  PhiintilT 
has  gone  out  of  the  limits  ocf  the 
jurisdiction  of  the  Court,  and  is 
domiciled  on  an  Island  on  .^ake 
Huron,  the  Court  ivill  not  aUow 
servrce  o[  interrog.itories  surfaits  et 
articUa  to  be  made  at  the  Pro- 
thonotary's  Oftice. 
Bro  vs.  Bursau. 


Jugé  : — Qa'une  des  parties  étant 
j^ortiedes  limites  de  la  jurisdiction 
do  la  Cour,  et  ayant  établi  son 
domicije  sur  une  Ile  dans  le  lac 
Huron,  la  Cour  ne  permettra  pas  la 
signification  de  laits  et  articles  snr 
t-ette  partie  au  bureau  du  Proto- 
notaire. 

140 
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FELONY,  vide  ASSAULT  AND  BATTERY. 

FILING  OF  TITLES  WITH  OPPOSITION,  vide  OPPOSITION. 

HIRING  FOR  A  YEAR. 


Held  :— That  in  a  contract  of 
hiring,  the  words  "  your  remunera- 
tiou  will  be  at  the  rate  of  X300  per 
annum,"  do  not  constitute  a  hiring 
for  one  year,  <tnd  that  such  coutract 
is  determinable  at  the  option  of 
either  party. 

Lennan  vs.  The  St,  Lawrence  and  Atlantic  Railroad  Company, 
HOTEL  KEEPER. 


Jugé  : — Que  dans  un  contrat  de 
louage  d'ouvrage,  les  mota  ''  votre 
rémunération  sera  au  taux  de  £300 
par  an,"  ne  coiistituent  pas  un 
engagement  pour  un  an,  et  qu'un 
contrat  de  cette  espèce  cesse  au 
gré  de  l'une  ou  de  l'autre  des  parties. 

91 


Held  : — That  a  Hotel  keeper  has 
no  lien  or  privilege  on  u  piano,  for 
rent  of  a  room  hired  for  a  night  for 
the  purpose  of  giving  a  concert,  by  a 
person  who  had  hir.;d  or  borrowed 
the  piano  from  the  owner,  and  had 
left  without  paying  for  the  room, 
the  owner  has  a  right  to  revend icate 
the  piano  and  to  damages  for  its 
detention  from  such  Hotel  keeper. 


Brown  vs.  Hogan  et  al. 

INDEMNITY,  vide  ROAD 

INSURANCE. 
Policy  fif  Insurance. 


Jugé  : — Qu'un  Hôtellier  n'a  aucun 
droit  de  ^'a^Q^  ou  privilège,  sur  un 
piano  pour  le  loyer  d'un  local  loué 
pour  une  soirée,  pour  y  donner  un 
con  cerf,  par  une  personne  qui  avait 
loué  ou  enxprunté  le  piano  du  pro- 
priétaire d'icelui,  et  était  parti  sans 
payer  le  loyer,  et  que  le  propriétaire 
du  piano  a  droit  de  revendiquer  et 
d'obtenir  des  dommages  de  l'Hôtel- 
lier  pour  la  détention  de  tel  piano. 

414 


Held: — That  a  Policy  o**  Insu- 
rance, describing  the  premise?  as 
a  house  bounded  in  rear  by  a  stone 
building  covered  with  tin,  and  by  a 
yard,  in  which  yard  there  was  bejnjj 
erected  a  first  class  store,  which* 
would  communicate  with  the  build- 
ing insured,  is  not  incorrect,  and 
not  null,  although  it  was  proved 
that  there  was  between  the  house 
and  stone  building,  a  brick  building, 
covered  with  shingles,  communi- 
cating to  both  by  doors,  inasmuch 
as  the  omission  of  mentioning  such 
doors  in  the  description,  was  not 
proved  to  havn  been  a  fraudulent 
concealment,  and  inasmuch  as  it 
was  not  esiabliehed  that  the  firt* 
had  been  occataioned  and  bad 
extended  by  means  of  .such  aper- 
tures. The  judgment  of  tho  Superior 
Court,  affirmiiig  the  contrary  doc- 
trine, reversed. 

Casey  vs.  Goldsmid. 


Jugé  :— Qu'une  Police  d'Assu- 
rance, désigant  la  propriété  assurée 
comme  une  maison  bornée  en 
profondeur  par  un  hangard  en  pierre 
couvert  en  fer-blanc,  et  par  une 
cour,  où  l'on  construit  un  hangar 
de  piremlère  classe  qui  communi- 
quera avec  la  maison  assurée,  n'est 
pas  incorrecte  ni  nulle,  quoiqu'il  fût 
prouvé,  qu'entre  la  maison  et  le 
hangar  il  y  avait  un  autre  bâtiment 
couvert  en  bardeaux,  communi- 
quant par  des  pottes  aux  deux 
Rutrer»  bàtimentp,  en  autant  que 
l'omis'ciion  de  mention  de  telles 
portes  tlans  la  description,  n'était 
pas  prouvée  être  une  suppression 
Jruiduleuse,  et  en  autant  qu'il 
n'éifiit  pas  établi  que  le  feu  s'était 
con^mn nique  et  étendu  au  moyen 
de  ces  «ouvertures.  Le  jugement 
de  la  Cour  Supérieure,  affirmant  la 
doctriiiç  contraire,  jj^iûrmè. 

107 
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JUDGMENT  IN  VACATION. 


Held  : — That  a  judgment  render- 
ed by  a  Circuit  Judge,  in  vacation, 
by  consent  of  parties,  is  bad,  and 
that  no  appeal  can  lie  tliererrom. 
Ijeelairvs,  Globenski. 


Jugé  :— Qu'un  jugement  rendu 
en  vacance,  du  consentement  des 
parties,  est  nul,  et  qu'il  ne  peut  en 
être  appelé. 

139 


JURORS,  PROTECTION  AND  PRIVILEGE  OF. 


Held  : — 1.  That  where  a  statute 
lequires  notice  of  action  to  be  given 
beibre  suing  out  a  Writ,  it  is  not 
necessary  to  allege  that  such  notice 
has  been  given  in  the  declaration. 

2.  Thai  a  Coroner's  Jury,  acting 
as  such  within  their  legitimate  line 
of  duty,  are  entitled  lo  proteJfcon, 
without  referefice  to  malice. 

3»  That  the  expressiori  of  an  opi- 
nion upon  the  evidence,  is  an  act 
falling  within  the  l«"oritiraate  func- 
tions of  the  ofRce  of  Jurois,  and  for 
which  the  Juror  is  entiuled  to  claim 
protection. 

4.    That    the    same    protection 
which  applies  to  twelve  Jurors,  ap- 
plies equally  to  nine  or  to  one. 
Simard  vs.  Tuitle. 


Jugé  : — 1.  Que  lorsqu'un  statut 
exige  qu'avis  de  pcursuiie  soit  donné 
avant  que  d'intenter  une  action,  il 
n'est  pas  nécessaire  de  mentionner 
dans  la  déclaration  que  tel  avis  a 
été  donné. 

3.  Qu'un  Jury  convoqué  par  le 
Coroner,  et  agissant  dans  les  bornes 
de  ses  devoiis  doit  être  protégé,  sans 
égard  à  l'imputation  de  malice. 

3.  Que  l'expression  d'une  opinion 
sur  la  preuvH  ofTeiîe,  tombe  dans  la 
limite  des  fonctiuuH  du  Juré,  et  qu'il 
a  droit  en  ce  laisant  d^iiivoquer  la 
protection  due  à  l'exercice  des  fonc- 
tions judiciaires. 

4.  Que  cette  protection  doit  s'ap- 
pliquer à  neuf  Jurés,  ou  un  seul, 
comme  à  douze. 

193 


Held  :— That  a  trial  by  Jury  may 
be  had  in  an  action  fur  a  bteich  of 

Ï»romise  of  marriage,  as  in  an  action 
or  personal  wioug. 

Ferguson  vs.  Pallon. 


JURY  TRIAL. 
Jugé 


; — Qu'un  procès  par  jury 
peut  avoir  lieu  dans  uno  action 
pour  inexécution  d'une  promusse  de 
mariage,  comme  dans  une  action 
pour  injures  personnelles. 

3&3 


LANDLORD  AND  TENANT.— Priw/rg^e. 


Landlord  and  Tenant..— Privi- 
lege,— Casey's  personal  estate  was 
seized  and  sold  ; 

He  had  had  the  UHe  and  occupation 
of  Boisseau 's  promises  si  ace  May, 
without  any  le/ise  ; 

Boisseau  claimed  a  privilege  for 
the  then  current  quarter,  expirin:? 
on  the  Ist  August,  and  for  the  three 
quartern  to  beoorne  due  oi\  the  (irsl 
Mav  following  ;    . 

Held  :— That  he  had  a  privilege  ■ 
for  the  whole  year,  tha  quarter  dge  i 
the   1st    August,    anJ^    i\\Q    thre(;  | 


Locateur  et  Locataire. — Privi- 
lege.— X-es  mttubîes  de  Casey  a- 
vaient  été  saisis  et  vendus  ; 

11  avaic  eu  l'usai^e  et  l'occupation 
d'une  propriété  de  Boi-seau  depuis 
le  mois  de  Mai,  sans  bail  ; 

Boisseau  réclamait  un  privilège 
pour  |o  quartier  alors  courant, 
«xpiranr  le  1er  Août,  et  pour  trois 
quartiers  à  courir  jusqu'au  1er  Mai 
.suivant  ; 

Jnzé  :— Qu'il  avait  un  privilège 
pour  loute  l'iinnée,  pour  le  guailier 
dû  le    ier  Août,   et  pour  les  trois 
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Îuartiers  qui  deviendraient  dus  le 
er  Mai  suivant  ;  en  d^autres  termes, 
aue  le  privilège  du  propriétaire, 
dans  la  ville  de  Québec,  s'étend  à 
toute  l'année  courante. 

Earl  vs,  Casey. 


quarters  to  become  due  the  1st  May 
allowing  ;  in  other  words,  that  in 
Quebec,  the  privilege  of  the  landlord 
extends  to  the  expiration  of  the 
current  year. 


Held:— That  an  action  will  lie 
by  a  landlord  against  a  tenant  who 
has  abandonned  ahouse,  leased  to 
him  for  a  term  of  years  under  a 
notarial  contract,  in  conseauence  of 
the  bad  state  of  repairs  of  the  same, 
that  the  tenant  is  liable  for  the  rent 
for  the  whole  term  of  the  lease,  and 
a  saisie-gagerie  par  droit  de  suite 
will  be  declarea  good,  though  no 
rent  was  due  at  the  time  of  the 
abandonment. 
Boulanget  vs,  Doutre. 


Jugé  :— Que  sur  action  contre  un 
locataire  qui  a  abondonné  la  maison 
à  lui  louée  pour  plusieurs  années  en 
vettu  d'un  bail  notaiié,  sous  prétexte 
du  mauvais  état  de  la  maison,  le 
locataire  est  tenu  du  loyer  pour  tout 
le  terme  du  bail,  et  une  saisie- 
gagerie  par  droit  de  suite  déclarée 
valable,  quoiqu'aucun  loyer  ne  fût 
dû  au  temps  de  l'abandon  de  la 
maifpn. 

170 


Held  :— That  by  the  old  French 
law,  which  is  the  law  of  the  land, 
and  by  the  decisions  of  the  Courts 
of  Law  in  this  country,  a  lessor  has 
a  right  to  cause  the  moveable  efiects 
and  household  furnituraupon  which 
he  has  acquired  a  lien  or  privilege, 
and  which  are  removed  from  the 
premises  leased,  to  be  ftams-arrêtés 
oy  process  of  saisie-gugerie,  or  saisie- 
gagerie  en  mains  tierces,  par  droit 
de  suite  ;  and  this,  as  well  for  the 
ireut  due,  if  there  be  any  so  due,  as 
for  the  rent  to  accrue  thereafter,  if 
there  be  none  due. 

Aylwin  et  at,  and  GUtoran. 


Jugé  :— due  par  l'ancien  droit 
Français,  qui  est  la  loi  du  pays,  et 
par  la  jurisprudence  des  Tribunaux, 
un  bailleur  a  le  droit  de  faire  saisir- 
arrêté  r,  par  voie  de  saisie-gagerie, 
ou  de  satsie>gagerie  en  mains  tierces, 
par  droit  de  suite,  les  meubles  et 
effets  sur  lesquels  il  a  acquis  un 
gaçre  ou  privilège,  et  qui  ont  été  en- 
levés des  lieux  loué^  ;  et  ce,  aussi 
bien  pour  les  loyers  dus,  quand  il  y 
en  a  d 'échus,  que  pour  loyers  à 
éhéoîr,  quand  il  n'y  en  a  pas  de 
dus. 


The  Judgment  of  the  Superior 
Court    which    held  :—  "  That    a 
>*  Landlord  has  a  privile^je   for  the 
".  whole  year,  the  quarter  due  the 
"  1st  August,  and  the  three  quarter» 
*'  to  become  due  the   1st   May  fol- 
*'  lowinç  ;  in  other  words,  that  in  i 
**  Quebec,    the    privilecre    of    the; 
*'  Landlord  extends  to  the   expira- 
<*  tion  of    the  current   year"  ; — is  ■ 
confirmed  in  appeal.  j 

Tyre  and  Boisseavk. 


Le  jugement  de  la  Cour  Su- 
périeur qui  a  jugé  :—  *^  due  le 
**  locateur  a  un  priviléso  •  pour  le 
"quartier dû  le  premier  août,  et 
"  pour  les  trois  quartiers  qn  i  devien- 
'^  d  raient  dn^i  le  premier  mai  sui- 
**  vanl  ;  en  d'autres  terme  s,  que  le 
"  privilège  du  propriétaire,  dans  la 
*•  ville  <Ke  Qtiébec,  s'étend  à  toute 
"  l'anné«  couraiite"  ; — es  t  confir- 
mée en  appel. 
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LIMITATIONS,  STATUTE  OR 


Held:— That  the  English  Statute 
of  limitatlous  was  never  in  force  in 
Lower  Canada,  and  that  the  Provin- 
cial Statute  of  Canada,  passed  in  the 
10th  and  11th  Vici.  c.  11,  has  no 
retroactive  effect. 

JRussel  and  Fisher. 

Held  :— That  the  English  Statute 
of  Limitations  was  never  in  force 
in  Lower  Canada,  and  that  the 
Provincial  Statute  of  Canada,  passed 
in  the  10th  and  llth  Vict  c.  11,  has 
no  retroactive  effect* 

LangUns  vs.  Jokmton, 

MASTER  AND  SEBVANT.— ÏTo^e» 


Jugé  : — Que  le  Statut  des  limita- 
tions d'Angleterre  n'a  jamais  été  en 
force  ici,  et  que  le  Statut  Provin- 
cial du  Canada  10  et  11  Vict.  c.  11, 
n'a  pas  d'effet  rétroactif. 

237 

Jugé  :— Que  le  Sti^t  des  Limi- 
tations d'Angleterre  n'a  jamais  été 
en  force  ici,  et  que  le  Statut  Pro- 
vincial du  Canada,  10  et  1 1  Vict. 
cil,  n'a  pas  d'effet  rétroactif. 

357 


Held  :— That  a  servant  who  has 
left  the  employ  of  his  master,  before 
the  expiration  of  his  term  of  hire, 
does  not  thereby  forfeit  the  wages 
which  he  had  previously  earned. 

Bitodeau  of.  S^vaitu 


Jugé  :— Qu'un  aerviteur  qui  a 
laissé  le  service  de  son  maître, 
avant  l'expiration  de  son  terme 
d'engagement,  ne  perd  pas  pour 
cela  le  salaire  qui  lui  est  dû  pour 
le  temps  qu'il  a  fait. 

26 


MEMBERS  OF  THE  LEGISLATURE,— Prîwiî^gc/rom  arrett 


Held:— 1.  That  the  privilege 
from  arrest,  upon  civil  process,  does 
net  attach  to  the  Members  of  the 
Canadian  Legislature  by  virtue  of 
any  law  or  usage. 

2.  That  it  does  not  attach  as  a 
legal  incident  to  the  constitution  of 
the  Legislature,  or  by  analogy 
between  it  and  the  Parliament  of 
Great  Britain. 

3.  That  it  does  attach  on  the 
ffroundof  such  necesbity,  and  not 
beyond  it. 

4.  That  the  case  of  the  Petitioner 
does  not  fall  within  such  necessity. 


CuviUier  «9.  Munro* 


Jugé  : — 1.  Que  ie  privilege  contra 
l'emprisonnement,  en  matière  civile, 
n'existe  pas  en  faveur  des  Membres 
de  la  Législature  du  Canada,  en 
yertu  d'aucune  loi  ou  usage. 

2.  Que  ce  privilège  n'a  pas  lieu 
comme  une  conséquence  de  la 
constitution  de  la  Législature,  ou 
par  analogie  entre  la  constitution 
coloniale  et  le  Parlement  de  la 
Grande-Bretagne. 

3.  Que  ce  privilège  n'existe  que 
dans  les  cas  d'absolue  nécessité,  et 
non  autrement 

4.  Que  l'exemption  réclamée  par 
le  Requérant  ne  tombe  pas  dans  le 
cas  dé  telle  nécessité  absolue. 

146 


MINOR. 


.  Held  : — ^That  a  minor  cannot  be 
impleeuied  in  his  own  name  for  ne- 
cessaries for  which  he  is  liable  ;  the 
action  must  be  brought  against  his 
tutor. 

Cooper  vi.  McDougaU. 

S3 


Jugé  : — Qu'un  mineur  ne  pent  être 

Soursuivi  en  son  propre  nom  pour 
es  objets  de  nécessité  pour  lesquels 
il  est  responsable  ;  l'action  doit  être 
dirigée  contre  son  tuteur. 

224 
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MORTGAGE.— REGISTRATION. 


The  Appelants  acquired  real  pro- 
I>erty  on  which  was  built  the  Bap- 
tist College,  at  Montreal,  from  Ger- 
rard,  by  deed  of  sale  dated  the  18th 
March,  184"2,  part  of  the  price  re- 
mained à  rente  constitvée  on  the 
property,  and  £2500  also  recnained 
at  interest  the  lifetime  of  one  For- 
syth, and  M.  C.  Gerrard,  his  wife, 
the  principal  to  be  payable  after 
their  death,  to  certain  persons  ap- 
pointed to  receive  the  same.  After- 
wards, on  the  25th  July,  1845.  the 
Appellants,  by  deed  not  registered, 
reciting  that  they  had  purchased 
merely  and  solely  iri  trust  for  the 
Canada  Baptist  Missionary  Society, 
until  ic  should  become  incorporated, 
(as  it  was  by  the  8  Vict.  cap.  102) 
assigned  the  properly  to  the  society, 
in  consideration  that  they  should  be 
exonerated  and  discharged  from  all 
claims,  troubles  and  demands  what- 
soever by  Gerrard,  under  the  said 
deed  of  sale,  and  further  in  consi- 
deration of  the  sum  of  lOs,  but  there 
was  no  special  covenant  of  gua- 
rantee, nor  any  precise  sums  of 
money  stated  as  remaining  due  to 
Gerrard.  The  society  afterwards 
specially  hypothecated  the  property 
to  Hoby  and  Salter,  and  to  Forsyth, 
by  deeds  bearing  date  the  28th  Oc- 
tober, 1845,  and  18th  December, 
1848,  duly  registered  ;  and  the  pro- 

gerty  being  sold  par  décret  by  the 
iherifi',  Gerrard  forbore  from  ma- 
king any  claim  upon  the  proceeds, 
under  his  deed  of  sale,  and  the  Res- 
pondent as  assignee  of  Hoby  and 
Salter,  and  Forsyth,  claimed  to  be 
collocated,  the  Appellants  resisted 
this  claim  unless  security  were 
given  to  refund,  if  the  balance  of 
the  price  were  claimed  hereafter 
from  them  :  Held,  thiit  the  Appel- 
lants were  entitled  to  such  security, 
notwithstanding  the  10th  and  28Lh 
sections  of  the  Registry  Ordinance, 
and  notwithstanding  that  the  deed 
of  the  25th  July^  1845,  contained  no 


Les  Appelants  avaient  acquis  un 
immeuble,  sur  lequel  avaient  été 
construit  le  "Baptist  College,"  à 
Montréal,  de  Gerrard,  par  acte  de 
vente  du  18  Mars,  1842  ;  partie  du 
prix  re^ta  sur  le  fonds  à  rente  con- 
stituée, et  £2500  restèrent  aussi  à 
intérêt  la  vie  durant  d'un  nommé 
Forsyth,  et  de  M.  C.  Gerrard,  sa 
femme,  le  principal  devant  en  être 
payé  après  leur  mort,  à  certaines 
personnes  désignées  pour  le  rece- 
voir. Plus  tard,  le  25  Juillet,  1845, 
les  Appelants,  par  un  acte  qai  n'a 
pas  été  enregistré,  et  oit  ils  allèguent 
qu'ils  ont  acquis  uniquement  comme 
ndeicommissaires  (in  trust)  pour  la 
société  connue  sous  le  nom  de  "  Ca- 
nada Baptist  Missionary  Society," 
jusqu^â  ce  qu'elle  fut  incorporée, 
(comme  elle  l'a  été  par  la  8e  Vie. 
c.  102),  transportèrent  la  propriété 
en  question  à  la  dite  société,  en 
considération  de  ce  qu'ils  seraient 
exonérés  et  déchargés  de  toutes 
réclamations,  troubles  et  demandes 
quelconques  de  la  part  du  dit  Ger- 
rard, fondées  sur  le  dit  acte  de  vente, 
et  en  outre  pour  la  somme  de  10s, 
mais  Pacte  ne  contenait  aucune  sti- 
pulation spéciale  de  garantie,  ni 
mention  de  sommes  précises  comme 
restant  dues  à  Grerrard.  La  société 
hypothéqua  subséqueminent  cette 
propriété  à  Hoby  et  Salter,  et  à  For- 
syth, par  actes  des  28  Octobre,  1845, 
et  18  Décembre,  1848,  duement  en- 
registrés ;  et  l'immeuble  ayant  été 
décrété  par  le  Shérif,  Gerrard  ne 
fit  pas  de  léclamation  sur  les  deniers 
prélevés,  à  raison  du  dit  acte  de 
vente,  et  l'Intimée  comme  cession- 
naire  de  Hoby  et  Salter,  et  de  For- 
syth, demanda  à  être  colloquée,  les 
Appelants  s'y  opposaient  à  moins 
qu'on  ne  leur  donnât  cautions,  de 
leur  rembourser  ce  qu'ils  pourraient 
être  appelés  à  payer  comme  balance 
du  prix  :  Jugé,  qae  les  Appelants 
avaient  droit  à  ce  càutiounementy 
nonobstant  lea  10e  et  28e  sections  ' 
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special  hypothèque  in   their  fuvor^ 
and  was  not  registered. 


Try  and  The  Corporation  of  the  Catholic  Bishop  oj  MonireaL 


de  l'Ordonnance  d'Enregistrement, 
et  nonobstant  le  défaut  d'enregis- 
trement de  l'acte  du  25  Tuillet,  1845, 
et  Pabsence  de  stipulation  d'hypo- 
thèque  spéciale  en  leur  faveur  dans 
le  dit  acte. 

276 


Held  : — lo.  {By  the  Superior 
Courte)  That  the  vendor  of  real 
estate,  or  bailleur  de  fonds^  whose 
deed  is  subsequent  to  the  coming 
into  force  of  the  Registry  Ordinance, 
A,  Vic.  c.  30y  can  claim  to  the  preju- 
dice of  a  subsequent  purchaser, 
whose  title  has  been  duly  registered 
before  his. 

2o.  (By  the  Court  of  Appeals,) 
That  it  is  not  now  an  open  question, 
whether  a  bailleur  de  jonds^  whose 
deed  is  subsequent  to  the  coming 
into  force  of  the  Registry  Ordinance, 
was  bound,  before  the  passing  of  the 
16th  Vic.  c.  206,  relating  thereto,  to 
enrei^ister  his  title  to  preserve  his 
privilege,  this  question  having  been 
in  several  instances,  decided  in  the 
negative,  and  having  now  the  cha- 
racter of  res  judicata. 

3o.  (By  both  Courts,)  That  a  baiU 
leur  de  fonds,  who  has  previously 
brought  an  action  against  his  per- 
sonal  debtor,  and  caused  the  sale  of 
an  immoveable  acquired  by  such 
debtor  in  exchange  for  the  one  sub- 
ject to  the  privilege  of  the  bailleur 
de  fonds,  is  not  in  law  to  be  consi- 
dered as  having  ratified  the  ex- 
change, nor  as  having  consented  to 
the  substitution  of  one  immoveable 
property  to  the  other,  nor  as  having 
renounced  or  abandoned  his  privi- 
lege upon  the  property  by  him  sold. 

Bouchard  and  Biais, 


Jugé  :— lo.  (Par  la  Cour  Supéri- 
eure.^)  Que  le  vendeur  d'un  im« 
meuble,  ou  bailleur  de  fonds,  dont 
le  titre  est  subséquent  à  l'Ordon- 
nance des  Bureaux  d'Enregistre- 
ment, 4  Vie.  ch.  30,  peut  léclamer 
au  préjudice  d'un  acquéreur  subsé- 
quent^ qui  aurait  enregistré  avant 
lui 

2o,  (Par  la  Cour  d? Appel,)  Qu'il 
n'y  a  plus  lieu  d'entrer  de  nouveau 
dans  l'examen  de  la  question  de  sa- 
voir, si  le  bailleur  de  fonds,  sub- 
séquent à  la  mise  en  opération 
de  l'Ordonnance  d 'En  registre  ment, 
était  tenu,  avant  le  Statut  16  Vie.  c. 
206,  relatif  à  cet  objet,  d'enregistrer 
son  titre  pour  conserver  son  privi- 
lège, cette  question  ayant  été,  à 
diverses  reprises,  décidée  dans  la 
négative,  et  devant  être  regardée 
comme  cho^e  jugée. 

3o.  (Par  les  dtux  Cours,)  Qu'un 
bailleur  de  fonds,  qui  aurait  préa- 
lablement poursuivi  son  débiteur 
principal,  et  fait  vendre  sur  lui  un 
immeuble  qu'il  aurait  échangé  pour 
celui  grevé  du  privilège  du  bailleur 
de  fonds,  ne  doit  pas  être  présumé 
en  loi  avoir  ratifié  l'échange,  et 
avoir  consenti  à  la  substitution  d'un 
immeuble  à  l'autre,  ni  avoir  renon- 
cé à  son  privilège  sur  i'immeuble 
par  loi  vendu. 
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MUNICIPAL  ELECTIONS,— CONTESTATION  OF. 


The  Superior  Court  held,  in  this 
cause,  that  under  the  lOth  and 
llth  Vict.,  c.  7,  see.  33,  a  Municipal 
Council  had  no  right  to  delegate  to 
a  Committee  the  power  of  hearing 
witnesses  in  the  case  of  a  contested 
election,  and  that  the  decision  given 
in  such  case  was  null. 


La  Cour  Supérieure  avait  jugé, 
en  cette  cause,  qu'en  vertu  de 
la  10e  et  Ile  Vict.,  c.  7,  s.  33,  un 
Conseil  Municipal  n'avait  point  le 
droit  de  déléguer  à  un  Comité  le 
pouvoir  d'entendre  les  témoins  des 
parties  dans  une  contestation  d'élec- 
tion, et  que  la  décision  rendue  en 
pareil  cas  était  nulle. 
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Held,  in  Aj^peal  : — That  such  Ma- 
nicipal  Council  had  the  right  of  dele- 
gating to  a  Committee  the  power  of 
investigating  the  facts  complained 
of  in  the  contestation,  and  mat  the 
resolution  adopted  by  such  Council, 
upon  the  report  of  such  Committee, 
cancelling  and  annulling  the  elec- 
tion of  a  Councillor^  and  declaring 
his  opponent  duly  elected,  was 
legalj  and  vnthin  the  authority  of 
Municipal  Councils.  Judgment  of 
the  Superior  Court  reversed. 

Binet  and  Giroux» 

Held  : — That  in  inquiring  into 
the  legality  of  votes  given  at  a  Mu- 
nicipal Election  for  the  City  of  Que- 
bec, the  Judges  are  bound  by  the 
list  of  Electors  prepared  by  the 
Council,  and  have  no  right  to  scruti- 
nize the  same. 


Jugé,  en  Appel  : — Qoe  teF  Con- 
seil Municipal  avait  le  dro  t  de  dé- 
léguer à  un  Comité  le  pouvoir  de 
s'enquérir  des  faits  énoncés  dans 
une  contestation,  et  que  la  décision 
de  tel  Conseil,  sur  le  rapport  de  tel 
Comité,  annulant  Péleetion  d'an 
Conseiller,  et  déclarant  élu  son  aà- 
versaire,  était  légal,  et  dans  les  attri- 
butions du  Conseil  Municipal.  Le 
jugement  de  la  Cour  Supérieure 
infirmé. 

177 

Jo^é  :— Que  dans  l'examen  de  la 
légalité  des  votes  donnés  à  une 
Election  Municipale  pour  la  Cité 
de  Québec,  les  Ju^es  doivent  tenir 
pour  correctes  les  listes  d'Electeurs 
laites  par  le  Conseil  de  Ville,  et 
qu'ils  n'ont  pas  droit  d'en  scruter 
l'exactitude. 

457 


McDonM  w.  Qftmru 

NEW  TRIAL,  vide  VERDICT. 

NOTARY,  vide  EVIDENCE. 

NOTICE  OF  ACTION. 

Jugé:— Que  dans  une  action 
contre  un  Juge  de  Paix,  qui  par  la 
loi  a  droit  à  une  notice  préalablei  il 
n'est  point  nécessaire  de  reproduira 
en  entier  telle  notice  dans  la  décla- 
ration. 

347 


Held  : — ^That  in  an  action  against 
a  Justice  of  the  Peace,  entitled  by 
law  to  notice  of  action,  such  notice 
need  not  be  recited  at  lull  length 
in  the  declaration. 


Davie  ve.  Magtdre* 

NOTICE  OF  ACTION,  vide  JURORS. 

OPPOSITION,- i^tngo/tt/fc«  wUh. 

Held  :— That  where  a  party  Oppo- 
sant q/in  d'annuler  hvLB  omitted  to 
file  his  titles  with  his  Opposition, 
he  will  not  be  allowed  to  file  them, 
afterwards,  at  the  Enquête. 

Major  vs.  Baby, 


Juffé  : — due  lorsqu'on  Opposant 
afin  d'annuler  a  négligé  de  nier  ses 
titres  avec  son  Opposition,  il  ne  lui 
sera  pas  permis  de  les  filer,  par 
après,  à  l'Enquête. 

126 


OPPOSITION  AND  REPORT,  CONTESTATION  CF. 


Held  :^That  the  contestation  of 
the  opposition  of  a  creditor,  collo- 
cated m  a  report  of  distribution,  may 
be  accompanied,  in  the  same  plea 
or  ode  of  contestation,  by  a  demand 
or  conclusions  tending  to  have  such 
report  reformed. 

Mallet  and  Desbarati. 


Jugé  : — Que  la  contestation  de 
l'opposition  d'un  créancier,  colloi^aé 
dans  un  rapport  de  distribution, 
peut  être  accompagnée,  dans  le 
même  acte  de  contestation,  d\uie 
demande  ou  conclusions  en  réfortne 
du  rapport  même.     ' 

305 
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PEWS  IN  CHURCHES. 


ReId:^That  aHhoush  the  Sei- 
gnior is  no  more  entitled  to  the  free 
use  of  a  pew  in  charoh,  as  Hand" 
Justicier  y  he  may  claim  it  as  Patron^ 
if  he  has  granted  the  land  to  build 
the  chnrch,  and  if  he  has  a  title  to 
that  effecty  and  the  possession. 


Jugé  : — Que  quoiaae  le  Seigneur 
n'ait  plus  droit  à  un  banc  d'honneur 
dans  l'église^  à  titre  de  Haut-Justi- 
cier^  il  peut  le  réclamer  à  titre  de 
Patron^  s'il  a  aumoné  le  fonds,  et 
qu'il  ait  un  titre  et  la  possession. 


£.0  Cvaré  et  MargvMen  de  laparoiêsedu  Cap  St.  ignaee  t».  BeaMen.  321 


PLEADINGS* 


Held  : — ^That  were  a  motion  has 
been  improperly  made  to  quash  a 
Writ,  which  motion  has  been  taken 
«n  délibéré  and  dismissed,  the  De- 
fendant will  not,  the  four  days 
allowed  by  the  Statute  16th  Vict. 
c.  19i,  8.  21y  having  in  the  mean- 
time ezpiredy  t>e  allowed  to  file  an 
Exception  à  la  forme  ;  and  that  in 
such  a  case  the  âèUbéri  does  not 
suspend  the  rule  reauiriug  all  preli- 
minary pleas  to  be  nled  within  four 
days  after  the  return  of  the  Writ. 

MaifaHanevs.  WtrratL 


Jugé  : — Que  vur  jugement  après 
délibéré  sur  une  motion  pour  décla- 
rer nul  Çouaah)  un  Writ  de  saisie- 
arrêt,  le  Défendeur  ne  peut,  après 
le  délai  accordé  par  le  Statut  de  la 
16  Vie.  c.  194,  s.  21,  expiré  pendant 
le  délibéré,  produire  und  Exception 
à  la  forma  ;  et  que  dans  tel  cas  le 
délibéré  ne  suspend  pas  la  règle 
qui  re(|uiert  que  tous  les  plaidoyers 
préliminaires  soient  enfilés  dans  les 
quatre  jours  qui  suivent  le  raj^rt 
de  l'actien. 

97 


Aînendmênt* 


Held  :— That  were  by  Statute  an 
action  against  a  Custom  House 
Officer  for  illegal  seizure  must  be 
brought  within  three  months,  the 
Court  will  allow  a  Plaintiff,  who 
has  omitted  an  essential  ^legation 
in  his  declaration,  to  amend  his 
declaration,  on  payment  of  costs, 
after  the  three  months  have  expired. 

Bretet&r  m.  Bdl. 


Jugé  :— Que  dans  l'espèce  d'une 

Kuisuite  contra  un  Officier  de 
mane  pour  saisie  illégale,  et  pour 
intenter  laquelle  le  Statut  a  fixe  un 
délai  de  trois  mois,  le  Demandeur, 
oui  a  omis  un  allégué  essentiel 
dans  sa  déclaration,  peut  obtenir, 
après  l'expiration  des  trois  mois,  la 
permission  de  l'amender  en  payant 
tes  frais. 

101 


DUaveek,    Adtion  byjoini  execufors. 


That  it  is  not  competent  for  one 
of  two  joint  executors  to  bring  an 
action  without  the  consent  o(  his 
co-executor  ;  2.  That  supposing 
such  executor  to  proceed  without 
the  concurrence  of  nis  co-executor, 
he  must  do  so  in  his  own  name 
alone. 

Clement  «t.  Créer. 


Jugé  : — Qu'il  n'est  pas  loisible  à 
l'un  de  deux  exécuteurs  conjoints 
de  porter  une  action  sans  le  consen- 
tement de  son  oo-exécuteur  ;  2.  Que 
dans    le    cas    où    tel    exécuteur 

S  recéderait  sans   le  consentement 
e  son  exécuteur  conjoint,  il  doit 
ainsi  procéder  en  son  nom  seul. 

103 
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Held  :— That  the  plea  of  défense 
au  finds  en  droit  is  not  a  preliminary 
plea  within  the  meaning  of  the  L6th 
Vict.  Chap.  194,  sec.  21,  and  need 
not,  therefore,  be  filed  wiihin  the 
delay  of  four  day»  fixed  by  that 
Statute. 

Benson  vs.  Ryan, 

Held  : — That  before  a  party  can 
inscribe  upon  the  loU  de  droit  for 
hearing  en  droit  upon  a  demurrer 
to  a  plea,  he  must  join  issue  upon 
such  demurrer  by  the  usual  joinder 
in  demurrer. 

Tremblay  va,  Tremblay, 

Held:— That  a  special  replica- 
tion cannot  be  filed  by  a  Defendant 
to  the  special  answer  of  the  Piaintifif. 

Morison  vsm   KurskoioskL 


I  Jugé  : — Que  le  plaidoyer  de  dé- 
jfense  au  fonds  en  droit  n'est  patf 
lun  plaidoyer  préliminaire  dans  le 
]  sens  de  la  16e  Vîct.  Chap.  194,  seo. 
2I,^  et  par  conséquent,  ne  doit  pa» 
être  filé  dans  le  délai  de  quatrer 
jours  prescrits  par  cet  Aeie. 

15G 

Jugé  : — Qu'ayant  qu'une  partie 
puisse  inscrire  suf  le  role  de  droil 
pour  être  entendu  en  droit  sur  un 
demurrer  à  une  exception,  il  est 
nécessaire  que  telle  partie  réplique 
au  demurrer, 

175 

Jugé'  : — Qu'une  réplique  spéciale* 
ne  peut  être  filée  par  un  Détendeur 
à  la  réponse  spéciale  du  Demaa- 
deup, 

419 


PRESCRIPTION,  vide  PROMISSORY  NOTE. 

PRIVILEGE,  vide  LANDLORD  AND  TENANT. 

PRIVILEGE  FOR  COSTSj  vide  COSTS. 


PRIVILEGE  OF  A  CLERK, /or  wages. 

Jugé  :— Que  le  pririlége  d'ua 
commis  dans  un  établissement  com- 
mercial est  restreint  aux  gages  dus. 

174 


Held  : — That  the  privilege  of  a 
clerk  in  a  mercantile  house  is  con- 


fined to  the  wages  due. 

Earlvs,  Casey, 

PROHIBITION  TO  ALIENATE 

Held  : — That,  in  a  deed  of  gifl, 
the  prohibition  to  alienate  in  the 
following  terms  :  '^  This  donation 
*'  made  upon  the  express  condition, 
*'  that  the  lands  given  shall  remain 
'<  -propres  to  the  Donee,  and  to  his 
**  immediate  heirs,  de  son  côté  el 
"  estoc,  without  the  power  of  either 
*'  selling  or  mortgaging  the  same  " 
is  obligatory  ;  and  that  consequently 
the  hypothecs  granted  by  the  Donee 
are  null. 
Fafard  vs,  Bélanger, 

PROMISSORY   NOTE. 


Jusé:— Que,  dans  unedonatioo, 
la  déiense  d'aliéner  dans  les  terme» 
suivants  :  '^  Cette  donation  faite  À 
*^  oetie  condition  très-expresse,  que 
'^  les  terres  données  sortiront  nature 
"  de  propres  au  Donataire,  et  aux 
^^  siens  de  son  côté  et  estoc,  sans 
'*  pouvoir  ni  les  hypothéquer  ni  les 
'*  vendre,"  est  obligatoire  ;  et  qu'en 
coneéqueDce  le»  hypothèques  don- 
nées par  le  Donataire  sont  nulles. 

215 


Held  : — That  no  prescription  ex- 
ists as  to  Promissory  Notes  due  and 
payable  more  than  five  years  before 
thé  coming  into  force  of  the  Act  12lh 
Vict.  c.  22. 

Wmg  w.  Wing. 


Jugé  :— Qu'il    n'existe    aucune 

Prescription  à  l'encontre  des  Billets 
romissoires  dus  et  payables  plus 
de  cinq  ans  avant  la  mise  en  vigueuf 
de  l'Acte  de  la  129  Vict.  c.  22. 

26:i 
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PROMISSORY  NOTE. 


Held  : — 1.  That  in  a  suit  against 
the  maker  of  a  note  to  order,  payable 
At  a  certain  place,  it  is  not  necessary 
to  prove  tbAt  demand  was  made  at 
that  place  at  maturity. 

2.  That  when  funds  were  pro- 
vided at  the  place  indicated  to  meet 
the  note  which  was  not  presented 
for  payment,  the  maker  must  urge 
the  same  specially  by  exception^ 
<and  adduce  evidence  thereof. 

Mount  and  Dunn, 

Held  : — That  the  prescription  of 
five  years  against  a  promissory  note, 
B,cquired  before  the  coming  into 
force  of  the  Statute  of  the  12th  Vic. 
c.  22,  may  be  pleaded  to  an  action 
for  the  recovery  of  such  note,  not- 
withstanding the  repeal  of  the  34th 
Oeo.  3,  c.  2,  under  which  the  said 
prescription  has  been  acquired. 

Glackemeyer  and  PerraulL 


Jugé  : — 1.  Que  sur  action  contre 
le  faiseur  d'un  billet  à  ordre,  payable 
en  un  lieu  indiqué,  il  n'est  pas  néces- 
saire de  prouver  que  demande  a  été 
faite  au  lieu  indiqué  à  l'échéance. 

2.  Que  dans  le  cas  où  provision  a 
été  faite  au  lieu  indiqué  pour  payer 
le  billet  non  présenté,  le  faiseur  du 
billet  doit  le  plaider  spécialement 
et  le  prouver. 

348 

Jugé  : — Que  la  precription  de 
cinq  ans  contre  un  oillet  promis- 
soire,  acquise  avant  la  mise  en  force 
du  Statut  de  la  12  Vie.  c.  22,  peut 
être  valablement  opposée  à  l'action 
pour  le  recouvrement  de  tel  billet, 
nonobstant  le  rappel  du  Statut  de 
la  34  Geo.  3,  c.  2,  en  vertu  duquel 
telle  prescription  a  été  acquise. 

397 


QUEBEC  WATER  WORKS. 
Award  for  Right  of  Jfay, 


Held  :— That  in  the  exercise  of 
the  powers  conferred  on  a  Corpora- 
tion, by  Statute,  affecting  the  pro- 
perty of  individuals,  such  as  the 
power  conferred  on  the  Corporation 
of  the  City  of  Quebec,  by  the  iOth 
Vic.  c.  1 13,  and  13th  and  14th  Vic. 
c.  100,  s.  7,  of  acquiring  the  right 
of  way  er  eervitude  necessary  for 
the  construction  of  the  Quebec 
water  works,  the  course  sanctioned 
and  pointed  out  by  the  legislature 
must  be  strictly  pursued  and  adher- 
ed to,  and  anjr 'departure  from  such 
course  will  vitiate  the  proceedings  ; 
and  the  taking  of  land  for  such  pur- 
pose must  be  under  the  conditions 
mentioned  in  the  Statute,  and  not 
under  any  other  conditions,  if  such 
taking  be  compulsory.  In  the  pre- 
sent case,  the  conditions  contamed 
in  the  tender  of  the  Corporation;  in 
the  award  of  the  arbitrators,  and  in 
the  verdict  of  the  jury,  confirmatory 
of  such  award,  not  being  in  accord- 
anoe  with  the  Statute  above  cited, 


Jugé  : — Que  dans  l'exercice  des 
pouvoirs  confiés  à  une  Corporation, 
par  un  Statut,  affectant  la  propriété 
des  individus,  tel  ^ue  le  pouvoir 
confié  à  la  Corporation  de  la  Cité 
de  Québec,  par  la  10e  Vie.  c.  113, 
et  par  lal3e  «t  14e  Vie.  c.  100,  s.  7, 
d'acquérir  tout  droit  de  passage  ou 
toute  servitude  nécessaire  pour  la 
construction  de  l'aqueduc  de  Qué- 
bec, le  mode  spécifié  et  prescrit  par 
la  législature  doit  être  strictement 
suivi  et  observé,  et  tout  écart  du 
mode  ainsi  prescrit  annulera  les 
procédures  ;  «t  la  prise  de  posses- 
sion d'aucun  terrain  pour  tel  objet 
doit  se  faire  aux  conditions  men- 
tionnées dans  le  Statut,  et  non  à 
aucunes  autres  conditions,  si  c'est 
une  expropnation  forcée.  Dans 
l'espèce,  les  conditions  mention- 
nées dans  les  offres  de  la  Corpo- 
ration, dans  la  sentence  des  airbitres, 
et  dans  le  verdict  des  jurés  confir- 
matif  de  cette  sentence,  n'étant  pas 
conformes  aux   Statuts  cités  plus 
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the  whole  of  the  proceedings,  sub- 
mitted to  revision  by  Writ  of  Cer- 
tiorari^ must  be  all  qaashed  and  set 
aside. 


bauty  tontes  les  proeédores, 
mises  &  révision  au  moyen  d'un 
Writ  de  Certiorari,  doivent  être 
déclarées  nulles. 

429 


M/cpherBon  vs.  The  Maporand  CcunciUors  of  the  City  of  Quebec 
RAILWAY.— LAND  DAMAGES. 


Held:-^That  an  action  for  da- 
mages alleged  to  have  been  sufiered 
by  the  Piaintiff,  by  reseon  of  the 
construction. of  a  Railway  over  his 
property,  must  be  directed  against 
the  Company  building  such  Rail- 
way,  and  not  against  the  eontrao-' 
tors  of  the  works  for  the  construc- 
tion thereof  unless  by  their  misfea- 
sance,  malfeasance,  or  nonfeasance 
they  have  rendered  themselves  pei- 
sooally  liable. 


Jackson  and  Paquet, 


Jugé:— Qu'une  action  en  dom« 
mages  allégués  avoir  été  soufieits 
par  le  Demandeur,  en  raison  de  la 
construction  d'un  chemin  de  fer  sur 
sa  propriété,  doit  être  dirigée  contre 
la  Compagnie,  et  non  contre  les 
coBtracteurs  pour  la  confection  de» 
ouvrages  nécessaires  pour  la  cons- 
truction du  dit  chemin,  à  moins 
qu'ils  n'aient  commis  un  acte  atten- 
tatoire à  la  loi,  en  faisant  à  l'en- 
oontredeia  numiére  voulue  parla 
lot  ce  qu'il  est  permis  de  faire,  ou  en 
négligeant  de  foire  ce  qyue  la  lot 
exige. 

495 


REGISTRATION,  vide  MORTGAGE. 
REQUÊTE  LIBELLÉE.—- Ifode  of  service. 


Held  : — ^That  in  a  proeeedrng  by 
requête  libellée,  praymg  ouster  of 
the  Defendant  from  an  office  held 
by  him  as  Councillor  for  the  City 
of  Montreal,  and  further  that  the 
Informant  t>e  declared  to  be  entitled 
to  the  said  office,  the  mode  of 
irepleadnig  the  Defendant  is  by 
Writ  of  Summons,  under  the  Statute 
12th  Vict.  c.  41,  and  not  bv  a  Judj^e's 
Older,  uader  the  14th  and  15th  \iet, 
C.128- 

Ljfnch  vs.  Papifim 


Jugé  : — Que  c'est  par  me  assi- 
gnation suivant  le  Statut  de  la  Î2 
Viot.  6.  41,  et  non  par  l'ordre  d'un 
Juge  suivant  l'Acte  des  14  et  15 
Victc.  128,  que  l'on  doit  assigner  un 
Défendeur  sur  reopéte  libellée  pour 
l'expulser  de  Fomce  de  Conseiller 
pour  la  Cité  de  Montréal,  et  être 
installé  en  mm  liev  et  piaee. 


81 


RIPARIAN  PROPRIETOR. 


Held  ^— That  riparian  proprietors 
are  not  entitled,  as  amattei  of  right, 
to  obtain  a  grant  of  beach  lots  in  the 
River  St.  Lawrence,  fronting  their 
property,  in  preference  to  any  other, 
and  that  in  particular  cases  the 
Crown  will  çrant  such  beach  lots  to 
persons  not  riparian  proprietors^ 

Begina  vs.  Baird^ 


Jugé  : — Que  les  pR^riétairesrive- 
raioB  n'ont  pas  le  droit  absolu  à  l'oo' 
troi  des  lots  de  grève  dans  le  fleuve 
St.  Laurent,  en  front  de  leurs  pro- 
priétés, en  préférence  à  tous  autres^ 
et  que  dans  certains  cas  la  Couronne 

Sent  concéder  tels  lots  de  grève  à 
'autres  que  les  propriétaires  rive- 
rains. 

335 
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ROAD.- 

Held  :-^l.  That  Municipal  Conn- 

Gils  making  By-laws  for  the  opening 

cf  roads,  &c.,  &c..  are  bouad,  in 

compliance  with  tne  provisions  of 

the  36  Geo.  Ill,  cap.  9,  commonly 

called  The  Road  Act,  to  give  the 

notices  reqaired  by  that  Act.  2.  That 

if  the  road  authorized  to  be  opened 

be  a  by-road  (route),  it  is  necessary 

that  iademnity  for  the  land  shonld, 

before  the  road  be  opened,  be  paid 

or   tendered  to  the  proprietor.    3. 

That  however  long  a  road  may  nave 

been  opened  and  used  hj  the  public, 

no  right  is  thereby  acquired,  and  the 

proprietor  of  the  soil  can,  at  any 

time,  when  ti  procês-oerbal  is  made 

recognizing  the  road  as  a  public 

road,  claim  to  be  indemnified  for 

the  yalae  of  the  land. 


ExparU,  Foran  et  al 


IndemnUîf. 

Jugé  :— Que  les  Conseils  Mant< 
cipaux  faisant  des  Règlements  pour 
l'ouverture  de  chemins,  &c.  &jo,, 
sont  tenus,  en  conformité  aux  dispo" 
sitions  de  la  36e  Gea  IH.  cap.  9, 
communément  appelé  l'Acte  des 
Chemins,  de  donner  les  avis  requis 
par  cet  Acte.  2.  Que  si  le  chemiti 
dont  l'ouverture  est  autorisé,  est  une 
route,  il  est  nécessaire  que  le  proprié- 
taire du  terrain  soit  indemnisé,  ou 
qu'il  lui  soit  fait  des  offres,  avant 
que  la  route  ne  soit  ouverte.  3. 
Que  quel  que  soit  l'espace  de  temps 
pendant  laquelle  un  chemin  ait  été 
ouvert  et  au  service  du  public,  aucun 
droit  n'est  par  là  acquis,  et  le  pro- 
priétaire du  terrain  peut,  en  aucun 
temps,  quand  il  est  fait  un  procès- 
verbal  pour  autoriser  l'ouverture  du 
chemin  pour  l'usage  du  public, 
réclamer  une  indemnité  pour  la 
I  videur  du  terrain. 
'  63 


SAlSlE'ATiRÈT.^Attachment 


Held  :— 1.  That  an  affidavit  to 
obtain  a  saisie-^rrêt  before  judg- 
ment, stating  that  the  sum  of 
money  due  is  for  the  price  of 
immoveable  property,  which  the 
Plaintiff  promised  to  sell  and  the 
Defendant  promised  to  purchase,  is 
sufficient  ;  2.  That  in  such  affidavit 
it  is  sufficient  for  the  Deponent  to 
swear  that  he  is  credibly  mformed, 
and  verily  in  his  conscience  believes, 
that  the  Defendant  is  immediately 
about  to  secrete  his  estate,  &c.  &c., 
and  that  without  ^e  benefit  of  a 
Writ  of  Attachment  he  may  lose 
his  debt  or  sustain  damage^  &o.  &c. 

Shaw  V8,  McConneU 


Jugé  : — Qu'un  afiidavit  pour  obte- 
nir une  saisie-arrét  avant  jugement, 
alléguant  que  la  somme  réclamée 
est  due  pour  le  prix  d'un  immeuble, 
que  le  Demandeur  a  promis  de 
vendre  et  que  le  Défendeur  a  pro- 
mis d'acheter,  est  suffisant.  2.  Que 
dans  tel  affidavit,  il  est  suffisant  que 
le  Déposant  jure  qu'il  est  informé 
d'une  manidre  croyable,  et  croit 
vraiment  en  sa  conscience,  que  le 
Défendeur  est  sur  le  point  de  receler 
ses  effets,  &c.  &c.,  et  que  sans 
l'avantage  d'un  Writ  de  Saisie- 
arrét  il  pourra  perdre  sa  créance  ou 
soufi&ir  dommage,  &c.  &c. 


49 


SALE. 


Held  :— >That  in  an  action  to 
compel  a  party  to  execute  a  deed  of 
sale,  the  Plaintiff  is  not  bound  to 
tender  by  his  action,  and  to  deposit 
in  Court,  the  purchase  money,  more 
particularly  it  the  Defendant  plead 
that  he  is  unable  to  exécute  the 
required  deed. 

PerrauU  v$,  Arcand, 


Jugé  i-'Que  dans  une  action  pour 
contraindre  un  Défendeur  à  passer 
\m  contmt  de  vente,  le  Demandeur 
n'est  pas  tenu  d'offrir  par  son  action, 
et  de  produire  en  Cour  avec  icelle, 
son  pnx  d'acquisition,  surtout  si  le 
Défendeur  plaide  qu'il  ne  peut  exé- 
cuter l'acte  demandé. 

449 
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SECRETARY-TREASURER. 


Held  : — That  the  Secietary-trea- 
surer  cannot  recover  from  the 
school  commissioners,  oat  of  the 
school  funds,  any  salary  or  payment 
for  extra  services  by  him  rendered 
to  such  commissioners. 


Jugé  : — Que  le  Secrétaire  trëao« 
rier  ne  peut  réclamer  des  commis-* 
saires  d'école,  sur  le  fonds  des 
écoles,  aucun  salaire  ou  indemnité 
pour  services  extra  par  lui  rendus  à 
tels  commissaires. 


Pelletier  vs.  Les  Commissaires  d^ Ecole  pour   la  Municipalité  de  SU» 
PhUamène.  394 

SEIGNIORIAL  RIGHTS. 


Held  : — 1.  That  an  exception 
which  answers  only  a  portion  of  the 
declaration  is  bad,  and  Will  be  dis- 
missed on  motion. 

2.  That  erreur  de  droit  must  be 
pleaded  by  exception,  not  by  a  dé- 
fense au  fonds  en  droit, 

3.  That  there  is  nothing  in  the 
old  law  of  France,  nor  in  the  law 
of  Lower  Canada,  which  prohibits 
seigniors  from  conceding  lands  in 
their  seigniories  subject  to  renteSy 
and  by  the  same  deed  stipulating  à 
prix  de  vente  for  the  same  land,  and 
a  censitaire  or  purchaser,  a  party  to 
such  contract,  cannot  apply  to  the 
Court  to  set  it  aside  on  alleged 
erreur  de  droit. 


Boston  vs.  V Eriger  dit  Laplante, 


Jugé  : — I.  Qu'une  exception  qui 
répond  seulement  à  une  parti»)  de 
la  déclaration,  n'est  pas  valable,  et 
sera  renvoyée  sur  motion. 

8.  Q^ue  l'erreur  de  droit  doit  être 
plaidée  par  exception,  et  non  au  mo- 
yen d'une  défense  au  fonds  en  droit 

3.  Qu'il  n'y  a  rien  dans  l'ancien 
droit  Français,  non  plus  que  dans 
les  lois  du  Bas-Canada,  qui  empêche 
que  les  seigneurs  ne  concèdent  les 
terres  dans  leurs  seigneuries  sujet  à 
certaines  rentes,  et  par  le  même 
acte  stipulent  un  prix  de  vente  pour 
les  mêmes  terres,  et  un  censitaireou 
un  acquéreur  à  tel  contrat,  ne  peut 
valablement  s'adresser  aux  Tribu'^ 
naux  pour  faire  déclarer  tel  acte  nul 
pour  cause  d'erreur  de  droit. 

404 


SEIZURE. 


Held  : — That  thç  signification  of 
a  Saisie-Arrêt  by  a  creditor  of  the 
Plaintiff,  to  a  Defendant  against 
whom  execution  has  issued,  has 
not  the  effect  of  staying  proceedings 
under  the  execution,  and  that  to 
produce  that  effect^  the  Defendant 
must  deposit  the  amount  of  the 
judgment  obtained  against  him,  in 
principal,  interest  and  costs. 
Duvemay  vs.  Dessaules, 

Held  :— That  if  a  Plaintiff  has.  by 
bis  own  fault  or  neglect,  caused  an 
immoveable  property  to  be  seized 
under  an  inaccurate  aescrlption,  the 
party  seized,  having  an  interest  that 
such  description  be  correct,  may 
demand  the  nullity  of  such  seizure 
with  costs  against  such  Plaintiff. 
Dupuis  vs.  Bourdages, 


Jugé  :— Qu'un  Défendeur  contre 
lequel  une  exécution  est  émanée, 
et  à  qui  il  a  été  signifié  une  Saisie- 
Arrêt  par  un  créancier  du  Deman-» 
deur,  ne  peut  arrêter  les  procédés 
de  l'exécution  contre  lui,  qu'en 
déposant  et  consignant  le  montant 
du  jugement  obtenu  contre  lui,  en 
principal^  intérêt  et  dépens. 

142 

Jugé  s — Que  si  un  Demandeur  a, 
par  sa  faute  ou  négligence,  fait  saisir 
un  immeuble  sous  une  description 
inexacte,  le  saisi,  intéressé  à  ce  quo 
cette  description  soit  correcte,  peut 
demander  la  nullité  de  la  saisie 
avec  dépens  contre  le  saisissant. 
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SOUS  SEING  PRIVÉ,  vide  Agreement 

TITHES. 

iieUl  :— That  a  Roman  Catholic 
is  not  bound  to  pay  tithes  for  the 
produce  of  a  land  held  in  free  and 
common  soccage  in  the  townships. 


Refour  vs.  Sénécal, 


Held  : — lliat  a  purchaser  of  a 
rente  constituée  cannot  bring  his 
action  en  passation  de  titre  nouvet, 
before  putting  the  debtor  in  mora  ; 
and  that  in  the  event  of  his  not 
doing  so,  be  must  pay  the  costs  of 
hie  action. 

Guénardvs,  Guay. 

TOLLS-— Mai/  Carriers. 

Hold  : — That  mail  carriers  con- 
Teying  passengers  and  effects  across 
a  Toll  Bridge,  erected  under  the 
6th  Geo.  lY,  cap.  29,  are  not 
exempted  by  that  Statute  from  the 
payment  of  Tolls. 


Jugé  : — Que  le  Catholique  Romain 
ne  doit  pa^  la  dîme  des  grains 
recueillis  sur  une  terre  tenue  en 
franc  et  commun  soccage  dans  les 
townships. 

411 
TITRE-NOUVEL. 

Jugé  :~Que  l'acquéreur  d'une 
rente  constituée  ne  peut  pas  intenter 
l'action  en  passation  de  titre  nouvel, 
à  moins  de  mettre  d'abord  le  débi- 
teur en  demeure  de  ce  faire  ;  et 
(jue  dans  le  cas  où  il  ne  l'a  pas  fait, 
il  doit  payer  les  frais  de  son  action. 

27 


PvUer  and  Jones 


Held  :— That  the  verdict  of  a  Spe- 
cial Jury  is  bad,  and  roust  be  set 
aside,  if,  in  an  action  of  slander, 
the  question  to  be  determined  by 
the  Jury  was  :  "  Were  the  de/amatorv 
ioords  spoken  by  the  Defendant/^ 
and  if  the  verdict  was  :  ''  Ihese 
words,  or  words  to  the  same  effect, 
were  made  tue  of  by  the  Defendant 
concerning  the  Flainliff  $^^  because 
such  verdict  is  vague  and  uncertain. 

Ferguson  vs.  Gilmour» 


Jugé  : — Que  les  personnes  qui 
transportent  les  malles  et  qui  en 
même  temps  transportent  des  pas- 
sajzrers  et  des  effets  sur  un  Pont  de 
Péage,  érigé  en  vertu  de  la  6  e 
Geo.  IV,  cap.  39,  ne  sont  pas 
exemptes  du  droit  de  péage  en  vertu 
du  Statut. 

427 

TUTOR,  vide  ACTION  OF  ACCOUNT. 
VERDICT  OF  A  SPECIAL  JVRY.— When  bad. 

Jugé  : — Que  le  verdict  d'un  Jury 
Spécial  est  mauvais,  et  doit  être 
annulé,  si,  dans  une  action  pour 
injures,  la  question  soumise  aux 
Jurés  était  :  *'  Les  paroles  diffa- 
matoires ont-elles  été  proférées  par 
le  Défendeur,"  et  si  le  rapport 
était  :  *^  Ces  paroles^  ou  des  paroles 
de  la  même  teneur  ont  été  proférées 
par  le  Défendeur,  en  parlant  de  la 
Pemanderesse  :"  parce  que  tel  ver- 
dict est  vague  et  incertain. 

67 
WILL,  vide  EVIDENCE. 
WRIT  OF  SUMMONS. 

Jugé  '.—Qu'un  Writ  de  Sommation 
assignant  un  Défendeur  à  com- 
paraître devant  *'  nos  Juges  de  notre 

H  it  A     Hniip     Snn&nAnro  "     rta     -n^ttt- 


Held  :--That  a  WrU  of  Summons 
requiring  a  Defendant  to  appear 
before  **  our  Justices  of  our  said 
Superior  Court,"  is  bad,  and  that 
the  summons  must  be  to  appear 
before  a  Court,  and  not  before  the 
Justices  ot  the  Court. 

Macfarlane  vs,  Ddesdemiers. 


àite  Cour  Supérieure"  ne  peut 
valoir,  et  que  l'assignation  doit  être 
de  comparaître  devant  une  Cour, 
et  non  devant  les  Juges  de  la  Cour. 

25 
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WRIT  OF  SUMMONS. 


Held:— That  a  Writ  directed 
lo  **  any  of  the  Bailiffs  in  and  for 
ihe  District  of  Montréal,"  without 
mentioning  the  name  of  the  Court 
for  which  buch  BaiiifTs  are  appointed, 
is  not  null  ;  the  Writ  on  its  face 
bearing  evidence  of  having  been 
issued  ifrom  the  Superior  Court. 
Caatk  vs.  Wrigley. 


Jugé  : — Qu'un  Writ  de  sommation 
adressé  <*  &  aucun  des  Huissiers 
dans  et  pour  le  District  de  Mont* 
real  "  sans  faire  mention  du  tribunal 
pour  lequel  tels  Huissiers  sont  nom- 
més, est  valable  ;  le  Writ  faisant 
apparidtre  qu'il  a  été  émané  de  la 
Cour  Supérieure. 

28 


Held  : — That  service  of  a  Writ  of  !  Jugé  : — Que  l'Assignation  en 
Summons  by  leaving  a  copy  with  laissant  copie  an  teneur  de  livres, 
the  book-keeper  of  the  hotel  where , bookkeeper,  de  I'hotel  où  le  Défen* 
the  Defendant  usually  stops^  is  deur  a  coutume  de  loger,  est  iosuffi- 
insufficient.  I  sante. 


McDonald  et  al.  i».  Seymour^ 
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